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IN THE MATTER OF FORFEITIJRE AND/OR ) 
ABANDONMENT OF WATER RIGHTS UNDER ) 
PERMIT 23711, CERTIFICATE 6794; ) 
PERMIT 23738, CERTIFICATE 6529; AND ) 
PERMIT 23739, CERTIFICATE 6723 TO ) 
APPROPRIATE THE WATERS OF AN UNDER- ) 
GROUND SOURCE IN DIAMOND VALLEY, 
EUREKA COUNTY, NEVADA. 

) 
) 

GENERAL 

I 

RULING 

Application 23711 was filed by Leta B. Bishop on February 23, 1967 
to appropriate underground water for irrigation purposes. The proposed 
place of use was the Nl/2 and NWl/4 SWl/4 Section 28, T.20N., R.53E., 
M.D.B.&M. A permit was iss~ed under Application 23711 on November 29, 
1967 for 4.7 c.f.s. of water for irrigation ,and domestic' purposes. 
Certificate 6794 was issued under said permit on October I, 1968. 

II 

Application 23738 was filed by Leta B. Bishop on March 8, 1967 for 
permission to change the point of diversion of waters heretofore appro
priated under Permit 21595. The proposed place of use under Application 
23738 was Lots I, 2, 3, 4, 5, 6, 7 and II, Section 28, T.20N., R.53E., 
M.D.B.&M. A permit was issued under Application 23738 on August 8, 1967 
for 5.4 c.f.s. of water for irrigation and domestic purposeS. Certifi
cate 6529 was issued under said permit on February 9. 1968. 1/ 

III 

Application 23739 was filed by Leta B. Bishop on March 8, 1967 for 
permission to change the point of diversion of waters heretofore appro
priated under -Permit 19296; The proposed place of use under the appli
cation was Lots I, 2, 3, 4, 5, 6, 7 and II, Section 28, T.20N., R.53E., 
M.D.B.&M. A permit was granted under Application 23739 on August 8, 
1967 for 5.0 c.f.s. of water for irrigation and domestic purposes. 
Certificate 6723 was issued under said permit on"August 16, 1968. 1/ 

FINDINGS 

I 

Parties of interest were given notice by letter of January II, 1978 
that a hearing in the matter of determination of forfeiture'and/or aban
donment of the subject rights was scheduled for February 16 and 17, 1978 
in the Eureka County Court House, Eureka, Nevada. 3/ ExtenSive evidence 
testimony and arguments were presented at the hearing. i/ 

II 

Mr. Ralph Gamboa, Water Commissioner for the State Engineer's 
office, testified that he had knowledge and familiarty with Section 28, 
T.20N., R.53E., M.D.B.&M .• dating back to 1972. He testified that from 
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1973 through 1977 there was crops grown on various portions of the Nl/2 
of said Section 28, but that no crop had', ever been grown to his know
ledge on the NtU/4 of the SWl/4 (Lot 11) --0£ Section 28. Mr. Gamboa 
identified. and interpreted an aerial photograph of the property in 
question. Said photo was dated September, 1973. 5/ His testimony was 
that the photograph showed no crop in the NWl/4 of the SWl/4 of said 
Section 28. £/ 

III 

Mr. Wayne Testolin, Water Commissioner for the State Engineer's 
office testified in concurrance with Mr. Gamboa regarding the use of 
water of water on Section 28 for the period 1973 through 1977. and in 
interpretation of the aerial photograph of the area in question. I/ 

Ii! -t 
.. ~.' t 

Mr. Edwin Bishop, husband of _"tt;e permittee LE~ta B. Bishop, testi
fied during the hearing that they-' had not used -water on Lot 11 (NWl/4 
SWl/4 said Section 28) during the.'.i,as-t :5,years. H'e testified "we did 
plant one crop there but that was the,_ only time' we ever planted one and 
that was prior to the five year period.~- so ,we don't question Lot 11 at 
all in any regard". !il 

.v 
, ':,;: ~ , -

• There was no evidence, inf6~lna:tio'n or testimony submitted that 
would confirm that water was -appl:i,.ed to the NWl/4 SWl/4 (Lot 11) of 
Section 28, T.20N., R.5,3E., .;f"o.~,<~h~ ir,rigation of crops during the 
pe,riod of 1973 through I.97i7. 2/ ' 

VI 

There was a deternl,ination and ru.ling of forfeiture of certificated 
water rights to appropriate underground water in Diamond Valley, Eureka 
County, Nevada as of 'December 3, -19is:. ' .... 101 

VII . 

Order No. 541 was issued by, the State Engineer on December 22, 1975 
I.', 

entitled "Nptice of_Gv-t;'taV~~05 of !~"!At/erf App~op,ri;tion within the 
Diamond Valley Ground.Wliter,BasiJ" ... -""This-, order \:Lncluded a paragraph .. ., ,',', . _.... - ..... ' ""f'. , ' "", 
indicating that "all appl:!-cations, filed to appropriate water for irri-
gation purppses .on ]"and.s ,.~n Diamo~d~Val~y .. that ,h,'td .. a previous water 
right lost, thro"ugh iforfte1.tur-e, J::i:);l· f1l~onSialred- ,For approval on an 
individua~r~j:ras"i"s 'and' ~O) ehei-r'"' d~,m~lsl\!/lr(:"Np~4.ce of this order was 
published in the E~reka Sentinal ?n~tpe following aates: December 27, 
1975. January 3, 10, 1·7 and. 24" 1.9·(7.6~·~-'·~l2/"'.-4fl : ,---: '. r ' ,"" r~'- -:- .' .. \... "~~, .. , 

... " \" f '."E:.ON'.oLUS.]0.RS, ",.'- ~ .. ~~ .. 
The State 

matter of this 

" 

Engineer has 
acd.on. 131 
. '.q -

11"1 '.: 
".~, I, . 

jur~.sdiction of the parties io the subject 

. 
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II 

The source of water unoer Permits 23711, Certificate 6794; Permit 
23738, Certificate 6529 and Permit 23739. Certificate 6723 is under
ground water. 

III 

NRS 534.090 provides as follows: 

"I. Failure for 5 successive years on the part of the holder of any 
right, whether it be an adjudicated right, an unadjudicated right, or 
permitted right, and further whether such right be initiated after or 
before March 25, 1939, to use beneficially all or any part of the under
ground water for the purpose for w,hich such right shall be acquired or 
claimed, shall work a forfeiture '0~f, -both undetermined rights and deter-.. ' '- ... -. 
mined rights of the right to the u-$e.:Cif such water to the extent of 
such nonuse. Upon the forfeiture '~'-f: a:';'~ight to the use of ground water, 
such water shall revert to the publ~c and shall be available for further 
appropriation, subject to existi~g ;:'\ghts. If, upon notice by regis
tered or certified mail to the person 'pf_ record whose right has been 
declared forfeited, such person fai1~r'to appeal such ruling in the 
manner provided for in NRS 533.450', and within the time provided for 
therein, the forfeiture becomes final. 

2. A r~ght to use underground water whether it be vested or otherwise 
may be lost by aban80nment.: InihiJiat,e. engi'neer, in investigating a 
ground water source, 'upoft' ~hieh· h~e.r'J"}ha's' been a prior right, for the 
purpose of acting upon an application to appropr'iate water. from the same 
source, is of the belief froIT)._ :i-tts'./¢xa\-li1tn'ad9'o rb~'at an abandonment has 
taken plaG-e, he shall so state in~his, 'b.i1ing approving the application. 
If, upon notice by registered 'or;' c'erti-fied- mail ~ to the person of record 
who had the prio_r right, such person fails to appeal such ruling in the 
manner provided "for in N-RS- sjlt. 'rs"'Q, a~C;l. 'within the time provided for 
therein, the a.ll~ged abandonnien,t1e-clci'iation as set forth by the state 

, fi 1 H 4/'~' -,. ; engineer becomes na. 1-

IV 

The water rights under Permit 23711, Certificate 6794; Permit 
23738. Certificate 6529 and Permit 23739, Certificate 6723 are "per
mitted rights" and "determined rights" as described in NRS 534.090 and 
are therefore subject to the provisions of that statute. 

V 

The 1967 State Legislature amended NRS 534.0'90 to provide that 
forfeiture would apply to both undetermined and determined rights. 15/ 

VI 

NRS 534.090 clearly sets forth and provides that forfeiture shall 
apply whether such rights be initiated after or before March 25, 1939 . 

i: 
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VII 

The Nevada State Legislature vas fully aware of the issue regarding 
forfeiture of underground rights as pr,ovided in NRS 534.090. Representa-
tives of persons interested in the 'Di.;lrnond Valley area and holders of 
rights to appropriate water for irr_igation purpose~ in that. area ·g'ave 
testimony before legisL1tive commi.Hees regarding a possible amendment 
to NRS 534.090. No',amendments to, 'that statut;~ W'ere adopted by the 1977 
Legislature. , , 

" 

VIII 

Forfeiture of a water right does not 
of a time of appeal of a ruling declaring 
vided for in NRS 533.450. 16/ 

become flnal until expiration 
such right forfeited as pro-

" 

DX:'- , 
r .. ~,. 
". ":~ , 

_ ,_ . c' ',"", I 

Evidence, information and":{d~W~}La;H.<;tbJ..e; -clearly and conclusively 
establish that for a period of,~'iii;~~"~,s,, 'of 5 su~cessive years, water 
has not been beneficially used,?£;o,r~,"th,~:1purpose f~r which the water 
rights were acquired under Perrott i3'?iJ, Certificate 6794; Permit 23738, 
Certificate 6529 and Permit 2373'9t Cert'if:i,cate 6723 on the NWl/4 SWl/4 
Section 28, T.20N., R.53E .• M.D.~ .. ,&M. Evidence, information and data 
available establish that water ~'8.s 'u'sed from the' wells described under 
the above permits o~ ac.reage .:r:i,}~~+,_t,he' Nl/2 of said Section 28 during 

the years 19?:3 :t,h{~~~h l,9r
7 j nV'f:I' ~ 't,' i.i: f; ") ti 

" ~ , ",),. ,. ,I.t,,"Rui .. ING ,0 r 7, ':," ~J " 

. 1 ... , ': ~ lif~-'-~~-~ ...~ 6'_ ~'" ~ 
It is hereby,ru'l,ed a'n'd de~clat:e~dr,t,fiat\'t'Hat"p'o',rtioi1 of the rights to 

-, " '. ',,\. I>l' "itt"'" i-" (~" ,g~" 
appropriate 'water undert Fe,!'mit 2!3'l.n, LGert-J..-f1.cate"6'l94; Permit 23738, 
Certificate 6529 anl~P~~1t 237l97"c~rfhi~at~,~'d.f23 ~ppurtenant to the 
NWl/4 SWl/4 (Lot ll.) .. ,~~f ~E11t~p,.~~-·'~§.,'~ '!-:'JON,~ ~ 53,E:. have been forfeited 
because of failure ~f'c?~-r ~n:. ex.cl~~~s!y.f tfl!:.V~"~':!~Flessive years on the part of 
the holder of the t11i:g.hts, 'to u'se bene.:~cfal];,Y the underground water for 

~.. .' ... -"'" "" .. ~ . 
the purposes for which said rights were acquireq. That portion of the 
rigqts under the above permits appq_r'tenant'to portions of the Nl!2 
ciL'Section: 28; ~,T. 20N., R. 53E., ,~::P~B-. &M. are declared to be not for
feited at this ti~e. 

Respectfully,-'submitte 

State Engineer 

BLR!RDW/bl ,,<" '. 

" 
Dated this, ___ --'7~t~h.:....' ___ ---'day ,,::.~~::-. 

- \ \" .. 
1978.; , 

.': 
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FOOTNOTES 

1. State Exhibit No.5, in the Transcript of the Public Hearing 
in the Matter of the Consideration for Forfeiture and/or 
Abandonment Pursuant to NRS 534.090 of Various Water Rights 
in Diamond Valley, Eureka County, Nevada, February 16, 1978. 
(He:einafter referred to as February 16, 1978 Transcript.) 

2. State Exhibit No. 8, February 16, 1978 Transcript. 

3. State Exhibit No. 1, February 16, 1978 Transcript. 

4. February 16, 1978 Transcript. 

5. State Exhibit No. 9, Februar.y 16, 1978 Transcript. 

6. February 16, 1978 Transcript, Pages 7 through 19. 

7. Pages 20 through 22, June 28, 1978 Transcript. 

8. February 16, 1978 Transcript, Page 19. 

9. February 16, 1978 Transcript and Public Records located within 
the State Engineer's Office. 

10. Public Records in the Off~Fe of the State Engineer. 

11. State Exhibit No.3, February 16, 1978 Transcript. 

12. Public Records within the Offtce 9f the S,tate Engineer. 

13. NRS 534.090 

14. NRS 534.090 

15. Statutes of Nevada, 1967 Regular SeSSion, Volume II, Page 1053. 

16. NRS 534.090 


