'IN THE MATTER OF FORFEITURE AND/)
OR ABANDONMENT OF WATER RIGHTS )
UNDER PERMIT 19116, CERTIFICATE )

6426eTO*APPRoﬁhrATE=THE,WATERSa y ¢ R UL rNe .
‘OF) AN.UNDERGROUND» SOURCE/ #IN:4" =« 5} nf v 77 T ,{h-ul
.DIAM@NDuVALLEY EUREKA COUNTELH;) Y Ldget . L0. Cane 2L
“NEVADA*t} : . - y o ¢f3 I .
. . .‘...; ’_4'_‘..(“"_" . B . L N iy L . N . i ;'..\ ..__/ et , . I . -
IR TSR 9 v

GENERAL:

oL

. A pllcatlon 19116 was filed by Margaret B. Moncur on Aug—
ugf sz Fo60v o approPrlate underground water for~1rr1gatlon
:an&?GOmestuchurposé§?4*The proposed'place‘dﬁ usg’ wé&“thE’SE%
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water for.arrlgation and domest1c~purposeSJ ~Cérti E§”6429
was' ¥dsued under’ sald‘permlt on January 1951968 h/‘WThere is a
serreswa‘a551gnmenf5‘of 1nterest‘1n "Pa} ”*t\19116“ The current
owneins of  record are:Fred J._and Florehee? M.f Stenton* a@gn jolnﬁ
tenantsih an:undivided 12 1nterestlbnd‘Kenneth P and'EarleﬁH*
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In aaletter of*February 1st; 1977 to 'thé Stalte: Enghneer
Rlchard En.cand Mard Kephart!réquested- 1n1t1at10n‘bf’proceed—
1ng§uto~declare water‘permltSflssued*for the SE% SW%“Sectlon 7,
NE%JNW% Sect ion’ 184 and-thler NWy 1 NEY Sectddn 48, %ll T”22N., ’

R, 54EL:; M!D:BL& M., forfeited and/or abandoned
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By:letter ofiApyrili5; ~19774 wpartlesﬁof 1nterest were noti=
aedomhat'a&fﬁéldiahvestlgatadﬁ*%buld b%wheldvbn Aprll 23 1977,
1h‘theimatter of" thek forfeiture andsabandonménit 6 f theé subjdct”’
rlght._/
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‘.0, T The f&eldllnvestlgatlon was-held’6h Aprll 27, 1977I'°é.ndl
was!. attended: by»representatlves”ofdthe Divigion of -Watér-Re-’
sourcés:and" parties of- lnterest.‘ A Report of Field- Invest1~
gatlon*dated May 10, 19?? wag'filed' in:the State Englneér gt
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iekBy letter of April*l9,;°1977, Richard E. and Mari Kephart
demanded that the State Engineer withdraw all of the protests
the Kepharts had made against the subject water rights. The
letter included a similar demand for the State Engineer to
enforce NRS 534. 090 S/
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1977 that a hearing in the matter of the feorfeiture and/or : g
abandonment of subject water right was scheduled for June 28, ; RN
1977 in the Eureka County Couxrt House, Eureka, Nevada.ﬁ/ Exten- :
sive ev;dence, testimony and arguments were presented at the

hearing.7/ :
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. Parties of interest were given notice by letter of May .20, -
"
g
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: ,Mr. Ralph Gamboa, Water Commissioner for the State Engi-
neer's office, testified that he had knowledge and familiarity
with the property in Sections 7 and 18,7, 22N.} R.54E., M.D.B.&M.,
which Permit 19116 is appurtenant "dating back to 1972. Mr..
Gamboa's testimony was that there was .o crop grown on the pro-
perty in 1972, 1973,:1975 or 1976. He stated that portions of
Sections 7 and 18 were put into crop in 1976. However the
three 40 acre parcels which are the subject of this ruling were
_ not in crop in 1976 or 1977.8/ Mr. Gamboa identified and inter-
; preted an aerial photograph‘of the property ‘in question.’ Said
F photo was dated - September, 1973. 9/ His testimony was that said
B photograph showed no SLgns of frop on the described property “_/

i : : Mr. Wayne Testolln, Water Comm1351oner for the State Engi-
neer's office testified in concurrance with Mr. Gamboa regard- .
ing the status of the well Under Pexmit 19116, the lack of crop
on the three 40 acre parcels in question for the period 1972 '
- through 1976 and 1nterpretatlon of  the aerlal photograph of the
- area in question. 11/ '?“a
l . ‘ I. ."_ ‘."_u
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There was a determlnatlon and rullng of forfeiture of cer-
i tificated water rights to. approprlate underground watexr in
K Diamond valley, Eureka County, Nevada as of December 3, 1975 12/
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Order No. 541 was isSued by the State Engineer on December

22, 1975 entitled "Notice -of Curtailment of Water Appropriation
within the Diamond Valley"Ground Water Basin". This order in-
cluded a paragraph indicating that "all: applicatiOns filed to
appropriate water for 1rrlgatlon purposes. ‘on lands in Diamond
Valley that had a previous water right lost through forfeiture -
will be considered for approval on an individual basis and on
their own merits".13/ Notice of sthis order .was published in

"~ the Eureka Sentinel-ongthe following - dateg. December 27, 1975;

w,ﬁJanuaﬁ.~8q 2:0,- 17 rand: 24?’1976'&&/ w',ﬂwf S
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CONCLUSIONS

The State Englneer ‘has jurlsdiction of the partles in S
the subject matter of this actlon l5/ '

:’-- . ! ‘- . . o .;: ."- .
AN B The source of water under Permit. 19116 Certificate 6426
; is underground water. o . v

NRS 534. 090 prOV1des as follows"

{F'\«"’ .
B " “ '.-*n"- «?c g
"l. Failure for 5 succe551ve years ‘on the part of the holder of
any right, whether it be an adjudicated right, an -unadjudicated
right, or permitted right, and further whether such right be
initiated after or before March 25, 1939, to use beneficially all
or any part of the underground water for the purpose for which
such right shall-be acquired or claimed, shall work a forfeiture
of both undetermlned rights and determined rights of the right’”
to :the use of such water to the extent of such nonuse. Upon
. the forfeiture of a right to the use of ground. water, such water
shall revert to the publicand shall be available for further
appropriation, subject to: existing rights. If, upon.notice by
registered or certified mail_ to_the person of record whoseé right -
has been declared forfeited, ‘such ‘person fails .to, appeal such
.ruling in the manner. proV1ded forin NRS 533.450, and within
"the time prov1ded for therein, ‘the forfeiture becomes final.

I 2. A right to use underground water whether it be vested or

(. . otherwige may be; lost by abandonment. If the state engineer,
T in 1nvest1gat1ng%a groundiwa?er ‘source, - upgn ‘which there has

I been a prior right, for the purpose of actlng upen an applica-

; tion to appropriate water from the” same source, is of the belief

; ;””“K *from’ His ‘exditination that™gabandonmeétit has taken place, he
i «. - 'shall-sd .state rniwus rullng"appremﬁhg the application. If, upon
S TR notice by registered drgertlified mail to the person of record

who had the prior right,_sﬁgh person fails to appeal such ruling
in the manner . prOV1ded for in NRS 533.450, and within the time
provided for. thereln, *the alleged abandonment declaration as

set forth by the state fnglneer becomes final. __/

. o 'h,‘, f . v
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The water rights under Permit 19116 Certlficate 6426 are
"permitted rights" and "determined rights .’as described in NRS&
: 534,090 -and are- therefore subject to”t" "rOV1sxens of that
j statute.' :
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The 1967 State Legislature amended NRS 534,090 to provide . R

that forfeiture would ‘apply to both determined and undetermined
rights.17/

VI
NRS 534.090 clearly sets forth and.provides that forfeiture

shall apply whether such rights be 1n1t1ated after or before
March 25, 1939.

VII

The 1977 Nevada State Legislature was fully aware of the
issue regarding forfeiture of underground water rights as pro-
vided in NRS 534.090. Representatives of persons interested in
Diamond Valley and holders of rights to appropriate water for
irrigation purposes in that area gave testimony before legisla-
tive committees regarding a possible amendment to NRS 534.090.

No amendments to that statute were adopted by the 1977 Legislature.

VIII

Forfeiture of the water right does not become final until
expiration for a time for. appeal of a rullng declarlng such
water forfeited as prov1ded in NRS 533.450.18/

IX

Evidence, information and data available clearly and con-
clusively establish that for a period of in excess of five suc-
cessive years water has not beensbeneficially used for the irri-
gation of crops for the purposes for which the water rights were
acquired under Permit 19116,,Certificate 6426 on the following
parcels of land: the SE% SW% of Section 7; NE% NWk and NWy NEX
Section 18, T.22N., R.54E., M.D.B.& M. Evidence indicates that
the well under Permit 19116 was used to irrigate crops on the
SWk SE% of Section 7, the SE% NWk%, SW% NE%, NEX% SWh and NW4 SEX
Section 18, T.22N., R.54E., in 1976 and 1977,

RULING

It is hereby ruled and declared that the portion of the
rights to appropriate water under Permit 19116, Certificate 6426
appurtenant to the SE% SW% Section 7, NE% NW% and NWhs NE% Section
18, T.22N., R.54E., M.D.B.& M. have been forfeited because of
fallure of in excess of five successive yegars on the part of the
holder of the rights to use benef1C1a}iy‘¢h%‘unﬁerground water
for the purpose for which said rights were acqulred. The remain-
der of Permit 19116, Certlflcate 6426 is declared to be not for-
feited at this time. No andmngrlg made orﬁgntered regarding

abandonment of said rights. 3 , ° R _ : <
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i Respectﬁully submltted
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Dated this ___ 2lst day Roland D./Westergard.

_ State Englneer
of December v, 1977, 3 #
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FOOTNOTES“

State Exhibit Nd. 28 of the Transcrlpt in the Matter of the
Investigation into the Alleged Forfeiture and/or Abandonment’

of Various Water Rights in Diamond Valley, Eureka County,

Nevada, Pursuant to NRS 534, 090‘he1d on June 28, 1977. (Here-

inafter.referred to das June 28, 1977 Transcrlpt)
State Exhibi;.No. 57, June 28,_19?? Transcript.
State Exhibit No. 59, June 28, lQT?;T?gnscfipt.
State Exhibit No. 60, June 28, 1977 Transcript.
State Exhibiﬁ No. 3, June 28;f19??;Transcript.
State ExhibrE_No. 1, June 28; lsq? T§anscript.
June 28, iéfi’Tfaﬁscript. S

June 28, 1977 Transcrlpt, pages 123 through*l25.

State Exhibit No. 61,.June428, 1977 Transcript.

June 28, 1977 Transcripts, page 124.

June 28 1977 Transcrlpt,xpage 126,.

Public Records w1th1n ﬂhé&vfflce ‘of the State Engineer.

State Exhibit No. 4, Junaﬁﬁi*lg?? Transcript.
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Public ReCords within theHOfﬂace of "the -State Engineer.

NRS 534.090 ; " - ) E} .
NRS 534.090 '
R P '
Statutes of Nevada, 1967,Re u}af' ess on, Volume 2, page 1l053.
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