
IN THE MATTER OF FORFEITURE ANO/OR ) 
ABANDONMENT OF WATER RIGHTS UNDER ) 
PERMIT 19969 (CERTIFICATE 6856) AN ) 
PERMIT 19970 (CERTIFICATE 6858), ) 
TO APPROPRIATE THE WATERS OF AN ) 
UNDERGROUND SOURCE IN DIAMOND )) 
VALLEY, EUREKA COUNTY, NEVADA. 

GENERAL: 

I 

R U LIN G 

Application 19969 was filed b Crannell Tolliver on 
July 3, 1961 to appropriate underg ound water for irrigation 
and domestic purposes. The propos d place of use was the 
W~ of Section 12, T.21N •• R.S3E., .O.B.& M. A permit was 
issued under Application 19969 on June 6, 1962 for 5.4 c.f.s. 
for irrigation and domestic purpos s. Certificate 6856 was 
issued under said permit on Novemb r 6, 1968. 1/ There were 
a series of assignments of interes in Permit--'9969. The 
current owners of record are Josep L. and Ellen M. Rand, 
as joint tenants. 

I I 

Application 19970 was filed b Crannell Tolliver on 
July 3, 1961 to appropriate underg ound water for irrigation 
and domestic purposes. The proposed place of use was the 
W~ of Section 12, T.21N., R.53E., .D.B.& M. A permit was 
issued under Application 19970 on June 6, 1962 for 5.4 c.f.s. 
for irri9ation and domestic purposes. Certificate 6858 was 
issued under said permit on November 6, 1968. 21 There 
were a series of assignments of in erest in Permit 19970. 
The current owners of record are Joseph L. and Ellen M. Rand, 
as jOint tenants. 

FINDINGS: 

I 

In a letter of January 6, 1977 to the State Engineer, 
Kenneth P. Stenton requested initiation of proceedings to 
declare certain water rights forfeited and abandoned.-21 
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I I 

In a letter of January 19, 19 
Kenneth P. and Earlene Stenton req 
proceedings to declare water permi 
Section 12, T.21N., R.53E., forfe; 

III 

By letter of January 2B, 1977 
were notified that a field invest; 
February 16, 1977 in the matter of 
of the subject water rights.-2/ 

IV 

A field investigation was hel 
and was attended by parties of int 
of the Division of Water Resources 
19ation, dated February 25, 1977, 
Engineer's office. 6/ 

v 

Parties of interest were give 
April 1, 1977 that a hearing in th 
and/or abandonment of subject wate 
for Thursday, April 19, 1977 in th 
Eureka, Nevada.~/ 

VI 

7 to the State Engineer, 
ested initiation of 

issued for the W~ 
ed and abandoned.~/ 

parties of interest 
ation would be held on 
forfeiture and abandonment 

on February 16, 1977 
rest and representatives 

A report of field invest
as filed in the State 

notice by letter of 
matter of forfeiture 
rights was scheduled 
Eureka County Courthouse. 

-The hearing was convened as s heduled. Counsel for 
Joseph L. and Ellen Rand joined co nsel for other parties 
present in a 'request and motion th t the hearing be continued 
until another date on the basis "t at there is legislation 
pending that if it passes would gr atly change the forfeiture 
statutes and would introduce into he concept of forfeiture 
several new factors and the testim ny that would be taken 
at this hearing would be quite dif erent if the legislation 
should pass. and many other things that could be introduced 
as evidence ... " Mr. Stewart Wi son, Attorney at Law 
representing the Rands. made the f llowing statement in 
support of the motion for continua ceo " ... As you know, the 
concept of statutory forfeiture is not a common law concept, 
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and it depends entirely on the int ntion of the legislature 
and we have before us evidence in he form of Senate Bill 402. 
which clearly indicates that the i tention of the legislature 
may be changing. You or an office of the state are charged 
with carrying out state legislatio , and we would feel that 
it would be certainly within the e ercise of your good 
discretion to determine whether or not the feelings of the 
legislature were going to change b fore proceeding with 
the hearing of this sort. I real 'ze it has been inconvenient 
to come all this distance to have he hearing here in Eureka. 
an inconvenience for all of us, bu the matters at stake are 
extremely important for the livel; ood of the people involved, 
and we are dealing with a statutor concept and that concept 
may be changing, and if it does ch nge and in the meantime 
this hearing were held and it resu ted in a forfeiture of 
the rights of our clients, it woul be a travesty in a sense 
that I think we can forego ... " 8 Mr. Wilson also made 
the following statement. "I wouTcf join with Mr. Eardley. 
I think the law is substantially c anged, although Mrs. Stenton 
doesnlt feel that way, and it tota ly changes the type of 
case we would have to present or m y be inclined to present. 

I'Furthermore. if we went ahea 
law and it were changed and we rec 
that was adverse and we appealed t 
a whole host of legal questions wh 
so-called trial de novo you can in 
concept that intervened, a legal c 
eV'idence pursuant to that. and we 

. to make those arguments then, and 
a few weeks, we wi 11 know whether 
or not, and if it has changed, the 
because we know then that this is 
during the change of the law and t 
The motion for continuance was gra 

VII 

By letter of April 19, 1977, 
Stenton demanded that the State En 
pro'tests the Stenton's had made ag 
rights. The letter included a sim 
Engineer to enforce NRS 534.090.11 

here on the present 
ived a decision today 
at decision, it raises 
ther on the appeal the 
roduce evidence of a 
ange that intervened, the 
re jeopardized by having 
et if we wa-it here for just 
r not this law has changed 

we are not jeopardized 
matter that is pending 

e law would apply to it.,"~/ 
ted.lQ/ 

enneth P. and Earlene 
ineer withdraw all of the 
inst the subject water 
lar demand for the State 
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VII I 

Parties of interest were give 
May 20, 1977 that the hearing in t 
mination of forfeiture and/or aban 
water rights was rescheduled for J 
Eureka County Courthouse, Eureka, 
evidence. testimony and arguments 
heari ng .11.1 

IX 

Mr. Ralph Gamboa, Water Comm; 
Engineer's office, testified that 
familiarity with the ,W~ Section 12 
dating back to 1972. He testified 
of the subject property in 1972, 1 
there was no evidence of crops or 
the described property. He also t 
same years there were no motors in 
wells under Certificates 6856 or 6 
identified and interpreted an aeri 
property in question.151 Said pho 
His testimony was tha~said photog 
crops on the described property.l£ 

x 

notice by letter of 
e matter of the deter
onment of the subject 
ne 15, 1977 in the 
evad~.12/ Extensive 
ere presented at that 

sioner for the State 
e had knowledge and 
T.21N., R.53E., M.O.B .• M., 

that upon his inspection 
73, 1975 and 1976, that 
pplication of' water Qn 
stified that in those 
talled on either of the 
58.14/ Mr. Gamboa 
1 phOtograph of the 
o is dated September. 1973. 
aph showed no signs of 

Mr. Wayne Testolin. Water Com issioner for the State 
Engineer's office testified in con urrence with Mr. Gamboa 
regarding the status of equipment n the wells under 
Certificates 6856 and 6858, the la k of crops and application 
of water for the period 1972 throu h 1976 and interpretation 
of th,e aerial photograph of the ar a in question.lil 

XI 

Mr. Jerry Machacek testified hat he had seen no crops 
grown on or water applied to the W of Section 12, T.12N., 
R.53E .• since the year 1964.,)1.1 

X I I 

There was no inform~tion, evi 
. to in any way indicate, infer, or 
applied to the W~ of said Section 
crops during the period 1972 throu 

ence or testimony submitted 
onfirm that water was 
2 for the irrigation of 
h 1976.,)2.1 .... 
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XIII 

Mr. Rand testified that in a onversation with rep
resentatives of the State Engineeris office, that he had 
been informed that water rights ap urtenant to the W~ of 
said Section 12 were valid and in Dod standing.201 

XIV 

There was a determination and 
of certificated water rights to ap 
in Diamond Valley, Eureka County, 
1975 . .?l/ 

XV 

Order No. 541 ~as issued by t 
December 22. 1975 entitled '1Notice 
Appropriation within the Diamond V 
This Order included a paragraph in 
tions filed to appropriate water f 
on lands in Diamond Valley that ha 
lost through forfeiture will be co 
an individual basis and on their a 
this Order was published in the Eu 
following dates, December 22, 1975 
1976·11/ 

XVI 

ruling of forfeiture 
ropriate underground water 
evada. as of December 3, 

e State Engineer on 
of Curtailment of Water 
11ey Ground Water Basin". 
icating that "All applica
r irrigation purposes 

a previous water right 
sidered for apprdval on 
n merits."22/ Notice of 
eka Sentinel on the 

January 3, la, 17, 24, 

Senate Bill 402 (1977 Legisla ive session) failed to 
be approved.24/ 

CONCLUSIONS: 

I 

. The St~te Engineer has jurisd ction of the parties 
and the subject matter of this act on.~/ 

I I 

The source of water under Per 
6856) and Permit 19970 (Certificat 
water . 

it 19969 (Certificate 
6858) is underground 
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III 

Nevada Revised Statutes 534.0 0 provide as follows: 

"l. Failure for 5 successive 
holder of any right, whether it be 
an unadjudicated right, or permitt 
such right be initiated after or b 
use beneficially all or any part a 
for the purpose for which such rig 
claimed, shall work a forfeiture a 
and determined rights of the right 
to the extent of such nonuse. Upo 
to the use of ground water, such w 
public and shall be available for 
subject to existing rights. If, U 
or certified mail to the person of 
been declared forfeited, such pers 
ruling in the manner provided for 
the time provided for therein, the 

2. A right to use undergroun 
or otherwise may be lost by abando 
in investigating a ground water so 
has been a prior right, for the pu 
application to appropriate water f 
the belief from his examination th 
place, he shall so state in his ru 
tion. If, upon notice by register 
the person of record who had the p 
to appeal such ruling in the manne 
and within the time provided for t 
ment declaration as set forth by t 
final. II '1J..1 

IV 

The water rights under Permit 
and Permit 19970 (Certificate 6858 
and determined rights'! as describe 
therefore, subject to the provisio 

~ 

years on the part of the 
an adjudicated right, 
d right, and further whether 
fore March 25, 1939, to 

the underground water 
t shall be acquired or 
both undetermined rights 

to the use of such water 
the forfeiture of a right 

ter shall revert to the 
urther appropriation, 
on notice by registered 
record whose right has 
n fails to appeal such 
n NRS 533.450, and within 
forfeiture becomes final. 

water whether it be ve~ted 
ment. If the state engineer, 
rce, upon which there 
pose of acting upon an 
om the same source, is of 
t an abandonment has taken 
ing approving the applica
d or certified mail to 
ior right, such person fails 
provided for in NRS 533.450, 

erein, the alleged abandon-
e state engineer becomes 

19969 (Certificate 6856) 
are "permitted rights" 
in NRS 534.090 and are, 

s of that statute. 

The 1967 Nevada State Legis1. ure amended NRS 534.090 
to provide that forfeiture would a ply to both undetermined 
and determined rights.£L/ 
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VI 

Nevada Revised Statutes 534.0 
provide that forfeiture shall appl 
initiated after or before March 25, 

V I I 

The 1977 Nevada State Legisla 
the issue regarding forfeiture of 
as provided in NRS 534.090. Repre 
interested in the Diamond Valley a 
to appropriate water for irrigatio 
gave testimony before legislative 
possible amendment to NRS 534.090. 
statute were adopted by the 1977 L 

VIII 

o clearly set 
whether such 
1939. 

forth 
right 

and 
be 

ure was fully aware of 
nderground water rights 
entatives of persons 
ea and holders of rights 

purposes in that area 
ommittees regarding a 

No amendments to that 
gislature. 

Forfeiture of a water right d es not become final until 
expiration of a time for app~al of a ruling declaring such 
water forfeited as provided for in NRS 533.450 . 

IX 

Representatives and/or employ 
office are neither required nor qu 
advice. They are responsible for 
available and providing assistance 
Upon inquiry, they indicate to the 
the status of any particular water 
records available to them. 

x 
Indications of the status of 

employees of the State Engineer's 
waive or jeopardize statutory prov 
to use or the right to continued u 
given right. 

XI 

"Any a'ppl ication for a permit 
priate water may be assigned subje 
the permit, but no such assignment 
between the parties thefet~, unles 

es of the State Engineer's 
lified to provide legal 
aking public records 
where and when possible. 
best of their knowledge 
right as reflected in 

water right by the 
ffice does not and cannot 
sions regarding the right 
e of water under any 

or any permit to appro
t to the conditions of 
shall be binding except 
filed for record in 
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the offi ce of the State Engineer." 
Permit 19969 (Certificate 6856) an 
6858} therefore are bound by their 
inaction as it relates to the pass 
rights. 

XII 

Evidence, information and dat 
conclUsively estabish that for a p 
successive years, water has not be 
the purposes for which the water r 
Permit 19969 (Certificate 6856) an 
6858} . 

RULING: 

It is hereby ruled and declar 
priate water under Permit 19969 (C 
19970 (Certificate 6858) have been 
failure for in excess of five suec 
of the holder of the rights to use 
ground water for the purposes for 
acquired. No finding ;s made or e 
ment of sa.id rights. 

9/ The current owners of 
Permit 19770 (Certificate 

predecessors action or 
ble forfeiture of said 

available clearly and 
riod in excess of five 
n beneficially used for 
ghts were acquired under 

Permit 19970 (Certificate 

d that rights to appro
rtificate 6856} and Permit 
forfeited because of 
ssive years on the part. 
beneficially the under
hich said rights were 
tered regarding abandon-

Res ectfully~submitted, , 

, c~.....u.~c.....--' 
nd W,es terga rd 
e Engine'er 

ROW/dc 

Oa ted th i s ___ -=2~6-=t!.!.h ____ day 

of ___ ~A~u~g!.!.u~s~t _______ 1977 . 
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FOOTNOT S 

State Exhibit #17, June 15, 19 7 Hearing 

State Exhibit #18, June 15, 19 7 Hearing 

State Exhibit #13, June 15, 19 7 Hearing 

State Exhibit #14, June 15, 19 7 Hearing 

State Exhibit #15, June 15, 19 J Hearing 

State Exhibit #16, June 15, 19 7 Hearing 

7. State Exhibit #1, June 15, 197 Hearing 

8. 

9. 

10. 

11. 

Reporter's Transcript of proce 
of testimony and evidence in t 
to declare water rights forfet 
April 19, 1977. (hereinafter 
transcript, Page 7, li'nes 8 th 

April 19 transcript, Page 10, 

April 19 transcript, Page 22, 

State Exhibit #3, June 15, 197 

dings upon the hearing 
e matter of a request 
ed and/or abando~ed, 
eferred to. Apri 1 19 
ough 26.) 

ines 10 through 25. 

ines 17 through 19. 

Hea ri n9 

12. State Exhibit #2, June 15, 197 Hearing 

13. Reporter~s Transcript of proce dings upon the hearing 
of testimony and evidence in t e matter of a request 
to declare water rights forfe; ed and/or abandoned, 
June 15, 1977. (hereinafter r ferred to as June 15 
transcri pt.) 

14. June 15 transcript, Pages 46 hrough 53. 

15. State Exhibit #20, June 15, 1 77 Hearing 

16. June 15 transcript, Pages 46 hrough 47. 

17. June 15 transcript, Pages 54 hrough 55. 

18. June 15 transcjtpt, Pages 55 hrou9h 59. 

19. June 15 transcript and public records located within 
State Engineer's office. 
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June 15 transcript, Pages 67 through 69. 

Public records located within the State'En~ineer's 
office. 

State Exhibit #57, June 15, 1 77 Hearing 

Public records located within the State Engineer's 
office. 

State of Nevada public record and June 15 transcript, 
Pages 5 and 6. 

NRS 534.090 

NRS 534.090 

Statutes of Nevada 1967 Regul r Session, Volume 2 on 
Page 1053. 

NRS 534.090 

NRS 533.385 


