IN THE OFFICE OF THE STATE ENGINEER
OF THE STATE OF NEVADA

IN THE MATTER OF APPLICATIONS RULING ON REMAND

‘ )
49395, 49396, 49569, 49689, 49880, )
49999, 51039, 51041, 51054, 51057, )
51231, 51235, 51368, 51369, 51371, )
51374,- 51377, 51599, 51605, 51735, ) # 5 OO 5
51737, 52335, 52545, 52549, 52550, )
52552, 52554, 52843, 53662, 53910 )

GENERAL_ TINTRODUCTION
X.

FILING OF APPLICATIONS AND PROTESTS

Applications 49395, 49396, 49569, 49689, 49880, 49999, 51039,
51041, 51054, 51057 51231, 51235, 51368, 51369, 51371, 51374,
51377, 51599, 51605, 51735, 51737, 52335, 52545, 52549, 52550,
52552, 52554, 52843, 53662, 53910" were filed to change the place
of use of water decreed under the Truckee and Carson River
Decrees, the decrees which adjudicated the waters of those
rivers.” The applications represent requests to change the place
of use of portions of the water rights decreed and contractéd for

use within the Newlands Reclamation Project ("Project").

* The protestant Pyramid Lake Paiute Tribe‘s original appeal to the Federal
District Court included applications in what the State Engineer has identified
as Group 1 consisting of 58 applications, Group 2 consisting of 44
apblications, and Group 3 consisting of 27 applications (129 applications in
total). In U.S. v. Alpipne Land and Reservoix Co., 878 F.2d 1217, 1219 (9th
Cir. 1989), the Ninth Circuit Court of Appeals held that the Pyramid Lake
Paiute Tribe was precluded on appeal from challenging the forfeiture or
abandonment of water rights for 104 of the subject transfer applications
because it failed to protest the transfers hefore the State Engineer on these
grounds. Based on the court’s ruling, the 27 applications in Group 3 became
the "original 25" transfer applications after excluding Applications 47822 and
47830 which were not protested on those grounds. Group 4 consisting of 24
applications, Group 5 consisting of 52 applications, Group 6 consisting of 62
applications, and Group 7 consisting of 52 applications became known commonly
by the courts and the parties as the "subsequent 190" transfer applications.

? Final Decree, . V. Water Ditc , In Eaquity A-3 (D.Nev., 18544)
("Ory Ditch Decree®)}; and Final Decree, [J.S. v, Alpine Land and Reservoir Co.,

Civil No. D-183 {(D.Nev. 1980) {("Alpine Decgree®).
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The applications ({(also identified herein as the portions of
the Groups 3, 4, 5, 6, and 7 transfer applications) were timely
protested by the Pyramid Lake Paiute Tribe of Indians ("PLPT") on

various grounds, including the following:
% *

6. On information and helief, said application
involves the transfer of alleged water rights that were
never perfected in accordance with federal and state
law. Such alleged water rights cannot and should not
be transferred.

7. On information and belief, said application
involves the transfer of alleged water rights that have
been abandoned or forfeited. Such alleged water rights
cannot and should not be transferred.

The PLPT requested that the applications be denied for these
reasons among others.
II.
. UNITED STATES INTERVENTION |

Early in the transfer case proceedings, the United States
Department of Interior, Bureau of Reclamation ("BOR"), petitioned
the State Engineer  to intervene as an unaligned party in
interest.’ Intervention was granted on the grounds that there
were federal interests in the proceedings that justified standing
as a party.’ '

‘ IIT.
PREVIQUS HEARINGS ON GROUP 3, 4, 5, 6, AND 7

TRANSFER APPLICATIONS .
A public administrative hearing in the matter of the Group 3
transfer applications was first held before the State Engineef on

’ DOI Exhibit No. 1, public administrative hearing before the State

Engineer, November 26-29, 1984. Previocus Record on Review filed‘ with the
Federal District Court in November 1985.

‘ state Engineer’s Ruling No. 3241, dated September 30, 1985%. Transcript,
p. 23, public administrative hearing before the State Engineer, October 15-18,
19956 (U.8. allowed full party status for protecting federal interests and
limited its standing tec that protection).
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June 24, 1985, in Fallon, Nevada. Public administrative hearings
in the matters of Groups 4, 5, 6, and 7 were respectively held on
January 16, 1986, February 21, 1986, January 28, 1988, February 16
and 22, 1989, and April 1, 1991. The applicants and protestants
made evidentiary presentations and extensive testimony was
received from experts and witnesses on behalf of the parties.” As
the hearings progressed, the parties stipulated to incorporating
the record of the previous administrative hearings on other
transfer applications into the evidentiary record of the
administrative hearings on Groups 3 through 5, inclusive.' While
the transcripts from the February 16 and 22, 1989, administrative
hearing'on Group 6, and the April 9, 1991, administrative hearing
on Group 7 do not have specific references to ilncorporating the
previous administrative hearing records, by the fact that the
protestant examined applicant’s witness Doris Morin, without
objection, on testimony presented in those earlier hearings, the
State Engineer believes everyone was operating under the
assumption that the stipulation to incorporation of the previous
administrative hearing records into those hearings was in effect.
On September 30, 1985, the State Engineer issued his ruling
with regard to 27 transfer applications overruling the PLPT’s
protests to the Group 3 transfer applicationé and approving all
the subject applications.’ On February 12, 1987, the State

K Transcript, public administrative hearing before the State Engineer, June
24, 1985. Previous Record on Review filed with the Federal District Court in
November 1985. Transcripts, public administrative hearings before the State
Engineer, January 16, 1986, February 21, 1986, January 28, 1988, TFebruary 16
and 22, 1989, and April 1, 1991.

¢ Transcript, Vol. I, p. 11, public administrative hearing before the State
Engineer, Juhe 24, 1985. Transcript vel. I, p. 12, public administrative
hearing before the State Engineer, February 4, 1985. Previous Record on Review
filed with the Federal District Court in November 1985. Transcript, p. 12,
public administrative hearing before the State Engineer, January 18, 1986.
Transcript, pp. 4-5, public administrative hearing before the State Engineer,

January 28, 1988.

! State Engineer’s Ruling No. 3241, dated September 30, 1985.
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Engineer issued his ruling with regard to the Group 4 transfer
applications overruling the PLPT’'s protests and approving all the
subject applications.® On June 2, 1988, the State Engineer issued
his ruling with regard to the Group 5 transfer applications
overruling the PLPT's protests and approving all the subject
applications.’ On April 14, 1989, the State Engineer issued his
ruling with regard to the Group 6 transfer applications overruling
the PLPT's protests and approving all the subject applications.”
On July 25, 1980, the United States District Court remanded
to the State Engineer those transfer applications which were
decided by rulings of the State Engineer daﬁed February 12, 1987
(Group‘4), June 2, 1988 (Group 5), and Aprii 14, 1989 (Group 6)
(total of 138 applications). 2An administrative hearing was set to
begin on November 7, 1990; however, the applicants requested a
pre-hearing conference. The State Engineer granted that reguest
with the administrative hearing to begin immediately thereafter on
November 7, 1990. At the pre-hearing conference, administrative
notice was taken of all testimony and exhibits from the past
administrative hearings as they pertained to the issues of
perfection, forfeiture and abandonment. No new evidence was
presented at the November 7, 1990, pre-hearing
conference/administrative hearing and the State Engineer proceeded

to rule on remand from the evidence already contained in the

* state Engineer’s Ruling No. 3412, dated February 12, 1987, official

records in the office of the State Engineer.

i State Engineer’s Ruling No. 3528, dated June 2, 1988, official records in
the office of the State Engineer.

* state Engineer’s Ruling No. 3598, dated April 14, 198%, official records
in the coffice of the State Engineer.

Transcript, p. &, public administrativé hearing before the State
Engineer, November 7, 1990, official records in the office of the State
Engineer.
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record of the proceedings.”

On January 30, 1992, the State Engineer issued his ruling
with regard to the 52 transfer applications in Group 7 overruling
the PLPT's protests and approving all the subject applications.”

The State Engineer'’'s rulings approving those 190 transfer
applications in Groups 4, 5, 6, and 7 {(commonly known as the
"subsequent 190" transfer applications) were appealed to the
Federal District Court, however, on April 20, 1992, the District
Court issued a Minute Order granting a joint motion filed by the
United States, the PLPT, the State Engineer and the Truckee-Carson
Irrigation District to defer appellate proceedings on those
rulings. The Record on Review was never filed in the Groups 4
through 7 cases nor have those applications ever received an
initial review by the Federal District Court. ’

IV. '
ALPT IX

An appeal of the S8tate Engineer’s Ruling No. 3241 on the
Group 3 transfer applications was taken to the United States
District Court and the Ninth Circuit Court of Appeals resulting in
what is commonly known as the Alpine II decision.’ The Alpine II
Court held that:

1. Nevada water law applied to the dispute arising from
the State Engineer’s approval of the transfer applications;
2. the finding of the State Engineer that the transfers

did not threaten to prove detrimental to the public interest

was supported by substantial evidence;
3. the decrees did not determine whether particular

¥ state Engineer’s Supplemental Ruling on Remand No. 3778, dated February
8, 1991, cofficial records in the office of the State Engineer.

* Sstate Engineer’'s Ruling No. 3868, dated January 30, 1992, official

records in the office of the State Engineer.

1 v. Alpine Land oir Co., 878 F.2d 1217 (9th Cir. 1989)

("alpine II").
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Newlands Project properties are entitled to receive Project

water, that right being based on contracts and certificates

issued by the Secretary of the Interior or the Truckee-Carson

Ifrigation District ("TCID"};

4. the State Engineer’s finding that the Alpine Decree

disposed of the'fact that the farmers were not using water on

the exact acreage for which they had contracted was not

supported by that decision; . |

5. it was appropriate for the State Engineer to adjudicate

the issues of perfection, abandonment and forfeiture;

6. the State Engineer cannot transfer water rights that

have not been put to beneficial use; and

7. questions regarding the would-be transferors alleged

forfeiture or abandonment of the water rights they proposed

to transfer could no longer be raised as an objection to the

State Engineer’'s approval of transfer applications where the

objector failed to raise forfeiture or abandonment issues in

proceedings before the State Engineer.
Further, the Ninth Circuit Court of Appeals remanded the case to
the U.S. District Court to evaluate the merits of the State
Engineer’s ruling that Nevada'’'s statutory forfeiture provisions do
not apply and his findings under Nevada’'s common law of
abandonment that the transferor landowners had not indicated an
intent to abandon their water rights.

V.
FEDERAL DISTRICT COQURT DECISION ON REMAND

On remand, the U.S. District Court affirmed the State
Engineer‘s approval of thHe Group 3 transfer applications and held
with respect to the issues of perféction, abandonment and
forfeiture that the State Engineer was correct. Thatrdecision was
appealed to the Ninth Circuit Court of Appeals resulting in the
"Alpine IIT1* decision.®

¥ .8, v. Alpine Land and Reservoir Co., 983 F.2d 1487 (9th Cir. 1992)
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vI.
ALPINE IIX

In Alpine III, the Ninth Circuit Court of Appeals rejected
the District Ceourt’s wvalidation of.thé State Engineer’'s ruling.
The Court reiterated its holding that water rights that have not
been put to beneficial use are not available for transfer and
instructed the fact finder on remand to determine whether the
specific water rights sought to be transferred are rights to
"water already appropriated" as the Court had construed that
phrase. The Court held that the proper inquiry as to intent to
abandon was not the Project water users as a whole, but rather,
the intent of the transferor property owners. As to forfeiture,
the Court held that under Nevada law the forfeiture statute does
not apply to water rights that vested before March 22, 1913, or
were initiated in accordance with the law in effect prior to that
date.

The Ninth Circuit Court of Appeals remanded the matter to the
U.8. District Court to determine: (1) whether the water rights
appurtenant to the transferor properties at issue had been
perfected; (2) whether the holders of the water rights sought to
be transferred had abandoned their water rights; and (3} whether
the specific water rights sought to be trénsferred, if said water
rights wvested after March 22, 1913, had been forfeited. If said
rights vested before March 22, 1913, or if the appropriation of
the water right was initiated in accordance with the law in effect
prior to March 22, 1913, then the water rights are not subject to
forfeiture under the provision of NRS § 533.060.%°

VII.
ORDER OF REMAND TO STATE ENGINEER
On October 4, 1995, the U.S. District Court issued an order

("Alpine III").
- ' Alpine III, 983 F.2d at 1496.
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remanding the transfer application cases’ to the Nevada State
Engineer for <consideration of the issues of perfection,
abandonment and forfeiture. The U.S. District Court did not
require the State Engineer to re-open the evidentiary hearings,
but rather ordered if the State Engineer decided additional
evidence was required he should provide the parties: the
opportunity to present such evidence.
VIII.
1996 STATUS CONFERENCE AND HEARING NOTICES

By notice dated_January 10, 1996, the State Engineer informed
the Group 3 applicants of a status conference to be held on
February 5, 1996." The State Engineer had determined a status
conference was warranted to discuss procedure in the resolution of
the matter remanded by the Federal District Court. At the
conference, the parties expressed their desire to re-open the
evidentiary hearings and further agreed upon a process for the
exchange of evidence and settlement conferences to be held between
the applicants and the 'protestant.15 At the status conference,
applicants from Groups 4 through 7 also requested they be included
in the pre-hearing briefing process so as not to be prejudiced
when their cases came up for hearing by the early resolution of
legal issues without their input.

IX. ,
EXCHANGE OF INFORMATION AND LEGAL BRIEFS
By notices dated February 12, 1996, and March 6, 1996, the

Y order Remanding Transfer Application Cases to Nevada State Engineer

Pursuant to Minutes of the Court of Status Conference Held 4/13/95, U.S. v.
Alpine, D-184-HDM, dated October 9, 1995.

¢ January 10, 1986, Notice of Status Conference.

? Transcript, Status Conference, public administrative hearing before the
State Engineer, February 5, 1996.

° February 12, 1896, Notice of Group 3 discovery schedule.

* March 6, 1996, Notices of Groups 4-7 discovery schedule.
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State Engineer established timetables for Groups 3 through 7 for
the filing of pre-hearing briefs on the legal issues of lack of
perfection, abandonment and forfeiture, and for the service by the
protestant PLPT on the applicants 0f a more definitive statement
of its protest claims. In the more definitive statement, the PLPT
was to specifically identify parcel by parcel the particular
components of its protests as they relate to its claims of lack of
perfection, abandonment and forfeiture, along with copies of any
documentary evidence which supported its contentions. The notices
further established a date by which the applicants were to provide
the PLPT with any rebuttal®” evidence they had to refute the PLPT’s
claims of lack of perfection, abandonment or forfeiture. Finally,
the notice established a timetable for holding conferences wherein
the parties were to attempt to stipulate to any facts not in
dispute, to attempt settlement of the protests, if possible, and
te inform the State Engineer as to any recommendation any party
had for the grouping of any of the referenced transfer
applications for hearing.”
X.
STATE ENGINEER’S INTERIM RULING NO. 4411

On August 30, 1996, the State Engineer issued Interim Ruling
No. 4411* regarding some of the issues of 1law that had been
addressed in the pre-hearing legal briefs and which pertained to
matters the State Engineer determined could be ruled on as a

matter of law at that time. Those issues included the following:

* fThe State Engineer notes that the use of the word rebuctal evidence in

the February 12, 1996, and the March 6, 1996, notices presented confusion in
these proceedings. The use of the word rebuttal evidence was intended to mean
any evidence to rebut/refute the PLPT's claims of lack of perfection,
abandonment or forfeiture.

#® several water right owners in the Newlands Reclamation Project had

applications in more than one group. They requested the State Engineer to hold
hearings on their multiple applications at one time.

24

State Engineer’s Interim Ruling No. 4411, dated August 30, 1996.
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1. Is the PLPT through its protests to the transfer
applications attempting to modify, relitigate or
collaterally attack the Orr Ditch Decree and the Alpine
Decree, and should the protest grounds of lack of
perfection, forfeiture or abandonment be barred by the
doctrine of res judicata? :

2. Does the State Engineer have the authority to entertain
these challenges?

3. Should the transfer applications have been filed at
allz

4. Did the Nevada legislature’'s clarification of Nevada
Revised Statute § 533.324 after the entry of Alpine IT
affect these cases?

5. Should the State Engineer apply a rule that a

rebuttable presumption of abandonment is created when
there is evidence of prolonged non-use of a water right
submitted by the protestant, thereby, shifting the
burden of going forward to the applicant? ' )
State Engineer's Interim Ruling No. 4411 alsc addressed a
multitude of motions for summary judgment and motions to dismiss.
Pursuant to Interim Ruling No. 4411, the State Engineer found,
among other things, that he would not pre-judge the evidence
before the actual administrative hearing by granting the motions
to dismiss or motions for summary judgment and denied said
motions. The State Engineer conciuded that the PLPT was not
precluded by the doctrine of res judicata from being heard on the
issues of lack of perfection, abandonment and forfeiture and that
it is within the State Engineer's authority to consider the issgues
of lack of perfection, abandonment and forfeiture as ordered by
the Federal District Court. The State Engineer concluded he would
not judgé whether or not the applications should have been filed
nor would he declare whether the applications were moot and
dismiss said applications. Rather, the State Engineer concluded
that he would act on the applications before him as ordered by_the
Federal District Court. .
As to the issue of whether the Nevada legislature's
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clarification of NRS § 533.325, through the addition of NRS §
533.324, affected these cases, the State Engineer concluded, based
on the clarification of 1law, that the Alpine II Court
misinterpreted Nevada law, and that the State Engineer believed it
was his obligation to follow the law of Nevada which allows for
the permitting of a change application on a water-right that hasr
not yet been perfected. The State Engineer concluded that the
doctrine of the law of the case is a procedural rule, a rule of
policy, and will be disregarded when compelling circumstances call
for a redetermination of the previously decided point of law on
prior appeal, particularly where a clarification in the law has
occurred overruling former decisions.

Finally, pursuant to Interim Ruling No. 4411, the State
Engineer concluded that Nevada law does not shift the burden of
going forward to the applicants upon the protestant's showing of
an extended period of non-use. The State Engineef concluded,

based on the Nevada Supreme Court case of Town of Eureka v. Qffice

of the State Engineer’, that the PLPT has the burden of proving
its case of abandonment by clear and convincing evidence of acts
of abandonment and intent to abandon.
XI.
MOTION FOR PARTIAL RECONSIDERATION OF INTERIM RULING NO. 4411

On September 23, 1996, the PLPT filed a Motion for Partial
Reconsideration of State Engineer's Interim Ruling No. 4411. The
PLPT moved the State Engineer to reverse that part of Interim
Ruling No. 4411 which concluded that NRS § 533.324 precluded the
need for perfection of the water rights that are the subject of
the transfer applications prior to the transfer of said rights.

The PLPT's motion for reconsideration will be considered below.

» Town of Eureka v. Office of the State Engineer, 108 Nev. 163, 826 P.2d

948 (1992).
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XIT.
1996-1998 HEARINGS

After all parties of interest were duly noticed by certified
mail, theé public administrative hearings regarding certain
transfer applications from Groups 3 through 7 were re-opened and
hearings were continued on October 15-18, 1996, November 12-15,
1996, January 23-24, 1997, and March 4, 1997,” April 14-16,
1997, August 25-26, 1997, September 22-24, 1997,% October 7-8,
1997, October 20-23, 1997, November 17, 1997, and February 2-3,
1998,’* at Carson City, Nevada, before representatives of the

office of the State Engineer. At the pre-hearing status

2 Transcript, public administrative hearing before the State Engineer,

QOctober 15-18, 1996.

2 Transcript, public administrative hearing before the State Engineer,

November 12-15, 1996,

Transcript, public administrative hearing before the State Engineer,
January 23-24, 1997.

Transcript, public administrative hearing before the S$State Engineer,
March 4, 18597.

e Transcript, public administrative hearing before the State Engineer,

April 14-16, 1997.

N Transcript, public administrative hearing before the State Engineer,

August 25-26, 18997.

32 Transcript, public administrative hearing before the State Engineer,

September 22-24, 1997.

Transcript, public administrative hearing before the State Engineer,
October 7-8, 1997,

e Transcript, public administrative hearing bhefore the State Engineer,
October 20-23, 1997.

Transcript, public administrative hearing before the State Engineer,
November 7, 1997.

e Transcript, public administrative hearing before the State Engineer,

February 2-3, 1998.
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conference, the parties agreed that a "clean record" would be
easier to follow. A clean record meant that the exhibit numbers
would begin again at Number 1, and that if any party wanted
specific parts of the earlier proceedings to be highlighted they
would identify that evidence or testimony and have it re-marked
for this reccrd. While certain applicants argued this was a brand
new hearing the State Engineer does not agree. It is a hearing on
remand, which means it is a continuation of the previous hearing,
and the State Engineer cannot and will not ignore all that has
taken place to date. Therefore, the State Engineer also took
administrative notice of the records in the office of the State
Engineer, including, the prior hearings and rulings in this matter
and the warious rulings of the Federal District Court and the
Ninth Circuit Court of Appeals relevant to these cases.” |

XITT.
STATE ENGINEER’S RULING ON REMAND NO. 4591 AND

FEDERAL DISTRICT COURT REMAND
On December 22, 1997, the State Engineer issued State
Engineer’s Ruling on Remand No. 4591 regarding chaﬁge applications
filed to move water rights within the Truckee-Carson Irrigation

District ("TCID"), specifically, transfer Applications 47840,
48423, 48467, 48468, 48647, 48666, 48667, 48668, 48672, among
others. These applications are part of what are known as the
"Original 25" TCID transfer applications. An appeal of State

Engineer’s Ruling on Remand No. 4591 was filed in the United
States District Court by the protestant Pyramid Lake Paiute Tribe,
and another appeal was filed by the intervenor the United States
of America.

On September 3, 1998, the Honorable Howard McKibben of the
United States District Court issued an Order in the matter of
those appeals. Judge McKibben held that under the constraints of

Transcript p. 7, public administrative hearing before the State
Engineer, October 15-18, 1996.
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Alpine IIT the State Engineer‘s conclusion that all of the
individual landowners’ water rights were initiated in accordance
with the law in effect in 1902 was erroneous, and as. to the
protest claims of forfeiture that in the absence of any evidence
of individual steps taken to appropriate the water before March
22, 1913, the State Engineer must use the contract date ag the
date the water right was initiated. The Court held that it and
the State Engineer are bound by the holdings in Alpine III, but
noted that it agrees with the State Engineer that there is only
one set of water rights for the Project, not two, that every water
right on the Project derives from the actions of the United States
beginning in 1902, and that all water rights in the Project should
have the 1902 priority date controlling on the issue of
forfeitu;e. The Court respectfully urged the Ninth Circuit Court
of Appeals to re-visit this issue.

The Court stated that if there is any evidence that the
individual landowner took any step to appropriate the water in
accordance with the law in effect prior to March 22, 1913, it
would apply the doctrine of relation back and the water right
would not be subject to forfeiture. In the absence of any
evidence of an individual step taken to appropriate the water
prior to March 22, 1913, the Court instructed the State Engineer
that he must use the date of the water right contract as the date
the water right was initiated and make a determination as to when
the individual landowner took the first step to appropriate the
water appurtenant to his land.

As to abkandeonment, the Court affirmed the State Engineer’s
determination that a rebuttable presumption of abandonment does
not apply under Nevada law, and held that non-use of water 1is 6nly
some evidence cof an intent to abandon the water right. The Court
further found that the payment of assessments and taxes is a
circumstance the State Engineer should take into consideration in

- determining whether there is an intent to abandon the water right.
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The Court also held, based on equitable principles, that intrafarm
transfers within the Newlands Reclamation Project should be upheld
as a matter of equity and should not be subject to the doctrines
of abandonment or forfeiture. The Court further held that where
there 1is evidence of both a substantial period of non-use,
combined with evidence of an improvement which is inconsistent
with irrigation, such as highways, roads, residential housing,
canals and drains, that the payment of taxes or assessments alone,
will not defeat a claim of abandonment. If, however, there is
only evidence of non-use, combined with a finding of a payment of
taxes or assessments, the Court concluded the PLPT failed to
provide clear and convincing evidence of abandonment.
XI1v.
RE-QOPENED EVIDENTIARY HEARINGS 1998-1999

On November 5, 1998, the State Engineer re-opened the
administrative hearing as to those applications remanded to the
State Engineer pursuant to Judge McKibben’s Order cof September 3,
19¢%8. On July 21, 1999, the State Engineer issued Supplemental
Ruling on Remand No. 4750 which addressed Applications 47840,
48468, 48647, 48666, 48667, 48668, 48672. Additionally,
Applications 48423 and 48467 were remanded, but withdrawals of all
or portions of the applications made remand moot as no protest
issues remained. ‘

Beginning on January 11, 1999, the State Engineer re-opened
the administrative hearing as to Applications 47809, 48465, 48466,
48669 (Group 3}, 48670, 49108, 49109, 49110, 49111, 49112, 49114,
49115, 49117, 49118, 49119, 49120, 48121, 49122, 495282, 48283,
49285, 49286, 495287, 49288 (Group 4), 49116, 49563, 48564, 49567,
49568, 49998, 50001, 50008, 50010, 50012, 50333, 51038, 51040,
51043 (Group 5), 51048, 51082, 51137, 51138, 51139, 51237 (Group>
6), 51738, 52669, 53661 (Group 7) in order to provide the
applicants the same final chance to provide evidence as set forth
in Judge McKibben’'s Order of September 3, 1998, for those
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applicants which were before him at that time. Those applications
were ruled upon on September 24, 1999, pursuant to State
Engineer’s Ruling No. 4798. That ruling is now on appeal before
the Federal District Court.
Xv.
2000 EVIDENTIARY HEARINGS AND
PETITIONS FOR CERTIFICATION AS INTRAFARM TRANSFERS

On January 25, 26, and 27, March 7 and 9, April 11, 12 and
13, and October 17, 2000, the hearings in the remand of the TCID
transfer applications continued. The applications under
consideration in this ruling are those heard during those January,
March, April, and October 2000 administrative hearings, and
several that were presented for consideration through the filing
of petitions for certification as intrafarm transfers.

The State Engineer has before him in this ruling five (5)
petitions alleging that the relevant transfer applications are
intrafarm transfers. Those applicants request the State Engineer
to so determine and certify any ruling as to an intrafarm transfer
to the Federal District Court. These petitions are a result of
the Federal District Court’s Order of September 3, 1998, wherein
it held that intrafarm transfers within the Newlands Reclamation
Project should be upheld as a matter of equity and should not be
subject to the doctrines of abandonment or forfeiture.

The intrafarm petition applicants allegé that their transfer
applications can be dealt with summarily without the nécessity of
a public administrative hearing for several reasons. First, as to
the protestant’s evidence, the applicants allege that up to this
peint in other transfer application hearings the protestant’'s
evidence as to non-use of the water rights was almost exclusively
two tables read into the record by the PLPT’s witnesses. Second,
the applicants believe the facts proving an intrafarm transfer can
be proven by the documentary evidence attached to their petitions.

The applicants agreed they would accept the protestant’s evidence
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as presented (without admitting its validity) and waive any cross-
examination of the protestant’s witnesses with respect to that
evidence. The applicants belie&e it makes little sense to hold
administrative hearings on these transfer applicatiohs consisting
of intrafarm transfers because the protestant’'s evidence 1is
documentary and can be ruled on without the additional expense of

holding an administrative hearing.
Pursuant to a telephone conference held on June 28, 1999, the

State Engineer‘'s hearing officer agreed that administrative
‘hearings did not appear to be necessary as far as the intrafarm
petitions were concerned, particularly since the applicant was
waiving any right to c¢ross-examine the protestant’s witnesses or
present rebuttal evidence to the protestant’s evidence. These
intrafarm transfer applications are ruled upon based on the
documentary evidence attached to the petitions and the evidence

filed by the protestant;
GENERAL FINDINGS OF FACT APPLICABLE TO ALL APPLICATIONS

UNDER CONSIDERATION IN THIS RULING
' I.
BURDEN OF PROOF
The Nevada Supreme Court has held that because the "law
disfavors a forfeiture the State bears the burden of proving by
clear and convincing evidence a statutory period of non-use. "
It is the policy of the Division of Water Resources, affirmed by

the Nevada Supreme Court’s decision in the Town of Eureka case,

that whenever a private person files a protest claim or a
petition alleging forfeiture or abandonment of a water right it
is the protestant’s or petitioner’s burden to produce the
evidence and prove said claims. The State Engineer finds that
the burden of producing evidence and proving the protest claims
of abandonment and forfeiture lies sguarely on the protestant

wn__of eks v, ffice o he State Engineer, 108 Nev. 163, 826 P.2d
948, 952 (1992).

kL)
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PLPT.

The State Engineer finds, that if he were to allege a decreed
water right was not perfected, the State would have the burden of
proving that lack of perfection. There is no reason to treat the
private petitioner or protestant any differently. The State
Engineer finds the protestant has the burden of proving lack of
perfection. It is not the applicant’s burden to prove perfection
of an adjudicated and decreed water right certified by the TCID to
be a wvalid water right available for transfer Jjust because a
protestant alleges a lack of perfection claim.

II.
MORE DEFINITIVE STATEMENT

Since it is impossible for the protestant to sustain all
three of its protest claims of lack of perfection, forfeiture and
abandonment as to each parcel, the State Engineer ordered the
protestant to pfdvidé the applicants by .May 21, 1996, a more
definitive statement in which the protestant was to identify
parcel by parcel whether it was ultimately pursuing a claim of
lack of perfection, forfeiture or abandonment as to each parcel,
and to provide its documentary evidence to support said claim(s).
In response, the applicants agreed to supply the protestant with
any evidence they had to refute the protestaﬁt’s claims.

The protestant argues it can allege alternative theories as
to means by which an applicant can lose their water rights and
repeatedly tried to amend it protest claims from those stated in
the more definitive statement during the administrative hearings.
The State Engineer did not allow the addition of protest claims
from those set forth in the more definitive statement on the
belief that it was unfair to the applicants to allow claims to be
added during the hearing process. These protest claims were first
part of the proceedings held in 1985, 1986, 1988, 1989 and 1991.
The protestant provided little evidence to support its claims of
lack of perfection, forfeiture and abandonment at the early
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administrative hearings and has had sufficient time since the
remand order in 1995 to garner any additional evidence to support
its contentions. The protestant was given another opportunity
more than 10 years after it first presented its cases to produce
the evidence or any additional evidence to support its claims.
The State Engineer finds it was reasonable to require the
protestant to refine its generalized/alternating theory claims and
to not allow amendment of those claims at the last minute.
III.
LANDS TO WHICH WATER RIGHTS ARE APPURTENANT

Water rights on particular parcels of land within the

Newlands Project are governed by underlying documents identified

? Certain applicants

as agreements, contracts and certificates.’
argue that the water right is appurtenant to the entire parcel of
land described in a contract."

Some of the "Agreements" submitted into evidence were grants
by private perscons of their pre-Project vested water rights to the
United States in exchange for Project water rights for lands then
presently under cultivation and irrigation.® Other "Agreements”

described obtaining a water right for the total irrigable area of

2 Alpine II, 878 F.2d at 1221. Agreements, contracts and certificates

relevant to particular applications will be identified in the section of this
ruling that deals with that application.

** It should be noted that the State Engineer in this ruling uses the term
"contract®” to generically describe the various different kinds of documents
that were introduced into evidence to demonstrate the dates water rights were
obtained for the variocus parcels of land. It should also be noted that there
have been different numbering systems utilized during the history of the
Newlands Project to account £or the water right contracts. Originally, the BOR
was able to keep track of these contracts by the owner’s name and later issued
serial numbers to the contract owner’'s Homestead Entries. The State Engineer
does not believe a serial number c¢an be used to relate any contract to the date

which the contract was obtained.

“ Exhibit No. 27, public administrative hearing before the State Engineer,

October 1996 through March 1987.
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the entire ownership susceptible of being served water.®

A "Certificate of Filing Water Right Application" provided
that the person had filed for a certain number of irrigable acres
and the supply furnished was limited to the amount of water
beneficially used on said irrigable land.®” 1In an "Application' For
Permanent Water Right - For all 1lands except entries under the
reclamation law" the applicant applied for a permanent water right
for the irrigation of and to be appurtenant to all of the
irrigable area now or hereafter developed within the tract of land
described. The description of the tract of land identified a
total number of acres of which certain portions were then classed

¢ In a "Water-right. Application - Homesteads

as irrigable.’
Under The Reclamation Act® and in a "Water-right Application For
Lands in Private Ownership And Lands Other Than Homesteads Under
The Reclamation Act" the applicant applied for a permanent water
right for the irrigation of and to be appurtenant to a certain
number of irrigable acres as shown on plats approved by the
Secretary of the Interior within the tract of land described. The
description o©of the 1land identified a total number of acres of
which certain portions were then classed as irrigable.®

Testimony provided at the 1985 hearings and the evidence
provided in the contracts indicate that just by reference to the
contracts a person camnot identify the location of either the
irrigable or non-irrigable acres within eny particular section of
land. Rather, other information available in the TCID engineering

“* Exhibit No. 44, public -administrative hearing before the State Engineer,

October ‘1996 through March 1997.

“ Exhibit No. 27, public administrative hearing before the State Engineer,

October 1996 through March 1997.

“ Exhibit No. 44, public administrative hearing before the State Engineer,

October 1986 through March 1997.
4 Exhibit Nos. 45 and 59, public administrative hearing before the State
Engineer, October 1996 through March 1997. .
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department would further locate those lands, i.e., the TCID water
right maps would generally reveal areas designated as not having
water rights.® Further evidence and testimony provides that there
were hand drawn colored maps prepared over the decades by the
Reclamation Service (now known as the U.S. Bureau of Reclamation)
and/or the TCID showing the location of the irrigable acreage
within the Project.® These maps were produced about 1913, 1925,
1960 and 1981 with colors on the maps indicating the various
kinds of water rights and water righted lands, e.g., green depicts
areas having vested water rights (areas in irrigation prior to the
inception of the Project in 1902).

2 recent opinion from the Supreme Court of Washington held in
the context of a water rights adjudication that an irrigation
district’'s water right is not appurtenant to irrigated acreage,
but rather the irrigable acreage.”’ The State Engineer finds that

* Exhibit No. 24, publiec administrative hearing before the State Engineer,
October 15-18, 1996, Transcript, p. 76, public administrative hearing before
the State Engineer, February 4, 1985. ’

Transcript, pp. 1797-1817, 1845-1847, public administrative hearing
before the State Engineer, March 4, 1897.

Transcript, pp. 1804-1806, public administrative hearing before the
State Engineer, March 4, 1997.

“ eThe colored water right maps were developed in the mid-1960’s utilizing

the Property and Structure Maps (P & S5 Maps) as base maps and compiling
information from BOR irrigable acreage maps, topographic maps, farm unit survey
maps, s0il reclassification maps, seeped and alkaline area maps, etc. Colors
were employed to illustrate the location of water right acreages within each %
% section. These Colored Water Right Maps have been continually updated as
ownership changes, water right transfers, new water right contracts, etc.
affected water right locations.” Exhibit No. 66, Repo on ilestone 2

Resolution of Differences Newlands Project Water Rights, Chilton Engineering,
Chartered, August 30, 1985, second p. 2 in exhibit. A % % section refers to a
40 acre subdivision of a complete section of land containing approximately 640
acres. A full section is divided into quarters (NW4%) and further divided into
quarter quarters {(SW4 NWH) .

* 1n Matte f the Determination of the Ri s t s f the
ace Wa he Yaki iver Drainage Basin: ta of Washingto Dept .
of Ec A, av t ., 1997 wi. 197268 {(Wash.). The Court further
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the water rights contracted for in the Project are not appurtenant
to the entire contract area of land described in any particular
contract.
Iv.
EQUITY

Testimony was presented that at different times during the
life of the Project transfers in places of use on the same farm
were processed by the U.S., but\that for the greater porticn of
time transfers were not allowed on either the same farm or to
different farms. In the early 1900‘'s, transfers were not
approved, but rather, people filed for new water rights.”
However, in 1947, the U.S. Department of Interior approved a
transfer on the same farm unit/contract area through the
application for a permanent water right process, but, in the mid-
1960's transfers were again prohibited.® Yet, farmers (with
apparent acquiescence by the United States) continued to utilize
and move water within a farm unit or contract area as farm
technology changed and they leveled fields and filled in sloughs.

After the Alpine Decree in 1980, and after the United States
Supreme Court’s 1983 decision in Nevada v. U.S.,” the Court for
the first time affirmed ownership of the water rights in the name
of the Project water right holders. Subsegquently, the users were
instructed by the United States to file these transfer

held that altheough an irrigation district’'s water right is legally'appurtenant
to the land on which the water is applied, the right can be shifted to any land
in the district on which the water can be beneficially used, on any irrigable
acreage.

Transcript, p. 1795, public administrative hearing before the State
Engineer, March 4, 1997. See also, Exhibit No. 49 (Exhibit 1 attached to
Exhibit No. 49), public administrative hearing before the State Engineer,
October 15-18, 1996.

%2 Transcript, pp. 1789-1795, public administrative hearing before the
State Engineer, March 4, 1997.

* Nevada v. U.S., 463 U.S.110, 77 L.Ed.2d 509, 103 S.Ct. 2906 (1983).
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applications to put water rights on those lands being irrigated
ﬁor which no water contracts had been issued. By following those

instructions there now exists the possibility of the users losing

their water rights. Judge Nocnan in a concurring opinion 1in
Alpine II™ stated that "[(t]raditional equitable principles govern

whether the strict reguirements of Nevada water law are to be
relaxed with regard to a present application." The Judge
indicated that on remand (to the Federal District Court) it may be
that a determination must be made whether each individual transfer
application can be upheld in equity.

Judge McKibben in his Order of September 3, 1998, relevant to
transfer applications from Group 3, recognized that in some
situations equity should act and held that intrafarm transfers of
water rights within the Newlands Project should be upheld as a
matter of equity, and the principles of forfeiture and abandonment
would not apply.” However, a transfer of a water right for value,
from one property owner to another, who does not have any
contractual right to Project waterxr, does not warrant the same
equitable considerations and the principles of forfeiturg and
abandonment will apply to those interfarm transfers.

V.
LOCATION OF LANDS COVERED BY WATER RIGHTS

A portion of the .controversy in this matter appears to
revolve around the PLPT's complaint that it cannct tell from the
water right agreements/contracts/certificates issued by the
Reclamation Service, the Bureau of Reclamation or the TCID the
specific location of the areas with water rights within an

54

Alpine II, 878 F.2d at 1229.

Given the Nevada Supreme Court’'s holding that abandonment requires a
union of acts and intent and is a question of fact to be determined from all
the surrounding circumstances Revert v. Ravy, 95 Nev. 782, 786 (1979%), any
reasonable person could not find an "intent to abandon" or loss by non-use from
simply eliminating irrigation from one part of a farm in favor of irrigation on
ancther parcel in the same farm.
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identified section of land. Testimony was provided in the 1984-
1985 hearings that the water righted area of an existing place of
use can be found on the water rights maps found in the TCID
offices, and that the State® and the Bureau of Reclamation also
have copies of those maps.” It was indicated that those maps were
prepared by starting with the original contracts on a particular
piece of property and then the o0ld land classifications and soil
classifications were reviewed, since a person could only apply for
water rights on irrigable land. Further; testimony indicated that
the Bureau of Reclamation was planning to hire an independent
contracting firm to confirm the TCID's water right records and
maps . >

During the 1980's, three independent engineering companlies

were hired by the United States to investigate the water rights on

the Newlands Procject. Years of work and substantial financial

resources went into those cumulative reviews of the records of the
TCID and the Bureau of Reclamation. )

A TFebruary 1980  report, known as the “Criddle Report”,
prepared by Clyde-Criddle-Woodward, Inc. for the Bureau of Indian
affairs was intended to be a determination of the water righted
acreage on the Newlands Project using aerial photos and various
water right documents made available by the TCID.” In September
1984, Intermountain Professional Services, Inc. entered.linto a

> The State Engineer assumes the witness was referring to the State

Engineer’s office. .

*’ Exhibit No. 24, public administrative hearing before the State Engineer,

October 15-18, 1996. Transcript, p. 314, public administrative hearing before
the State Engineer, November 28, 1984.

* £xhibit No. 24, public-admihistrative hearing before the State Engineer,

October 15-18, 1996. Transcript, pp. 314-318, public administrative hearing
before the State Engineexr, November 28, 19584.

*  scridd Report" Review, prepared by Intermountain Professional

Services, Inc., dated January 31, 1985, p. 2, official records in the office of
the State Engineer.
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contract with the Bureau of Reclamation £for a review of the
Criddle Report.” The review was to include the production of a
set of accurate maps on mylar showing the locations and amount of
water righted land as identified in the Criddle Report."
Intermountain was to analyze the source documents (copies of the
contracts and certificates and the Property and Structure Maps) as
provided to Mr. Criddle by the TCID, and was to then derive an
independent number of water righted acres from the contracts and
certificates, and from the Property and Structure Maps.®

During the course of its analysis, Intermountain reviewed
1,721 water right contracts and applications covering 2,584 1land
divisions. Since Intermountain’s analysis was limited to the
documents Mr. Criddle used in his report, Intermountain did not
reach definitive conclusions about the actual water righted acres
in the Newlands Project.® Intermountain concluded its review by
proposing suggestions for further research, including further
research for all water right contracts and applications and
updating maps.*®

By letter dated October 31, 1984, the United States
Department of Interior, Bureau of Reclamation, wrote to then State
Engineer Peter G. Morros and requested that he review the water
rights maps of the TCID and advise whether they accurately and
correctly depicted the status under Nevada law of water rights on
the Newlands Project.® However, subsequently, in recognition of
the difficulty of responding to that reguest, the Bureau of

0

Id. at 3
61 .
ikid.
* Ibid.
& "Criddle Report" Review at 21.

64

"Criddle Report®™ Review at 25-30.

Official records in the office of the State Engineer.
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Reclamation contracted with Chilton Engineering, . Chartered
(“Chilton") to perform a water rights investigation.®

On August 22, 1984, Chilton entered into a contract with the
United States Bureau of Reclamation to study the water rights on
the Newlands Project. The original scope of the work included a
complete review and compilation of ali water righted acreages,
ownerships, and locations within the Newlands Project.” in
Milestone 1, Chilton was to tabulate by % % sections the water
righted acreage according to the TCID colored water right maps®™
and the Intermountain Study, and to tabulate by % % sections the
discrepancies between the sources, and to prepare an estimate of
costs to investigate and analyze all discrepancies.

In May 1985, the Bureau of Reclamation directed Chilton to
proceed with Milestone 2 to investigate all discrepancies found by

Milestone 1 to the point where the differences between the TCID

colored water right maps and the Intermountain Study source

document column were resolved or no resolution was found.” In
Milestone 2, Chilton resolved all but 110.4 acres of the
discrepancies. Chilton found through its research that the
records on file at the TCID office in Fallon together with the
Bureau of Reclamation ledgers covering the period from 1903 to
1928 were complete and comprehensive enough to document the .

reasons for all but a fraction of the discrepancies.”

Letter from Douglas ©Olson, Project Manager to Peter G. Morros, State
Engineer, dated December 31, 1986, official records in the office of the State
Engineer.

7 Re iles 2 esoluti of Difference & n ject te
Rights, Chilton Engineering, Chartered, 2August 30, 1985, second p. 1 1in
exhibit. Exhibit No. 66, public administrative hearing before the State

Engineer, November 12-15, 1996,
¥ 1d4. at 1-2.
69 .
Report on Milestope 2 at 3.
70 Report _on Milestone 2 at 5.
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Chilton also reached the conclusion that the TCID colored
water right maps are the best evidence of the documented location
of water rights within the Newlands Project.’ Milestone 4 would
have produced a map showing the physical location of water rights
within the % % sections” according to the records available at the
TCID. However, it was Chilton's conclusion that a great deal of
;ime and effort went into the preparation of the maps and that the
TCID colored water right maps substantially conform to the
original areas documented to have water rights.”

Based on Chilton's work, the United States Bureau of
Reclamation concluded that the TCID water right records ére the
most accurate available, and should be used to determine water
righted acreage on the Newlands Project, and the United States
Bureau of Reclamation agreed with Chilton that further
investigations were not warranted.’

The 1988 Operating Criteria and Procedures ("QOCAP') for the
Project provides that the TCID maps dated August 1981 through
January 1983 should be used as the basis for determining 1lands
with valid water rights eligible for transfer. The State Engineer
finds there is nec valid reason for using any other maps as to the
location of the irrigable lands within a water righted parcel.
The maps that were accepted in the QCAP are those, which are used
by the State Engineer in his review of the transfer applications
ana are cumilative work prepared from the records of the TCID,

which were found to be substantially accurate.

™ Report on Milestone 2 atc 6.

"z Historically, the location of water rights within the Newlands Project
had been defined by the irrigable areas inside ownership parcels or farm units.

Report on Milestone 2 at 28.
" Report on Milestone 2 at 28-29.

" Letter from Douglas Olson, Project Manager, to Peter G. Morros, State

Engineer, dated December 31, 1986, cofficial records of the office of the State
Engineer.
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The State Engineer finds that the TCID maps are the best
evidence that exists as to the location of water righted lands
within the Project and at some point the parties must accept the
evidence as it stands. The evidence 1s not of the quality one
would hope, but to the State Engineer’s knowledge it is the best
" evidence that exists. The Newlands Reclamation Project was the
first reclamation project in the United States and ﬁhé
sophisticated mapping technicues of today'did not exist.

vVI.
LAND USE DESCRIPTIONS

another issue as to the location of and descriptions of land
use on land covered by water right contracts arises in the context
of the aerial photography used by the protestant’s witnesses for
making land use determinations on the existing places of use from
1948 through the date of filing of the applications. = The
protestant’s witnesses reviewed aerial photographs of the Project
for the years 1948, 1962, 1972, 1973, 1874, 1975, 1977, 1980,
1984, 1985, 1986, 1987 and 1988 (no photographs from 1948 through
1985 were introduced into evidence) at various scales as

summarized below:

1948 March - black and white, approximate scale 1" = 400’
1962 Sept. - black and white, approximate scale 1:20,000
1972 June - color infrared, approximate scale 1:34,000
1973 August - color infrared, approximate scale 1:12,000
1974 May, June - color infrared, approximate scale 1:12,000
1975 May - color infrared, approximate scale 1:12,000
1977 Sept., Oct. - black and white, approximate scale 1" = 400°
1980 - color infrared, approximate scale 1:58,000
- enlarged to 1" = 600°
1984 June - color infrared, approximate scale 1:24,0007

Except for the 1948 and 1977 photographs, which utilized a much
better scale, use of only these aerial photographs by witnesses to
make land use determinations, particularly with respect to some of

”* Exhibit No. 15, public administrative hearing before the State Engineer,

October 15-18, 15%6.
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the very small parcels of land (e.g. 0.1 of an acre) was often a
guess as to what was actually taking place on the ground. The
first problem was that in many instances there was no clear
determination as to where the legal description of -the existing
place of use on the transfer application map actually fell on the
aerial photographs.

For example, the_ protestant’'s witnesses who used the
photographs to make land use determinations could not always
definitively pinpoint where the section line fell. They could not
determine whether it was located on the north side of a highway.
in the middle of a highway, along a fence line or the shoulder of
the road. Such distinctions in attempting to make land use
determinations for some parcels of land as small as 0.1 of an acre
are critical.

Furthermore, just attempting to accurately locate a parcel of
land as small as some of those at issue here on aerial photographs
of the scale of some of those used by the protestant’s witnesses
pointed out the difficulty of using those photographs to make land
use determinations as critical as those being made in these cases.
For example, assume an aerial photograph of a scale of 1:20,000,
which means that 1 foot on the photograph ecuals 20,000 feet (or
approximately 3.78 miles) on the ground, or 1 inch on the
photograph equals 20,000 inches on the ground. Alsc assume that
the parcel of land you are looking for is 0.15 acres square.
Taking that 0.15 acres and multiplying it by the 43,560 ft® found
in an acre equals 6,534 ft® or 80.83 feet on a single side of the
0.15 acre parcel. Measuring the 80.83 feet on an aerial
photograph of the scale of 1:20,000 means we are looking to
specifically locate a piece of land that is 0.00404 of a foot or
0.05 inches long on the photograph. This means we are looking for
a parcel of land the size of a dot made from the lead of a
mechanical pencil. If that small of a parcel could actually be
exactly located, attempting to make a determination of the land
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use on that parcel from the aerial photograph is extremely
difficult, if not impossible. The State Engineer finds that in
many instances using mostly unrectified aerial photographs like
those used here has far too great a margin of error to allow the
use of those photographs for land use determinations on parcels of
land as small as many of those in these cases.

The State Engineer finds, in light of the fact that there is
a significant margin of error in the aerial photographs, that the
exact 1ocation of the existing place o©f use under any transfer
application on an aerial photograph was not sufficiently
demonstrated to the satisfaction of the State Engineer to be
accurate, and that the scale of many of the photographs is far too
small for making land wuse determinations as critical as those
being made here, the protestant’s evidence as to land use
descriptions from those aerial photographs will be given weight
which recognizes the peossibility of a fairly significant margin of
erxor. Therefore, the State Engineer finds that the greatest
welght as to land use determinations will be given to those
descriptions provided by the applicants at the original
administrative hearings.

VII.
CONTRACT DATES

At the first administrative hearings regarding these transfer
applications, the TCID introduced what it believed to be documents
which contained all the original contracts and agreements for all
the existing places of use under these transfer applications.” A
review of the exhibit containing the contracts from the first
- round of administrative hearings during the 1996-2000 hearings

revealed that the contract document exhibits did not in fact

™ Exhibit No. 24, public administrative hearing before the State Engineer,

Octcber 15-18, 19%6. Transcript, p. 80, public administrative hearing before
the State Engineer, June 24, 1985. See also, transcripts, public
administrative hearings before the State Engineer, January 16, 1986, February
21, 1986, January 28, 1988, February 16 and 23, 1989 and April 9, 199i.
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contain contracts covering every single parcel of land under the
transfer applications.

' During the 1996-2000 hearings, evidence was introduced by the
United States and by applicants of other c¢ontracts with different
contract dates coverihg some of the same parcels of land as
described by contracts found in the exhibits filed at the original
administrative hearings.

The State Engineer finds that if the original contract
document filed at the original administrative hearing contains a
contract for the relevant parcel of land he will use that contract
as the best evidence as to the date of an underlying contract
unless evidence convinces him to use another contract date. If no
copy ©f an underlying water right contract is provided, the State
Engineer finds that the serial number provided for in the
application, its supporting map, or the TCID certification will
indicate the TCID contract file, but nothing will be in the
evidentiary record to indicate the contract date or for the State
Engineer to rule on the protest issues.

VIIX.
-PILLING IN AND LEVELING WITHIN SAME FARM UNIT

During the adminiétrative hearings, testimony and evidence
indicated that in some cases the proposed places of use inéluded
swales that were filled in or sand dunes that were leveled. The
existing places of use from which water is being transferred
includes highways, roads, drains and farmsteads. During the 1996-
2000 hearings, the PLPT used a series of aerial photographs and
satellite images to illustrate the nature of the land use at the
existing places of use for each parcel of land involved in each
transfer application.. The PLPT foéused all of its testimony and
evidence on the existing place of use and provided nothing as to
the proposed place of use. However, 1t was clear to the State

Engineer upon review of the images’ that in some cases the.

7 a1l parties viewed the aerial photographs and satellite images while the
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proposed places of use were being irrigated at the time the aerial
photographs were taken.

The State Engineer finds that if the lands being stripped of
water rights were simultaneously replaced by irrigated lands where
swales were filled in or sand dunes were leveled within the
irrigable area of the same farm unit or contract area then neither
forfeiture nor abandonment applies.

IX.
PERFECTION OF PRE~-STATUTORY VESTED WATER RIGHTS

“Irrigation development had been proceeding for decades in
Nevada before the legislature provided any method by which an
appropriative right could be acquired. The greater portion of the
water rights in the State had been acquired prior to that time
and such rights were uniformly recognized by the courts as- vested
rights.*” "Such nonstatutory appropriations were made by actually
diverting the water from the source of supply, with intent to
apply the water to a beneficial use, followed by application to
such beneficial use within a reasonable time."” ‘

"Prior to the approval of the Newlands Project, approximately
30,000 acres of land had been irrigated for many years from the

n 80

Carson River. "In the early stages of the Newlands Project the
United States acguired by contract the vested water rights to

29,884 acres of land with priority dates ranging from 1865 to

PLPT's witnesses explained how they oriented themselves from the transfer
application map to the aerial photographs and interpreted the nature and
culture of the particular parcel. However, the PLPT did not offer most of the
photographs into evidence.

78

W.A. Hutchins, THE NEVADA LAW OF WATER RIGHTS 12 (1955), citing to
Qrmshy County v. Kearney, 37 Nev. 314, 352, 142 Pac. 803 (1914).

Ibid.
* Re t on Milestone 2 solution Differenc Newlands Proiject ter
Rights, Chilton Engineering, Chartered, August 30, 1985, p. 38. Exhibit No.

66, public administrative hearing before the State Engineer, November 12-15,
1996.
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1902. " These rights were conveyed by private landowners to the
United States in exchange for the government’s promise to deliver
a full season supply from Project water to these farms.”

The Alpine Decree, in a tabulation of vested rights acquired

by contract, identifies 30,482 ‘'former irrigated" acres with
priority dates ranging from 1865 to 1902.% Testimony was provided
that at the time the Project was turned over to the TCID in 1926
for operation and maintenance there were 20,145 aéres of wvested
water rights on land within the Project and those lands had been
put to use and irrigated back in the 1800's.* Based on the fact
that the Alpine Decree identifies and tabulates vested water right
acreage as "former irrigated acreage", the State Engineer finds
that challenges to léck of perfection of said vested water rights
;ould have and should have been raised in the decree courts. Many
of the PLPT’'s protest claims of lack of perfection as to pre-
Project vested water rights were dropped during the pendency of
these proceedings, and if they were not dropped, the State
Engineer finds that those pre-statutory vested water rights
exchanged for Project water rights were perfected as a matter of
fact and law pursuant to the Orr Ditch and Alginé decrees.

:34

Alpine, 503 F.Supp. at 881.

82

Ibid.

¥ Alpine Decree at 151-152.

Be Exhibit No. 24, public administrative hearing before the State Engineer,

October 15-18, 1996. TCID actually took over operation of the Project in 1927,
but pursuant to a contract dated December 18, 1926. Transcript, p. 368, public
administrative hearing before the State Engineer, November 28, 1984.

¥ Exhibit No. 24, public administrative hearing before the State Engineer,
Octocber 15-18, 1996. Transcript, p. 69, public administrative hearing before
the State Engineer, February 4, 1985,
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X.
CANALS, DRAINS, DITCHES, ROADS, ETC.

Testimony was provided that according to the Reclamation’
Service’'s fegulations irrigable acreagé within a contract area was
determined by taking the total acreage and reducing this total
acreage by the areas taken up by railroads, canals, laterals,
drains, waste ditches, rights-of-way, along with reductions for
various reasons, such as steepness of the land, type of soil, seep
or waterlogged areas or lands which were too high in elevation to
be served water from the existing Project facilities.® For
example, evidence indicated that an oversight was made and no
deduction taken in accordance with the uniform practice from the
defined irrigable acreage for the right of way for the G-line
canal when the plats showing the irrigable area were approved on a
particular farm unit.® The G-line canal should have been excluded
from the defined irrigable acreage of the farm unit which confirms
that the practice was to exclude those areas.

The State Engineer finds that if all or a portion of the
existing place of use is covered by a railroad, road, canal,
drain, lateral, waste ditch, house, other structure or right-of-
way and the TCID by its certification indicates that area is
within the irrigable area of the parcel, the irrigable area must
include the area covered by the structure. Since the Reclamation
Service regulations excluded such structures from the irrigable
area, the structure must not have existed at the time of the
contract. If the colored water right maps include the area now
encompassing the lands taken up by said canal, drain, etc. those
structures must have come into existence after the date of the

Transcript, pp. 69-70, public administrative hearing before the State
Engineer, February 4, 19285. See TCID Exhibit Y in Veol. II, previous Record on
Review filed with the Court in November 1585.
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Exhibit No. 203, public administrative hearing before the State
Engineer, March 4, 1997.
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contract. The State Engineer further finds that if an on-farm
supply ditch is within the irrigable area of an existing place of
use then water was beneficially used on the parcel of land covered
by the on-farm supply ditch. These supply ditches, which used to
be and some still are dirt-lined, within a farm were not excluded
from the irrigable area under the Reclamation Service regulatiomns
and it is the State Engineer’s understanding that the Bureau of

Reclamation required these areas to be water righted.

GENERAL, CONCLUSTIONS OF LAW APPLICABLE TO ALL APPLICATIONS
UNDER CONSTDERATION IN THIS RULING
| I.
PERFECTION AS A MATTER OF LAW OF THE SPECIFIC QUANTITY
OF WATER DECREED FOR THE NEWLANDS PROJECT

IN THE ORR DITCH DECREE
An argument was raised in the pre-hearing briefs that the

issuance of the 0Orr Ditch Decree 1is as a matter of law a

determination that the water rights o©of the Project have bheen
perfected; thus, any challenges to the lack of perfection of said
rights are barred by the doctrine of res judicata. In most
instances, a decree is a determination of perfection as a matter
of fact and as a matter of law. However, the history of the QOrx
Ditch Decree, as refined by the Ninth Circuit Court of 2Appeals’
decisions in these transfer cases, and the United States Supreme
Court decision in Nevada v. U.S., has injected great uncertainty
as to what was actually accomplished by the QOrr Ditch Degree.
While the QOrr Ditch ﬁecree itself appears to have determined that
the water right was perfected as a matter of law, later court
decisions have brought that determination into questiomn.

The Special Master in the Orr Ditch Court treated the United
States’ water right for the Project as a type of implied federal
reserved water right when he indicated that the withdrawal of

lands for reclamation carried with it by implication the
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reservation of unappropriated water required for irrigation.® As
such, perfection was not. an issue. When the United States
w;thdraws iand from the public domain and reserves it for a
federal purpose it impliedly reserved unappropriated water to the
extent necessary to accomplish the reservation and the water right
vests on the date of the reservation.®

The Special Master noted that the United States was not
constrained by the doctrine of due'diligence in placing the wéter
to beneficial use, but also noted that the Government proceeded
with due diligence to construct the Derby Dam, Truckee Canal and

Lahontan Reservoir, and that if the enterprise had been a private

-one, the right to the water diverted for storage and irrigation

would have been complete,” i.e., the water right was perfected.
Under these conditions, the State Engineer would find that the
water right for the entire Project was perfected as a matter of
law pursuant to the decree even though the decree only established
an agreed upon maximum aggregate amount of water to which the
United States (now Project farmers) was entitled for the
development of the Project.” ‘

But then, the Ninth Circuit Court of Appeals in the Alpine
III decision proclaimed there are two sets of water rights on the
Project, a concept with which the State Engineer and the Federal
District Court strongly disagree. One set, the amalgamation of
water rights obtained by the United States for the entire Project
and, the other set, those rights appurtenant to the particular

5 Talbot, G.F., U.S8. v. Orr Water Ditch Co., The 7Truckee River Case,

Special Master’'s General Explanatory Report, p. 44 (1925).

® U.§. v. Jesse, 744 P.2d 491 (Col. 1987).

’° Talbot, G.F., U.S. v. Orr Water Ditch Co., The Truckee River C(Case,
Special Master’'s General Explanatory Report, pp. 33, 45 (1825).

* Alpine IT, 878 F.2d at 1224.
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tracts of land.”™ This decision of the Ninth Circuit Court of
2ppeals is internally inconsistent and illogical as the decision
also indicates there is no appropriation of water until water is
actually put to beneficial use, but fails to consider how the
United States could have perfected water rights undér Nevada law
absent the United States itself having a place to put that water
to beneficial use. All water rights associated with the Project
had to either bhe established under Nevada law or they are the
implied reserved water rights noted by the Special Master.”
However, even though the Special Master treated the United States’
water right for the ‘Project as a federal reserved right, the
Reclamation Act itself provides that water for reclamation
projects is appropriated pursuant to state law.

In Prosole v. Steamboat Canal Co.,”* the Nevada Supreme Court
considered the issue of who was the appropriator and owner of the
water as between a diverter and a conveyor of the water and the
owner of the reclaimed lands upon which the water was applied to
beneficial use. The Court held that no water right was created by
the mere diversion of water from- -a public watercourse. An
‘appropriation was only accomplished by the act of diversion
coupled with the act of application to a beneficial use.” It
necessarily follows from the principle established by Proscle that
no water right was created by the mere diversion and storage of
water by the United States and that under Nevada law the
appropriation was not accomplished. until the water was put to
beneficial use. Since the United States Supreme Court in Nevada

v. 1.8, has now said that the water rights belong tc the farmers

® Alpine III, 983 F.2d at 1495.

California v. U.8., 438 U.S. 645, 665 (1578).
** prosole v. Steamboat Capal Co., 37 Nev. 154 (1914).

Id. at 159-60.
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and not the United States, nearly 40 vyears after the fact the
Court changed the rules of the game and perfection was made an
issue.

Under the 1944 Qrr Ditch Decree, the United States was
granted the right to divert up to 1,500 cubic feet per second
{cfs) of water from -the Truckee River at Derby Damn. However,
physical canal constraints limit diversions to a capacity of
approximately 900 cfé ahd the maximum amount of water ever
diverted since the installation of the present gage is 967 cfs.™
The Qrr Ditch Degree determined a right of diversion for a
gquantity to be fully perfected in the future, but did not
determine perfection of the entire decreed quantity'as a matter of
fact, except as to those pre-statutory vested water rights
exchanged for Project rights as previously discussed. As a matter
of fact, the entire 1,500 cfs quantity of water was not perfected
as the entire quantity has never been placed to beneficial use or
divefted from the Truckee River.

In conducting a water rights adjudication, the trial court
generally determines several elements when confirming existing
rights, two of which are: (1) the amount of water that has been
put to beneficial use, and (2) the priority of water rights
relative to each other.” However, if a right being determined
pursuant to an adjudication was a right still in the diligence
phase of development, as reflected in NRS § 533.115, the
claimant's proof of claim must show the date when the water was
first used for irrigation, the amount of land reclaimed the first
year, the amount reclaimed in subsequent years, and the area and
location of the lands which are intended to be irrigated.

¢ Water Resources Data for Nevada, published by the U.S. Geological Survéy
for gaging station #10351300.

" 1n the Marter of the Determination of the Rights to the Use of the

urfa ters of the Yakima River Drainage Basin: tate of Washinagton, bDept.

of Ecologqy v. Acquavella, et al., 1997 WL 197268 (wWash.).
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From the historical records it appears that the 1,500 cfs
water right from the Truckee River for the Project was a quantity
set aside for the Project to be fully developed in the future.
The Ninth Circuit Court of Appeals has already rejected the State
Engineer’s determination that water rights within the Project had
vested in the United States upon the creation of the Project in
1902 prior to the passage of Nevada's forfeiture statute, and
concluded that the water rights in the Project did not wvest in the
year 1902.% Rather, the Court held as a matter of Nevada law "the
rights could become vested in the individual landowners only upon
i.e., that

becoming appurtenant to a particular tract of land,"”

the right vests only upoﬁ beneficial use of the water on the land.
Therefore, the State Engineer concludes that the water rights for
the Project were not perfected as a matter of law in the Orr Ditch
Decree.
IT.
PERFECTION AS MATTER OF LAW UPON OBTAINING A CONTRACT

Another argument presented was that the water rights were
perfected once a person obtained a contract. Testimony was
provided that the last new water right contract in the Project was
approved by the United States in the 1960's. Prior to that, if
someone sought a new water right, the Bureau of Reclamation
instructed them to develop the land, put it into production, then
the Bureau of Reclamation determined irrigability and productivity
constituting Bureau approval of the irrigation of the water
righted land.* Based on the Bureau of Reclamation regulations,

* Alpipe IIY, at 1495-96.

* 1d4. at 1496.

1909

Transcript Vol. III, pp. 458-459, public administrative hearing before
the State Engineer, November 28, 1984. Transcript, pp. 133-135, public
administrative hearing before the State Engineer, April 9, 1991. Transcript,
p. 1857, public administrative hearing before the State Engineer, March 4,

1997.
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which the State Engineer must assume the Bureau followed while it
operated the Project through 1926, the Bureau required that in
order to obtain a water right a person was to pérfect the water
right before the Bureau determined irrigability and productivity.
Therefore, the State Engineer concludes the evidence supports the
conclusion that for lands that have a water right contraét dated
pre-1927 at some point in time prior to the date of the contract
the water right was perfected.
| III.
PLPT’S MOTION FOR RECONSIDERATION OF A PORTION OF
INTERIM RULING NO. 4411

In the pre—hearing legal briefs, the State Engineer was

presented with the argument that after the Ninth Circuit Court of

101

Appeals’ decision in Alpine TIT {that the State Engineer hay not
grant an application to transfer a water right that has not been
put to beneficial wuse) the Nevada Legislature re-affirmed that
Nevada law does allow for the transfer of a water right before
perfection on the transferor (existing) place of use, indicating
that the Ninth Circuit was mistaken in its interpretation of
Nevada law.'” After the Court's decision in Alpine II, the Nevada
Legislature added NRS § 533.324 to clarify that as used in NRS §
533.325'” rwater already appropriated" includes water for whose

2

appropriation the State Engineer has issued a permit but which has
not been applied to the intended beneficial use before an
application to change the point of diversion, place or manner of

! alpine II, 878 F.2d at 1226.

' There is nothing in the Reclamation Law or the Alpipe Decree on this
issue, except that the Reclamation Law provides that water is appropriated
pursuant to state law.

' NRS § 533.325 provides that any persen who wishes to change the point

of diversion, place or manner of use of water already appropriated, shall,
before performing any work in connection with such change, apply to the State
Engineer for a permit to do so,
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use is made. In other words, an unperfected water right can be
changed under Nevada law.

The State Engineer in Interim Ruling No. 4411 concluded that
he could not ignore the fact that the Nevada Legislature clarified
Nevada law post-Alpine II, and concluded that Nevada law does
allow for the transfer of a water right prior to perfection of
said right. In response to that portion of Interim Ruling No.
4411, the PLPT filed a motion for reconsideration.

The protestant PLPT argues that the State Engineer’'s
conclusion that NRS § 533.324 applies to transfers of Newlands
Project water rights is contrary to the language of NRS § 533.324
and contrary to its legislative history, that on its face the
statute only applies to "permitted" water rights and Newlands
Project water rights are not permitted water rights. The PLPT
argues that as the statute is clear on its face, the plain meaning
controls, and it is inappropriate to loock beyond the statute to
its legislative history.

'On its face, - the statute indicates that ‘"water. already
appropriated" includes a permit. If the statute were only
applicable to permitted water rights the legislature would not
have used the term "includes" to indicate a permit among other
types of rights. Use of the word "includes" indicates that the
purpose was to show that unperfected permitted rights which have
not been applied to the intended beneficial use are also included
among other types of water rights which are available to be
changed.

If the statute is not c¢lear on its face, the Revisor's Note
to NRS § 533.324 indicates that the legislature declared that it
had examined the past and present practice of the State Engineer
with respect to the approval or denial of applications to change
the point of diversion, manner of use or place of use of water and
found that those applications have been approved or denied in the

same manner as applications involving water applied to the
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intended beneficial use before the application for chanée had been
made. The legislature declared that . its intent by the act was to
clarify the operation of the statute thereby promoting stability
and consistehcy in the administration of Nevada water law.

The State Engineer testified during the legislative hearings
that it was his belief that the law would not apply to other than
permitted water rights, as certificated rights, decreed rights and
claims of pre-statutory water rights were already presumed to have
gone to beneficial use and could be changed under the current

4

definition of "water already appropriated”.”™ The State Engineer
submitted a briefing paper during the 1legislative process
indicating that he has interpreted "water already appropriated" to-
mean all water rights, including permits.’™ The. State Engineer
specifically addressed the Alpine II decision and the transfer
applications filed within the TCID. The PLPT’'s legal counsel
testified that if the law were enacted it would clearly reverse
the decision that "water already appropriated" means water that

o8 Yet, the law was

had already been put to beneficial use.’
enacted.

The Nevada legislature specifically addressed, and in its
addition of NRS § 533.324, clarified the court's decision in
Alpine II as to Nevada law. The State Engineer's Interim Ruling
No. 4411 merely stated that the Alpine II Court was mistaken as to
Nevada law. This, however, does not provide that all unperfected
pre-statutory water rights can be the subject of a change
application. There is still another step in the analysis, which
incorporates the concepts of due diligence and relation back in

the perfection of a pre-statutory water right.

104 Assembly Committee on Government Affairs, March 24, 1993.

108 Briefing paper submitted by R. Michael Turnipseed, P.E., State Engineer

to the 1993 Nevada State Legislature, dated March 16, 1993.

106 Assembly Committee on Government Affairs, March 24, 1993.
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In any analysis of a change in place of use of a pre-
statutory (pre-1S805) surface water right the issue does arise of
whether or not the right has been perfected. As to water rights
decreed by a court in an adjudication, the State Engineer
generally presumes that right has been perfécted. However, in
this case the protestant raised the issue that all of these rights
(which were contracted for out of the United States’ decreed
right} may not have been perfected. In cases where the protestant
can prove the water right was not perfected, the concepts of good
faith, due diligence and relation back will be considered.

The doctrine of reiation back and its related concept of due
diligence are common law doctrines applicable to pre-statutory
water rights in Nevada. The doctrine of relation back provides

that:
(wlhen any work is necessary to be done to complete the
appropriation, the law gives the claimant a reasconable
time within which to do it, and although the
appropriation is not deemed complete until the actual
diversion or use of the water, still if such work Dbe
prosecuted with reasonable diligence, the right relates
to the time when the first step was taken to secure it.
I1f, however, the work be not prosecuted with
reasonable diligence, the right -does not so relate...'”

Diligence is defined to be the ‘steady application to
business of any kind, constant effort to accomplish any

undertaking.’ The law does not require any unusual or
extraordinary efforts, but only that which is wusual,
ordinary, and reasonable. The diligence required in

cases of this kind is that constancy or steadiness of
purpose or labor which is usual with men engaged in
like enterprises, and who desire a speedy
accomplishment of their designs. Such assiduity in the
prosecution of the enterprise as will manifest to the
world a bona fide intention to complete it within a
reasonable time.™

*" Ophir Silver Mining Co. v, Carpenter, 4 Nev. 524, 543-544 (1869):

108

Id. at 546.
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As reflected in the Nevada statutes, when a project or integrated
system 1is comprised of several features, work on one feature of
the project or system may be considered in finding that reasonable
diligence has been shown in the development of water rights for

o If these waters

all features of the entire project or system.'
had been appropriated under the Nevada statutory scheme for
appropriating water, NRS § 533.380(1)(a) requires that the
construction of the work must be completed within five years after
the date of approval of the permit, and NRS § 533.380(1) (b)
requires that the application of the water to its intended
beneficial use must be made within ten years after the date of
approval of the permit. The statute provides that for good cause
shown the State Engineer may extend the time in which the
construction work must be completed or the water applied to its
intended beneficial use.™

The State Engineer concludes that the Alpine II Court
misinterpreted Nevada law when it stated that all water rights in
Nevada must be perfected prior to transfer; however, the State
Engineer further concludes that all unperfected water rights are
not available to be transferred. If the protestant proves a water
right was not perfected prior to the filing of one of the transfer
applications, the issue becomes whether that particular water
right is still within the diligence phase of development. If it
is within the diligence phase, the unperfected water right can be
moved. If it is not within the diligence phase, the unperfected
water right is not available for transfer as it does not comport

with the common law concepts of due diligence and relation back.

' NRS § 533.395(5) (work on a portion of the project may be considered

diligence as to the whole project). Application for Water Rights, 731 P.2d 665
{Colo. 1987) (court cencluded that work was being pursued with reasonable

diligence from project's inception in 1952 through current state of the then
still unfinished project, a period of 35 years).

" NRS § 533.380(3); NRS § 533.390(2); NRS § 533.395(1}.
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The State Engineer further finds this is an area where equity

perhaps shoﬁld act. Everyone had operated for years under the

belief} as set forth by the Special Master, that the concept of
due diligence was not applicable to the "United States’® water
right for the Project. If there was no recuirement of diligence
placed on the United States, no farmer even had an inkling that he

or she would be subject to a due diligence requirement.
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SPECIFIC APPLICATIONS UNDER CONSIDERATION

IN THESE REMAND HEARINGS
APPLICATION 49395
GENERAT
I.
Application 49395 was filed on September 17, 1985, by James

111

E. and Delcores K. Martin to change the place o0f use of 12.95%5
acre-feet annually, a portion of the decreed waters of the Truckee
and Carson Rivers previously appropriated under the Serial Number
255-1, Claim No. 3 Orr Ditch Decree, and Alpine Decree.'” The

proposed point of diversion 1is described as being located at

Lahontan Dam. The existing place of use is described as:
Parcel 1 - 3.70 acres NE% NW%, Sec. 13, T.18N., R.2%9E., M.D.B.&M.
The proposed place of use is described as 3.70 acres in the NE%
Nw% of Section 13, T.18N., R.29E., M.D.B.& M.
II.

Application 49395 was protested by the PLPT on the grounds
described in the General Introduction I of this ruling,'” and more
specifically on the grounds as follows:'™
Parcel 1 - Partial lack of perfection, forfeiture, abandonment.

FINDINGS OF FACT
I.
_ CONTRACT DATES 49395
Exhibit UU from the 1987 administrative hearing contains a

contract covering the existing place of use under Application

1 A recquest for conveyvance of BApplication 49395 has been filed by

Churchill County

! pxhibit No. 1430, public administrative hearing before the State

Engineer, April 13, 2000.

¥ Exhibit No. 1431, public administrative hearing before the State

Engineer, April 13, 2000.

" Exhibit No. 400, public administrative hearing before the State

Engineer, September 22, 1997.
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49395 '

Parcel 1 - Exhibit UU contains a "Water-right Application® under
the name of John Huttman dated March 20, 1918, covering the
existing place of use. The State Engineer finds the contract date
is March 20, 1918.

II.
PERFECTION
Parcel 1 - The contract date is March 20, 1918. The PLPT provided -
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)

15

of Use"™ which indicates from aerial photographs that in 1948 the
land use on this parcel was described as a canal, road, drain
ditch, bare land and portion irrigated. The protestant did not
provide any evidence other than a 1948 photograph as its evidence
that a water right was not perfected on this parcel between 1918
and 1948. The State Engineer finds that a 1948 photograph is not
sufficient evidence to prove that a water right was never
perfected on this parcel between 1918 and 1948, therefore, the
protestant did not prove its claim of partial lack of perfection
on this parcel. The State Engineer specifically adopts and
incorporates General Conclusion of Law II, which held that for
lands which have a water right contract dated pre-1927 at some
point in time prior to the date of the contract the water right
was perfected.
III.
FORFEITURE

The Federal District Court in its Order of Remand of
September 3, 1998, relevant to transfer applications from Group 3,
held that if the evidence showed that any of the applications were
solely intrafarm transfers the State Engineer was to certify that

¥ Exhibit No. 1432, public administrative hearing before the State

Engineer, April 13, 2000.

"% Exhibit No. 1435, public administrative hearing before the State

Engineer, April 13, 2000.
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finding to the Federal District Court, and held that the water
rights would not be subject to the doctrine of forfeiture.

Parcel 1 - The contract date is March 20, 1918, and is therefore
subject to the forfeiture provision of NRS § 533.060. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing

¥ which indicates from aerial photographs that in

Place(s) of Use"'
1948 the land use on this parcel was described as a canal, road,
drain ditch, bare land and portion irrigated. In 1962, 1972,
1973, 1974 and 1975 the land use was described as a canal, road,
drain ditch and portiom irrigated. In 1977, 1980, 1984 and 1985
the land use was described as a canal, road, drain ditch and farm
structure. By 1985 the proposed places of use were lands within
The State Engineer finds that

118

the middle of an irrigated field.
no water was placed to beneficial use on all of Parcel 1 from 1977
through 1985, and on portions of Parcel 1 from 1948 through 1985.

The applicant provided evidence to support a claim that the
existing and proposed places are within the same farm unit and
these lands have been a farm unit since at least 1918.**  The
State Engineer finds evidence was provided that the transfer from
this parcel is an intrafarmrtransfer not subject to the doctrine
of forfeiture pursuant to Judge McKibben's Order of September 3,
1998. Iv.

ABANDONMENT

The State Engineer in his Interim Ruling No. 4411 and in
General Finding of Fact I found that the protestant has the burden
of proving its case of abandonment by clear and convincing acts of
abandonment and intent to abandon, i.e., intent to forsake and

"' Bxhibit No. 1435, public administrative hearing before the State

Engineer, April 13, 2000.

"® Exhibit Nos. 1433 and 1436, public administrative hearing before the

State Engineer, April 13, 2000.

**  pxhibit No. 1440, attachments A through T, public administrative

hearing before the State Engineer, April 13, 2000.
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desert the water right.”™ “Abandonment, requiring a union of acts
and intent is a question of fact to be determined from all the

2 . . .
¥'  Non-use for a period of time may

surrounding circumstances."®
inferentially be some evidence of intent to abandon,'® however,
abandonment will not be presumed, but rather must bé clearly and
convincingly established by the evidence. '

The Federal District Court in its Order of September 3, 1998,
. relevant to transfer applications from Group 3, held that if there
is a substantial period of non-use of the water, the State
Engineer finds the land has been covered by an improvement
inconsistent with irrigation, and the applicant has not made a
sufficient showing of lack of intent to abandon, the water right
will be deemed abandoned, unless it is an intrafarm transfer.
However, the Federal District Court also held that if there is
solely a finding of non-use on any parcei, combined with a finding
of payment of taxes or assessments, the PLPT has failed to prove
abandonment by clear and convincing evidence,
Parcel 1 - The State Eﬁgineer has already found that no water was
placed to beneficial use on all of Parcel 1 from 1977 through
1985, and on portions of Parcel 1 from 1948 through 1985. The
State Engineer finds the existing place of use is covered by
improvements inconsistent with irrigation.

The applicant provided evidence to support a claim that the
existing and proposed places are within the same farm unit and
these lands have been a farm unit since at least 1918.'" The

' stace Engineer’s Interim Ruling No. 4411, dated August 30, 1996.

Citing to EIéﬂEJEﬂLJ2L_JLJL;1éL__£ILLL44_________Mé£igLLQ___BELLLEE__M_Qq__LEQ
State Engineer of the State of Nevada, 77 Nev. 348, 354 (1961).

' Revert_v. Ray, 95 Nev. 782, 786 (1979).

122 ank ree i ip . C. Marlette L [e) and the
State Engineer of the State of Nevada, 77 Nev. 348, 354 (1961).

! Exhibit No. 1440, attachments A through T, public administrative
hearing before the State Engineer, April 13, 2000.
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State Engineer finds evidence was provided that the transfer from
this parcel is an intrafarm transfer not subject to the doctrine
of abandonment pursuant to Judge McKibben's Order of September 3,
1998. , '
CONCLUSIONS OF LAW
I.
The State Engineer has jurisdiction over the parties and the
subject matter of this action and determination.™
IT.
PERFECTION
The State Engineer concludes the protestant did not prove its
claim of partial lack of perfection as to Parcel 1.
III.
FORFEITURE AND ABANDONMENT
The State Engineer concludes as to Parcel 1 that the transfer
is an intrafarm transfer not subject to the doctrines of
forfeiture or abandonment pursuant to Judge McKibben'’'s Order of
September 3, 1998.
| RULING
The protest to Application 49395 is hereby overruled and the
State Engineer’'s decision granting Application 49395 is hereby

affirmed.

Y MRS chapter 533 and Qrder of Remand from Federal District Court.
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APPLICATION 49396
GENERAT.
I.
Application 49396 was filed on September 17, 1985, by Kenneth

5

A. ‘and Martha D. Brimmer'™ to change the place of use of 18.54
acre-feet annually (however, upon analysis the State Engineer
determined 18.34 acre-feet was the correct amount that should have
keen applied for under this application), a portion of the waters
of the Truckee and Carson Rivers previously appropriated under
Serial Numbers 561-1-E, 563-1-F and 586, Claim No. 3 Qrr Ditch
Decree, and Alpine Decree.’
described as being located at Lahontan Dam. The existing places -

** The proposed point of diversion is

of use are described as:
Parcel 1 - 1.23 acres NE% NW4, Sec. 28, T.19N., R.28E., M.D.B.&M.
Parcel 2 - 1.98 acres SW4 NE%, Sec. 28, T.19N., R.28E., M.D.B.&M,.
Parcel 3 - 0.69 acres SWi NE%, Sec. 32, T.19N., R.28E., M.D.B.&M.
Parcel 4 - (.20 acres SW¥% NE%, Sec. 31, T.18N., R.29E., M.D.B.&M.

The proposed place of use is described as being 4.12 acres in
the SW% NE% of Section 32, T.19N., R.28E., M.D.B.& M.

. 1. :

Application 49356 was protested by the PLPT on the grounds
described in the General Introduction I of this ruling,”™ and more
28

specifically on the grounds as follows:'

Parcel 1 ~ Abandonment

128 Application 49396 was assigned in the records of the State Engineer to

Kenneth A Brimmer. File No. 49396, official records in the office of the State
Engineer.

¥ Exhibit No. 945, public administrative hearing before the State

Engineer, January 25, 2000.

**7  Exhibit No. 946, public administrative hearing before the State

Engineer, January 25, 2000.

®  pxhibit No. 400, public administrative hearing before the State

Engineer, September 22, 1997.
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Parcel 2 - Partial lack of perfection, abandonment
Parcel 3 - Forfeiture, abandonment
Parcel 4 - Lack of perfection, abandonment.
FINDINGS OF FACT
I. '
CONTRACT DATES 49369
Parcel 2 - Exhibit UU from the 1988 administrative hearing

contains a "Certificate of Filing Water Right Applicaticn" dated

29

May 10, 1910, covering the  existing place of use,™ and which

notes that the applicant is the assignee of George W. Dickinson

(015133 . The State Engineer finds the contract date is May 10,
1910, but is likely based on an earlier contract date.
Parcel 3 - Exhibit UU from the 1988 administrative hearing

contains an "Amended Water-right Application® dated May 26, 1917,
under the name of John G. Hassard, covering the existing place of
use. In the upper right hand corner of this document is indicated
that it is to be substituted for #682, which is also the serial
number on the 1917 contract. at the January 2000 hearing, the
applicant = provided a "Certificate of Filing Water Right
2pplication" dated January 15, 1918, under the name of John G.
Hassard,'® covering the existing place of use which provides that
"[tlhis application is to be substituted for application #682
which was filed May 26, 1917 under H.E. No. 010103 dated May 28,
1917." While something caused the execution of a new document,
since both documents are under the name of the same person, the
1917 document evidences the first time a water right was applied

for on this existing place of use. The State Engineer finds the
contract date is May 26, 1917.
Parcel 4 - Exhibit UU from the 1988 administrative hearing

**  Exhibit No. 947, public administrative hearing before the State
Engineer, January 25, 2000.

¥ Exhibit . No. 959, public administrative hearing before the State

Engiﬁeer, January 25, 2000.
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contains an "Agreement” aated July 30, 1910, covering the existing
place of use. The contract does not provide for the payment of
Project construction charges, which indicates that the water right
applied for was based on an exchange of a pre-Project vested water
right. The State Engineer finds the contract date is July 30,
1910, but evidences that the water right on this parcel is based

on a pre-Project vested water right.

IT.
PERFECTION
Parcel 2 - The contract date is May 10, 1810. The PLPT provided
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)

of Use""™ which indicates from aerial photographs that in 1948 the
land use on this parcel was described as bare land, natural
vegetation and a portion irrigated. The protestant’'s witnesses
admitted that at least 0.59 of an acre out of the 1.98 acres
comprising the existing place of use had been irrigated from 1948
through 1974.'"7 The State Engineer finds that a 1948 photograph
is not sufficient evidence to prove that a water right was never
perfected on the entire parcel between 1910 and 1948, therefore,
the protestant did not prove its c¢laim of partial lack of
perfection on this parcel. The State Engineer specifically adopts
and incorporates General Conclusion of Law II which held that for
lands which have a water right contract dated pre-1927 at some
point in time prior to the date of the contract the water right

was perfected.

' Parcel 4 - The contract date is July 30, 1910, but evidences that

the water right on this parcel is based on a pre-Project vested
water right. The PLPT provided evidence in Table 2 - "Land Use

¥' Exhibit No. 953, public administrative hearing before the State

Engineer, January 25, 2000.

¥? Exhibit No. 955, public administrative hearing before the State
E‘.ngineer,_ January 25, 2000.
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w1 which indicates from

Descriptions for Existing Place(s}) of Use
aerial photographs that in 1948 the land use on this parcel was
described as residential. The applicant testified that when he
bought the water rights.off this 0.20 acre parcel in August 1985
the land was bare ground within a residential area, that the four-
plex that now exists on the parcel was not completed until May 19,
1988, that there are parcels within that subdivided residential
area that are still receiving water through laterals, and that he
knows from personal knowledge that this 0.2 acre parcel was
irrigated within the five year period prior to his acquisition of
the property.™™

The State Engineer finds the evidence as to this parcel
thoroughly demonstrates the pfoblems with using aerial photographs
to pick out parcels as small as this one to make land use
determinations as critical as those being made in these cases. The
State Engineer finds that a 1948 photograph is not sufficient
evidence to prove that a water right was never perfected on this
parcel between 1910 and 1948, therefore, thé protestant did not-
prove its c¢laim of lack of perfection. The State Engineer
specifically adopts and incorporates General Cbnclusion cf Law II
which held that for lands which have a water right contract dated
pre-1927 at some point in time prior to the date of the contract
the water right was_perfécted.

Iv.
FORFEITURE

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications from Group 3 held that if the
evidence showed that any of the applications were solely intrafarm
transfers the State Engineer was to certify that finding to the

¥ Exhibit No. 953, public administrative hearing before the 5tate
Engineer, January 25, 2000.

Y Transcript, pp. 4990-4994, 5015-5020; Exhibit Nos. 970, 971, public
administrative hearing before the State Engineer, January 25, 2000.
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Federal District Court, and held that the water rights would not
be subject to the doctrine of forfeiture. '

Parcel 3 - The contract date is May 26, 1917, thereby making this
water right subject to the forfeiture provision of NRS § 533.060.
The PLPT provided evidence in Table 2 - "Land Use Descriptions for
Existing Place(s) of Use"® which indicates from aerial
photographs that in 1948 and 1962 the land use on this parcel was
described as a delivery ditch, natural vegetation and a portion
irrigated. 1In 1973, 1974 and 1975 the land use was described as a
portion irrigated and natural vegetation. In 1977, 1980, 1984 and
1985 the land use was described as farmyard and farm structures.
At the 2000 administrative hearing, the applicant provided
testimony and evidence that he bought the property in Section 32
(the "homeplace") in 1962, added to the "homeplace" some time
between 1970 and 1974, that when he purchased the property one of
the proposed places of use was a sand hill that he allowed the
county to take the sand from for road purposes and he then put in
a pasture. He testified that he has always irrigated the proposed
places of use, irrigating the western proposed place of use after
the sand hill was removed, and he built his house some time
between 1970 and 1974.% The State Engineer notes that the
protestant's evidence indicates the house was built some time
between 1975 and 1977.

The State Engineer finds that nec water was placed to
beneficial use on Parcel 3 for the 8 year period from 1977 through
1984, however, the State Engineer finds that the proposed places
of use within Section 32, T.19., R.2BE. were irrigated in the mid-
1970's before the filing of the change application. The State

" Exhibit No. 953, public administrative hearing before the State

Engineer, January 25, 2000.

Y% pranscript, pp. 4988-4989, 5008-5014; Exhibit Nos. 960, 961, 962, 963,

964, 965, 966, 967, 968, public administrative hearing before the State
Engineer, January 25, 2000.
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. Engineer further finds that testimony and evidence was provided
that the transfer from this parcel is an intrafarm transfer not
subject to the doctrine of forfeiture pursuant to Judge McKibben's
Order of September 3, 1998.
V.
‘ ABANDONMENT _

The State Engineer in his Interim Ruling No. 4411 and in
General Finding of Fact I found that the protestant has the burden
of proving its case of abandonment by clear and convincing acts of
abandonment and intent to abandon, i.e., intent to forsake and

137

desert the water right. "Abandonment, requiring a union of acts

and intent is a question of fact to be determined from all the

3 . B
nl Non-use for a period of time may

39

surrounding circumstances.
inferentially be some evidence of intent to abandon,”” however,
abandonment will not be presumed, but rather must be clearly and
convincingly established by the evidence.

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications from Group 3, held that if there
is a substantial period of non-use of the water, the State
Engineer finds the 1land has been covered by an improvement
inconsistent with irrigation, and the applicant has not made a
sufficient showing of lack of intent to abkandon, the water right
will be deemed abandoned, unless it is an intrafarm transfer.
However, the Federal District Court also held that if there is
solely a finding of non-use on any parcel, combined with a finding
of payment of taxes or assessments, the PLPT has failed to prove

abandonment by clear and convincing evidence.

137

State Engineer’s Interim Ruling No. 4411, dated August 30, 1996.

Citing to F kto ree rri ion Co. nc. v. te Lake
State Engineer of the State of Nevada, 77 Nev. 348, 354 (1961).
Y% Revert v. Ray, 95 Nev. 782, 786 (1379).

9 Franktown Creek JIrrigation Co.., Inc. v, Marlette Lake Company and the
State Engineer of the State of Nevada, 77 Nev. 348, 354 (1961).
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Parcel 1 - The  PLPT provided evidence in Table 2 - 'Land Use

o \ . . .
* which indicates from

Descriptions for Existing Place(s) of Use"’
aerial photographs that in 1948; 1962, 1973, 1974, 1975, 1977 and
1980 the land use on this parcel was described as irrigated. 1In
1984 and 1985 the land use was described as residential. At the
January 2000 administrative hearing, the applicant provided
testimony that Parcel 1 was bare ground prior to the time he

that he built the storage facility on the

141

purchased it in 1983,
parcel beginning in the winter of 1984 completing it in 1985, very
close to the time he filed the application to transfer the water,
and that at the time he bought the parcel it c¢ould have been
irrigated.’ The water right application to transfer the water
off this parcel was filed on September 17, 1985, which is not long
after the completion of the storage units on the parcel. The
protestant’s witness admitted that parcel was irrigated in 1980
and he has no evidence as to what took place on the parcel between
1980 and 1984. The State Engineer finds there is only evidence
that the parcel was not irrigated for one year before the filing
of the application to transfer which does not amount to a
sufficient period of time of neon-use and that the land use was not
inconsistent with irrigation for any length of time prior to the
filing of the change application. The State Engineer finds the
fact that the applicant transferred the water off the parcel as
soon as the storage facility was completed to use the water on his
"homeplace" belies an intent to abandon the water right, and is a
sufficient showing of a lack of iﬁtent to abandon the water right.
Parcel 2 - The PLPT provided evidence in Table 2 - "Land Use

1e0 Exhibit No. 953, public administrative hearing before. the State
Engineer, January 25, 2000.

Transcript, p. 4997, public administrative hearing before the State
Engineer, January 25, 2000.

1z Transéfipt. pp. 4993-4998, public administrative hearing before the
State Engineer, January 25, 2000.
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n 193

Descriptions for Existing Place(s) of Use wﬁich indicates from
aerial photographs that in 1948 the land use was described as bare
land, natural vegetation and a portion irrigated. 1In 1962,'1972,
1973 and 1974 the land use on this parcel was described as bare
land, natural vegetation, portion irrigated and farm structures.
In 1975, 1977, 1980, 1984 and 1985 the land use was described as
residential. At the January 2000 administrative hearing, the
applicant provided testimony that Parcel 2 was nearly all bare
ground prior to the time he purchased it except for a small 800
square foot house on the parcel, that he bought the parcel in
October 1984, that irrigation works were located on the property
at the time he purchased the land, and that there is now an auto
store and a mechanics shop on the parcel with a small dwelling in

44

between the two.'
The State Engineer finds there is not clear and convincing
evidence of the non-use of the water right on this land. The
State Engineer finds based on the applicant’s testimony there is
only evidence that the parcel was not irrigated for one vyear
before the filing of the application to transfer, which does not
amount to a sufficient period of time of non-use, and finds that
the land use was not inconsistent with irrigation for any length
of time prior to the filing of the change application. The State
Engineer finds the fact that the applicant transferred the water
off soon after his purchase of the water right belies an intent to
abandon the water right and is a sufficient showing of a lack of
intent to abandon the water right.
Parcel 3 - The PLPT provided evidence in Table Z - "Land Use

' Exnibit  No. 953, public administrative hearing before the State

Engineer, January 25, 2000.

e Transcript, pp. 4997-4999, public administrative hearing before the
State Engineer, January 25, 2000.
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n i

Descriptions for - Existing Place{s) of Use which indicates from
aerial photographs that in 1948 and 19862 the land use on this
parcel was described as a delivery ditch, natural vegetation and a
portion irrigated. In 1973, 1974 and 1975 the land use was
described as a portion irrigated and natural vegetation. In 1877,
1980, 1984 and 1985 the land use was described as farm vard and
farm structures. At the 2000 administrative hearing, the
applicant provided testimony and evidence that he bought the
property in 1962, added to the "homeplace" some time between 1970
and 1974, that when he purchased the property one of the proposed
places of use was a sand hill that he allowed the county to take
the sand from for road purposes and he then put in a pasture. He
testified that he has always irrigated the proposed places of use,
irrigating the western proposed place of use after the sand hill
was removed, and that he built his house some time between 1970
and 1974.™¢ The State Engineer notes that the protestant’s
evidence indicates the house was built some time between 1975 and
1977.

The State Engineer finds that no water was placed to
beneficial use on Parcel 3 for the 8 year period from 1977 through
1984, however, the State Engineer finds that the proposed places
of use within Section 32, T.19., R.28E. were irrigated in the mid-
1970's before the filing of the change application. The State
Engineer further finds that testimony and evidence was provided
that the transfer from this parcel is an intrafarm transfer not
subject to the doctrine of abandonment pursuant to Judge
McKibken’s Order of’September 3, 1998.

Parcel 4 - The PLPT provided evidence in Table 2 - "Land Use

1% Exhibit No. 953, public administrative hearing before the State

Engineer, January 25, 2000.

¢ pranscript, pp. 4988-4989, 5008-5013; Exhibit Nos. 960, 961, 962, 963,
964, 965, 966, 967, 968, public administrative hearing before the State
Engineer, January 25, 2000.
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Descriptions for Existing Place(s) of Use"'¥ which indicates from

“aerial photographs that in 1948, 1962, 1972, 1973, 1974, 1975,

1877, 1980, 1984 and 1985 the land use on this parcel was
described as residential. The applicant testified that when he
bought the water rights off this 0.20 acre parcel in August 1985
the land was bare ground within a residential area, that the four-
plex that now exists on the parcel was not completed until May 19,
1988, that there are parcels within that subdivided residential
area that are still receiving water through laterals, and that he
knows this 0.2 acre parcel was irrigated within the five vyear
period prior to his acquisition of the property.'

The State Engineer finds the evidence as to this parcel
thoroughly demonstrates the problems with using aerial photographs
to pick out parcels as small as this one to make land use
determinations as critical as those being made in these cases.
The State Engineer finds there 1is not c¢lear and convincing
evidence of the non-use of the water right on this 1land. The
State Engineer finds based on the applicant’'s testimony there is
no evidence of a significant period of non-use of the water right
and that the land use was not inconsistent with irrigation for any
length of time prior to the.filing of the change application. The
State Engineer finds the fact that the applicant transferred the
water off soon after his purchase of the water right belies an
intent to abandon the water right, and is a sufficient showing of

a lack of intent to abandon the water right.
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Exhibit No. 953, public administrative hearing before the State
Engineer, January 25, 2000.

" Exhibit No. 970, public administrative hearing before the' State

Engineer, January 25, 2000.

18 Exhibit No. 971, public administrative hearing bhefore the State

Engineer, January 25, 2000.

¥ Transcript, pp. 4990-4994, 5015-5020; Exhibit Nos. 970, 971, public
adminiscrative hearing before the State Engineer, January 25, 2000.
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CONCLUSTONS OF LAW
I.

The Stcate Engineer has jurisdiction over the parties and the
subject matter of this action and determination.'™
II.
PERFECTION
The State Engineer concludes that the protestant did not
prove its claims of lack of perfection as to Parcels 2 and 4.
III.
FORFEITURE
‘ The State Engineer concludes that the transfer from Parcel 3
is an intrafarm transfer not subject to the doctrine of forfeiture
pursuant to Judge McKibben'’'s Order of September 3, 1998.
Iv.
ABANDONMENT
The State Engineer concludes that the transfer from Parcel 3
is an intrafarm transfer not subject to the doctrine of
abandonment pursuant to Judge McKibben‘s Order of Septembér 3,
1998. The State Engineer further concludes as to Parcels 1, 2 and
4 that the protestant did not prove it c¢laim of non-use for a
sufficient period of time by clear and convincing evidence, did
not prove a land use inconsistent with irrigation neor an intent to
abandon the water right.
RULING
The protest to Application 49396 is hereby overruled and the
State Engineer’s decision granting the transfer of water rights

under Application 49396 is hereby affirmed. There are issues
regarding bench land bottom land designations which could require
adjustments to this permit. Such adjustments will be dealt with

at the time of filing proof of beneficial use and certificating

the water right.

! NRS chapter 533 and Order of Remand from Federal District Court.
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APPLICATION 49569
GENERATL
I. :
Application 49569 was filed on December 10, 1985, by Wayne L.
and Joann N. Stark to change the place of use of 2.62 acre-feet
annually, a portion of the dJdecreed waters of the Truckee and
Carson Rivers previously appropriated under the Serial Number 188-
6-A, Claim No. 3 QOrr Ditch Decree, and Alpine Decree.'®  The
proposed point of diversion is déscribed ‘as being located at
Lahontan Dam. The existing places of use are described as:
Parcel 1 - 0.17 acres SE% SE%, Sec. 25, T.19N., R.28E., M.D.B.&M.
Parcel 2 - 0.29 acres NWW& SE%, Sec. 36, T.19N., R.28E., M.D.B.&M.
Parcel 3 - 0.15 acres SW# NEw, Sec. 36, T.19N., R.28E., M.D.B.&M.
Parcel 4 - 0.14 acres SE% NE%, Sec. 36, T.19N., R.28E., M.D.B.&M.
The proposed place of use is described as 0.75 of an acre in the
NWt SW4s of Section 34, T.19N., R.29E., M.D.B.& M.
II.
Application 49569 was protested by the PLPT on the grounds

described in the General Introduction I of this ruling,153
54

and more

specifically on the grounds as follows:®

Parcel 1 - Abandonment
Parcel 2 - Forfeiture, abandonment
Parcel 3 - Lack of perfection, abandonment

Parcel 4 - Abandonment.

*2 Exhibit No. 1143, public administrative hearing before the State
Engineer, March 9, 2000,

' Exhibit No. 1144, public administrative hearing before the State

Engineer, March 9, 2000.

¢ pxhibit No. 400, public administrative hearing before the State
Engineer, September 22, 1997.
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FINDINGS OF FACT
I.

CONTRACT DATES 49569

Exhibit UU from the 1988 administrative hearing contains
contracts covering the existing places of use under 2Application
49569.%%
Parcels 1, 3 and 4 - Exhibit UU contains an "Agreement" dated
December 6, 1907, which covers the lands described as Parcels 1, 3
and 4, and evidences the water rights are based on pre-Project
vested water rights. The State Engineer finds the contract dates
are December 6, 1907,
Parcel 2 - Exhibit UU contains an "Application for Permanent Water
Right" dated November 24, 1933, which covers the land described as
Parcel 2. The State Engineer finds the contract date is November

24, 1933.

IT.
. . PERFECTION
Parcel 3 - The contract date is December 6, 1907, and the water
right is based on a pre-Project vested water right. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing

Place(s) of Use"”™ which indicates from aerial photographs that in
1948 the land use on this parcel was described as bare land. The
protestant did not provide any evidence other than a 1948
photograph as its evidence that a water right was not perfected on
this parcel between 1907 and 1948. The State Engineer finds that
a 1948 photograph is not sufficient evidence to prove that a water
right was never perfected on this parcel between 1907 and 1948,
therefore, the protestant did not prove its claim of lack of
perfection on this parcel. The State Engineer specifically adopts

185

Exhibit Nos. 1145 and 1147, public administrative hearing before the
State Engineer, March 9, 2000.

¢ Dyhibit No. 1148, public administrative hearing before the State

Engineer, March 8%, 2000.
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and incorporates General Finding of Fact IX that pre-Project
vested water rights were perfected as a matter of fact and law.
III.
FORFEITURE
Parcel 2 - The contract date is November 24, 1933, therefore, the
water right 1is subject to the forfeiture provision ¢f NRS §
533.060. The PLPT provided evidence in Table 2 - "Land Use

¥ which indicates from

Descriptions for Existing Place(s) of Use"!
aerial photographs that from 1977 through 1985 the land use is
described as residential. The applicants did not appear at the
time and place noticed for the hearing in spite of that fact they

8

received notice of the hearing.'™ The State Engineer finds the
protestant proved the statutory peried of non-use.
Iv.
ABANDONMENT

The State Engineer in his Interim Ruling No. 4411 and in
General Finding of Fact I found that the protestant has the burden
of proving its case of abandonment by clear and convincing acts of
abandonment and intent to abandon, i.e., intent to forsake and
desert the water right.'™ "Abandonment, requiring a union of acts
and intent 1is a cquestion of fact to be determined from all the

60

surrounding circumstances." Non-use for a period of time may

inferentially be some evidence of intent to abandon,'®™ however,

Y7 Exhibit No. 1148, public administrative hearing before the State

Engineer, March 9, 2000.

158 File No. 49569, official records in the office of the State Engineer.

7 state Engineer’s Inteérim Ruling No. 4411, dated August 30, 1996.

Citing to E £ e igati . nc. v, M ette Lake Compa

State Engineer of the State of Nevada, 77 Nev. 348, 354 (1961).
*® Revert v, Ray, 95 Nev. 782, 786 (1979).

161 v, M the

348, 354 (196l).

c

State Engineer of the State of Nevada, 77 Nev.
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abandonment will not be presumed, but rather must be clearly and
convincingly established by the evidence. '

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications from Group 3, held that if there
is a substantial period of non-use of the water, the State
Engineer finds the land has been c¢overed by an improvement
inconsistent with irrigation, and the applicant has not made a
sufficient showing of lack of intent to abandon, the water right
will be deemed abandoned, unless it is an intrafarm transfer.
However, the Federal District Court also held that if there is
solely a finding of non-use on any parcel, combined with a finding
of payment of taxes or assessments, the PLPT has failed to prove
abandonment by clear and convincing evidence.

Parcels 1, 3 and 4 - The PLPT provided evidence in Tabkle 2 - "Land
Use Descriptions for Existing Place(s) of Use"'™ which indicates
from aerial photographs that from 1977 through 1985 the land uses
on these parcels were described as residential. The State
Engineer finds the protestant proved a substantial period of non-
use and a land use incemsistent with irrigation. The State
Engineer finds the applicant did not provided any evidence;
therefore, there is no evidence as to a lack of intent to abandon.
Parcel 2 - The State Engineer has already found the protestant
proved a substantial period of non-use from 1977 through 1985, and
finds the protestant proved a land use inconsistent with
irrigation. The State Engineer finds the applicant did not
provided any evidence; therefore, there is no evidence as to a

lack of intent to abandon.

162 Exhibit No. 1148, public administrative hearing before the State

Engineer, March 9, 2000.
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CONCLUSIONS OF LAW
I.

The State Engineer has jurisdiction over theAparties and the
subject matter of this action and determination.®
II.
PERFECTION
The State Engineer concludes the protestant did not prove its
claim of lack of perfection as to Parcel 3.
III.
FORFEITURE
The State Engineer concludes the protestant proved the water
right is subject to the forfeiture provision of NRS § 533.060 and
proved the statutory period of non-use, therefore, the water right
appurtenant to Parcel 2 is subject to forfeiture. '
Iv.
ABANDONMENT
The State Engineer concludes as to Parcels 1, 2, 3 and 4 that
the protestant proved a substantial period of non-use and land
uses inconsistent with irrigation, and with no evidence to support
a lack of intent to abandon the water rights, the protestant
proved its claims of abandonment.
RULI
The protest to Application 49569 is hereby upheld and the
State Engineer's decision granting Application 489569 is hereby
rescinded. Application 49569 is hereby denied as no water right

exists to be changed.

¥ MRS chapter 533 and Order of Remand from Federal District Court.
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APPLICATION 49689
GENERAT,
I.

Application 45689 was filed on February 5, 1986, by Alfred
Inglis to change the place of use of 17.50 acre-feet annually, a
portion of the decreed waters of the Truckee and Carson Rivers
previously appropriated under Claim No. 3 Orr Ditch Decree, and
Alpine Decree.'®™ The proposed point of diversion is described as
being located at Lahontan Dam. The existing place of use is

described as:
Parcel 1 - a portion of NE% NE%, Sec. 10, T.18N., R.28E., M.D.B.&M.
The proposed place of use is described as 5.00 acres in the SE%
Sw% of Section 35, T.1SN., R.26E., M.D.B.& M. By letter dated
February 14, 1989, the applicant withdrew 1.40 acres from the
request for transfer.'™
II.
Application 49689 was protested by the PLPT on the grounds

described in the General Introduction I of this ruling,'® and more

67

specifically on the grounds as follows:'

Parcel 1 - Lack of perfection, forfeiture, abandonment.

e Exhibit No. 1054, public administrative hearing before the State

Engineer, January 27, 2000.

%" Exhibit No. 1056, public administrative hearing before the State
Engineer, January 27, 2000.

168 Exhibit No. 1055, public' administrative - hearing before the State -
Engineer, Januvary 27, 2000.

" Exhibit No. 400, public administrative hearing before the State

Engineer, September 22, 1997.
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FINDINGS OF FACT
I.

CONTRACT DATES 49689
Parcel 1 - Exhibit UU from the January 1988 administrative hearing
contains an "Application for Permanent Water Right" dated December
30, 1954, covering the existing place of use under 2Application
49689." The State Engineer finds the contract date is December
30, 1954.
II.

PERFECTION
Parcel 1 - The contract date 1is December 30, 1954. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing

Place(s) of Use"'® which indicates from aerial photographs that in

1948, 1962, 1972, 1973, 1974, 1975, 1877, 1980, 1984, 1985 and
1986 the land use on this parcel was described as a road and
natural vegetation. At the 1988 administrative hearing, the
épplicants indicated that in 1948 the land use on this parcel was
described as barren ground.'” ,

At the January 2000 administrative hearing, both the
protestant and the applicant provided photographs, which were
taken just prior to the hearing, covering portions of the existing
place of use.”* On Exhibit No. 1058 (the map which accompanied
Application 49689}, the direction from which the photographs were
taken is indicated. The protestant’'s photograph found in Exhibit
No. 1062 shows a house which is located within the portion of the

¥ Exhibit No. 1057, public administrative hearing before the State

Engineer, January 27, 2000.

' Exhibit No. 1060, public administrative hearing before the S5tate

Engineer, January 27, 2000.

% pynibit No. 449, public administrative hearing before the State

Engineer, September 24, 1997.

' Exhibit Nos. 1062 and 1064 public administrative hearing before the
State Engineer, January 27, 2000.
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existing place of use that was withdrawn from the application™
and only some of the land shown in the distance covers the
existing place of use. The applicant’s photographs found in
- Exhibit No. 1064 and identified as photographs E-5, E-6, E-7 and
E-8 also have some problems.

Looking in the center of the protestant’s photograph 11-9B in
Exhibit No. 1062 one is able to pick out a very unusually shaped
tree to the left of the telephone pole. This tree is the same one
seen on the right hand side of applicant’s photograph E-6, and
indicates much of the existing place of use is not shown in the
protestant’s photograph 11-9B as photograph E-6 shows the existing
place of use. Photograph E-5 was admittedly taken while standing
on or very close to the gravel driveway that forms the eastern

” and shows lands that do not

border of the existing place of use,’
encompass the existing place of use, but rather are the east of
the gravel driveway in photograph E-8 and are not relevant.
Looking at rhotograph E-7 there is a gravel driveway in the middle
of the right hand side of the photograph. The State Engineer
believes that is the same gravel driveway that 1is depicted in
photograph E-8, and ig the same gravel driveway seen in photograph
E-6 below the unusual shaped tree on the left hand side of the
pho;ograph, and which is the same tree seen to the left of the
gravel drive in photograph E-8. The State Engineer finds that
since the épplicant’s witness was either standing on or very close
to the gravel driveway that forms the eastern edge of the existing
place of use that the ditch remnant seen in photograph E-5 1is on.
the property to the east of the existing place of wuse, but
demonstrates that the ditch did come into the ditch remnant seen
in photograph E-7 to the right of the fence which is located

vz Exhibit No. 1056, public administrative hearing before the State

Engineer, January 27, 2000.

1 Transcript, bp. 5276-5277, public administrative hearing before the

State Engineer, January 27, 2000.
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within the existing place of use.

The State Engineer does not believe the protestant’s
witnesses’ description of natural vegetation is an accurate
description of tﬁe land use.. The applicant's witness testified
that the area is pasture grass and not natural vegetation,'™ a
point with which the State Engineer agrees based on an examination
of - the photographs. '

The State Engineer finds that photograph..E—G demonstrates
that this land was most likely used as bastureland, and that the
ditch remnant indicates that irrigation was attempted in the area.

The State Engineer finds that no water was placed to beneficial
use on the road, but no evidence was provided indicating the
portion of the existing place of use taken up by the road. The
State Engineer finds the photograph and evidence provided by the
protestant do not prove that a water right was never perfected on
the portion of this existing place of use taken up by what appears
to be pasture land.

~ The protestant did not provide any evidence other than the
series of photographs as its evidence that a water right was not
perfected on this parcel between 1954 and 1986. The State
Engineer finds in this instance these photographs are not
sufficient evidence to prove that a water right was never
perfected on the portion of this parcel not covered by the read,
and evidence of a ditch leans more towards a finding that water
was applied to this parcel. The protestant did not provide
adequate evidence as to how much of the existing place of use was
taken up by the road, therefore, the protestant did not prove its
claim of lack of perfection on any specifically identifiable

ground.

e Transcript, p. 5271, public administrative hearing before the State

Engineer, January 27, 2000.
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II.
FORFEITURE
Parcel 1 - The contract date is December 30, 1954, and therefore

the water right is subject to the forfeiture provision of NRS §
533.060. The PLPT provided evidence in Table 2 - "Land Use

2%

Descriptions for Existing Place(s) of Use"'” which indicates from
aerial photographs that in 1948, 1%62, 1972, 1973, 1974, 1975, .
1977, 1980, 1984, 1985 and 1986 the land use on this parcel was
described as a road and natural vegetation. As just previously
discussed, the photographs provided by both the protestant and the
applicant appear to show this parcel to be pasture land, but for
that portion the protestant's witness said was taken up by a road.
The applicant's witness testified that he believed the last time
the parcel was probably irrigated was in the early 1980's and the
protestant did not adequately rebut this testimony.'® The State
Engineer finds there is not clear and convincing evidence of non-
use of the water right for the S-year statutory period prior to
the filing of the transfer application required for- forfeiture as
to the pasture land, and there is not clear and convincing
evidence as to how much of the existing place of use is covered by
the road; therefore, the protestant did not prove its claim of
non-use by c¢lear and convincing evidence as to sgpecifically
locatable and quantifiable property.
III.
ABANDONMENT

The State Engineer in his Interim Ruling No. 4411 and in
General Finding of Fact I found that the protestant has the burden
of proving its case of abandonment by clear and convincing acts of
abandonment and intent to abandon, i.e., intent to forsake and

®  Exhibit No. 1060, public administrative hearing before the State

Engineer, January 27, 2000.

17 Transcript, p. 5278, public administrative hearing bhefore the State

Engineer, January 27, 2000.
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desert the water right.'” "Abandonment, requiring a union of acts

"and intent is a question of fact to be determined from all the

o178

surrounding circumstances. Non-use for a period of time may

” however,

inferentially be some evidence of intent to abandon,’
abandenment will not be presumed, but rather must be clearly and
convincingly established by the evidence.

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications in Group 3, held that if there
is a substantial period of non-use of the water, the State
Engineer £finds the land has been covered .by an improvement

inconsistent with irrigation, and the applicant has not made a

- sufficient showing of lack of intent to abandon, the water right

will be deemed abandoned, unless it 1is an intrafarm transfer.
However, the Federal District Court also held that if there is
solely a finding of non-use on any parcel, combined with a finding
of payment of taxes or assessments, the PLPT has failed to prove
abandonment by clear and convincing evidence._

Parcel 1 - The State Engineer finds there is not clear and
convincing evidence of non-use of the water right for a
substantial period of time, and there is not clear and convincing
evidence as to how much of the existing place of use is covered by
the road; therefore, the protestant did not prove its claim of
non-use as to any specifically locatable and quantifiable
property.

The State Engineer finds the protestant did not provide clear
and convincing evidence of an intent to abandon the water right.
The State Engineer further finds as to the pastureland that the

177

State Engineer’'s Interim Ruling No. 4411, dated August 30, 1996.

Citing to anktown e rrigation Co. c. V. Ma tre Lake Compa and th
tate Fngineer o he e o vada, 77 Nev. 348, 354 (1961}.

1

" Revert v. Ray, 95 Nev. 782, 786 (1979).

179 N .
Frankto eek Ir ion v rlette Lzke Compa and the

State Engineer of the State of Nevada, 77 Nev. 348, 354 (1961).




Ruling
Page 73

land use is not inconsistent with irrigation and the protestant

did not prove its claim of abandonment.

CONCLUSIONS OF LAW

I.
The State Engineer has jurisdiction over the parties and the
subject matter of this action and determination.®
- II.
PERFECTION
The State Engineer concludes that the protestant did not

prove its claim of lack of perfection as to Parcel 1.

III.
FORFEITURE

The State Engineer concludes the protestant did not prove its
claim of forfeiture as to Parcel 1 by clear and convincing
evidence.

Iv.
ABANDONMENT

The State Engineer concludes that the protestant did not
prove its claim of abandonment as to Parcel 1 by clear and
convincing evidence.

RULING _

The protest to Application 49689 is hereby overruled and the
State Engineer’s affirms his decision granting Application 49689.
Due to the withdrawal recuested, which was after the original
permit was issued under Application 49689, the permit granted
under Application 49689 is amended to allow the transfer of water
rights appurtenant to 3.60 acres of land totaling 12.6 acre-feet
of water tc be perfected at the proposed place of use. There are
issues regarding bench land bottom land designations which could

¥ NRS chapter 533 and Order of Remand from Federal District Court.
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require adjustments to this permit. Such adjustments will be
dealt with at the time of filing proof of beneficial use and

certificating the water right.
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APPLICATION 49880
GENERAT,
I.

Application 49880 was filed on May 15, 1986, by Alfred Inglis
to change the place of use of 64.80 acre-feet annually, a portion
of the decreed waters of the Truckee and Carson Rivers previously
appropriated wunder Claim No. 3 Qrr Ditch Decree, and Alpine
Decree.”” The proposed point of diversion is described as being

lecated at Lahontan Dam. The existing place of use i1s described

as:

Parcel 1 - 16.20 acres NWY% Nw%4, Sec. 23, T.19N., R.28E., M.D.B.&M.

The proposed places of use are described as 1.40 acres in the
SW4 Nwh, 1.43 acres in the NWW SW4, 11.06 acres in the NE% SWx,
and 2.31 acres in the SWW SWi, all in Section 35, T.19N., R.26E.,
M.D.B.& M.

By letter dated February 14, 1989, the applicant withdrew
2.36 acres from the request for transfer.'®

IT.

Application 49880 was protested by the PLPT on the grounds
described in the General Introduction I of this ruling,'® and more
8e

specifically on the grounds as follows:'

Parcel 1 - Lack of perfection, forfeiture, abandonment.

¥ Exhibit Wo. 1065, public administrative hearing before the State

Engineer, January 27, 2000,

' pxhibit No. 1067, public administrative hearing before the State
Engineer, January 27, 2000,

' Exhibit No. 1066, public administrative hearing before the State
Engineer, January 27, 2000.

¥ Exhibit No. 400, public administrative hearing befeore the State

Engineer, September 22, 1997.
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FINDINGS OF FACT
I.
CONTRACT DATES 49880
Parcel 1 - Exhibit UU from the January 1988 administrative hearing
contains a "Water-right Application" dated August 18, 1919,

185

covering the existing place of use under Application 49880. The’
State Engineer finds the contract date is August 18, 1919.
II.
PERFECTION
Parcel 1 - The contract date is August 18, 1919. The PLPT provided
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)

of Use"'™ which indicates from aerial photographs that in 1962,

1973, 1974, 1975, 1977, 1980, 1984 and 1985 the land use oﬁ this
parcel was described as natural vegetation. At the 1988
administrative hearing, the applicant indicated in 1948 the 1land
use on this parcel was described as barren ground.'”

At the January 2000 administrative hearing, the applicant’s
witness provided photogréphs purportedly covering portions of the

= Pursuant to gquestions raised at the

existing place of use.’
administrative hearing, by letter dated February 18, 2000,
conveyed to the State Engineer by the applicant’s legal counsel on
April 7, 2000; the witness came to the conclusion that photographs
E-3 and E-4 were erfoneously admitted. Therefore, the State
Engineer will ignere any testimony provided as to those

photographs.

188 Exhibit No. .1068, public administrative hearing before the State

Engineer, January 27, 2000.

¥ pxhibit No. 1071, public administrative hearing before the State

Engineer, January 27, 2000,

¥ Exhibit No. 449, public administrative hearing before the State

Engineer, September 24, 1997.

188

Exhibit No. 1064, photographs E-3 and E-4, public administrative
hearing before the State Engineer, January 27, 2000. .
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Testimony and evidence were provided that remmants of a
significantly large ditch are located upgradient approximately
1/8th mile from the existing place of use.’” The protestant’s
witness did not believe the ditch was there for the purpose of
carrying water to_the existing place of use, but believed it was
to capture surface runcoff from a low spot located below the ditch.
The State Engineer notes this is Nevada, there is very little
sgrface runoff to capture, and any water is usually welcomed. The
applicant’s witness believes the structure was used to carry water
and not capture runoff as there are berms on either side of the
ditch as seen in photographs E-1 and E-2 in Exhibit No. 1064, and
that the ditch was an irrigation canal built many years ago to
take water to that part of the Newlands Project.

The State Engineer finds the applicant’s evidence of an
irrigation ditch to be more credible than that of the protestant’'s
witness that it was &a structure to capture runoff, thereby
evidencing irrigation activity in the area. The State Engineer
finds that a 1948 photograph is not sufficient evidence to prove
that a water right was never perfected on this parcel between 1919
and 1948, therefore, the protestant did not. prove its claim of
lack of perfection. .

II.
FORFEITURE .
Parcel 1 - The contractrdate is August 18, 1919, and théreby the
* water right 1is subject to the forfeiture provision of NRS §
533.060. The PLPT provided evidence in Table 2 - "Land Use
Descriptions for Existing Place(s} of Use""’ which indicates from
aerial photographs that in 1962, 1973, 1974, 1875, 1977, 1980,

¥ Pranscript, pp. 5287, 5297-5298, 5309; Exhibit No. 1064, photographs E-
1 and E-2, public administrative hearing before the State Engineer, January 27,
2000. ’

190 Exhibit No. 1071, public administrative hearing before the State

Engineer, January 27, 2000.
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1984 and 1985 the land use on this parcel was described as natural
vegetation. The land use as demonstrated by a 1985 aerial
photograph”’ was covered by mature native vegetation such as sage
brush that had obviously been there for a long period of time.
The State Engineer'finds no water was placed to beneficial use on
Parcel 1 for the 23-year period from 1962 through 1985.
' II1I.
ABANDONMENT

The State Engineer in his Interim Ruling No. 4411 and in
General Finding of Fact I found that the protestant has the burden
of proving its case of abandonment by clear and convincing acts of
abandonment and intent to abandon, i.e., intent to forsake and
desert the water right." ‘aAbandonment, requiring a union of acts
and intent is a cquestion of fact to be determined from all the

193

surrounding circumstances. Non-use for a period of time may

¥ however,

inferentially be some evidence of intent to abandon,
abandonment will not be presumed, but rather must be clearly and
convincingly established by the evidence.

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications from Group 3, held that if there
is a substantial period of- non-use of the water, the State
Engineer finds the land has been covered by an improvement
inconsistent with irrigation, and the applicant has not made a
sufficient showing of lack of intent to abandon, the water right

will be deemed abandoned, unless it is an intrafarm transfer.

¥ pxhibit No. 1072, public administrative hearing before the State

Engineer, January 27, 2000.

¥ gtate Engineer’s Interim Ruling No. 4411, dated B&august 30, 1996.

Citing to Franktown Creek Irrigation Co., Inc Marlette Lake Company ggg the
SsaLg_Eng;nggr__i_rh_rsrézg__irmgyg_g 77 Nev. 348 354 (1961).

 Revert v. Ray, 95 Nev. 782, 786 (1979).

194 A .
ankto re r V. rlette Lake e

State Engineer of the State of Nevada, 77 Nev. 348, 354 (1961}.
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However, the Federal District Court alsc held that if there is
solely a finding of non-use on any parcel, combined with a finding
of payment of taxes or assessments, the PLPT has failed to prove
abandonment by clear and convincing evidence.

Parcel 1 - The State Engineer has already found that no water was
placed to beneficial use on Parcel 1 for the 23-year period from
1962 through 1985. The State Engineer finds that while the land
is not physically covered by a structure, the land use is
inconsistent with irrigated agriculture in that it is covered with
mature native brush. The State Engineer finds that no evidence
was provided to rebut an intent to abandon the water right.

No testimony was provided at the 2000 administrative hearing
that the owner of the water rights under Application 49880 had
continually paid the assessments and taxes due on these water
rights and that none were delinquent.

CONCLUSTONS OF LAW
I. '

The State Engineer has jurisdiction over the parties and the

subject matter of this action and determination.’”
II.
'PERFECTION

The State Engineef concludes that the protestant did not

prove its claim of lack of perfection as to Parcel 1.
III.
FORFEITURE _

The State Engineer concludes that the protestant proved the
statutory period of non-use, the water rights are subject to the
forfeiture provision of NRS § 533.060, and the water right
appurtenant to Parcel 1 is subject to forfeiture.

ABANDONMENT '
The State Engineer concludes as to Parcel 1 that the

Y* NRS chapter 533 and Order of Remand from Federal District Court.
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protestant proved non-use for a substantial period of time, proved

a land use inconsistent with'irrigation, and that the applicant

did not make a sufficient showing of lack of intent to abandon the

water right, therefore, the water right éppurtenant to Parcel 1 is

subject to abandonment. _ :
RULING

The protest to Application 49880 is upheld in part and
overruled in part. The State Engineer’s decision as to the

granting of the transfer of water rights appurtenant to Parcel 1
is hereby rescinded and the water right appurtenant to Parcel 1 is
hereby declared forfeited and abandoned. Application 49880 is
hereby denied as there is no water right to support the change

application.
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APPLICATION 49999
GENERAL
I.

Application 49999 was filed on July 16, 1986, by Edward P.
Workman to change the place of use of 23.00 acre-feet annually, a
portion of the decreed waters of the Truckee and Carson Rivers
previously appropriated under the Serial Numbers 562, 562-1, 561-8
and 561-8-B, Claim No. 3 QOrr Ditch Decree, and Alpine Decree.™™
The proposed point of diversion is described as being located at
Lahontan Dam. The existing places of use are described as:

Parcel 1 - 2.41 acres SW4 NE%, Sec. 28, T.1SN., R.28E., M.D.B.&M.

Parcel 2 - 0.36 acres SE% NWw4, Sec. 28, T.19N., R.28E., M.D.B.&M.

Parcel 3 - 2.34 acres NW4 NW%, Sec. 28, T.19N., R.28E., M.D.B.&M.

The proposed place of use is described as 5.11 acres in the Nw4
sw¥ of Section 5, T.19N., R.28E., M.D.B.& M.

Application 49999 was protested by the PLPT on the grounds
described in the General Introduction I of this ruling”’ and more

specifically on the grounds as follows:'

Parcel 1 - None
Parcel 2 - None
Parcel 3 - Forfeiture, abandonment.

FINDINGS OF FACT

‘ I.

CONTRACT DATES 49999

Parcel 3 - Exhibit UU from the 1988 administrative hearing
contains two documents covering this existing place of use. The

first is a "Certificate of Filing Water Right Application® dated

Y Exhibit No. 1200, public administrative hearing before the State
Engineer, April 11, 2000.

Y7 pxhibit No. 1201, public administrative hearing before the State

Engineer, April 11, 2000.

¥ Exhibit No. 400, public  administrative hearing before the State

Engineer, September 22, 1997.
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December 30, 1907, under the name of Walter Moody. The second
is a "Water-right Application" dated August 10, 1918, under the
name of James Burton. The 1918 document indicates that the water
right was assigned by a Mrs. M.R. Wampler to Mr. Burton, and that
the land was entered into by Walter Moody under his homestead
application number 1394 with said homestead being assigned to
James Burton by Moody’s heir Cora B. Wampler, sometimes known as
Mrs. M.R. Wampler. Other-evidence provides that Moody was paving
money for water right charges in 1909-1911, and that his widow,
Cora Moody-Wampler, had a notice of proof of homestead, residence,
cultivation and improvements by October 1914.°% The State
Engineer finds there is sufficient information in’ the
documentation to tie the 1918 contract to the 1907 contract and
finds the contract date is December 30, 1907.
II.
FORFEITURE
Parcel 3 - The contract date is December 30, 1507, therefore, the
water right is not subjecﬁ to the forfeiture provision of NRS §
533.060.
III.
ABANDONMENT

The State Engineer in his Interim Ruling No. 4411 and in
General Finding of Fact I found that the protéstant has the burden
of proving its case of abandonment by clear and convincing acts of
abandonment and intent to abandon, i.e., intent to forsake and

desert the water right.’” “Abandonment, requiring a union of acts

¥ Exhibit No. 1203, public administrative hearing before the State
Engineer, April 11, 2000.

% pxhibit Neos. 1209, 1210, 1211, 1212, public administrative hearing
before the State Engineer, April 11, 2000.

' state Engineer’s Interim Ruling No. 4411, dated August 30, 1996.

Citing to

5;aL_J2uuJL;JL_JLJJL_jﬁ;ﬁgLJﬂLQL;L_ﬁ 77 ﬁev. 348, 354 (1961)
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and intent is a question of fact to be determined from all the

" Non-use for a period of time may

03

surrounding circumstances.
inferentially be some evidence of intent to abandon,’® however,
abandonment will not be presumed, but rather must be clearly and
convincingly established by the evidence.

The Federal District Court in its Order of September 3, 1998,

relevant to transfer applications from Group 3, held that if there

is a substantial period of non-use of the water, the State

Engineer finds the ‘land has been covered by an improvement
inconsistent with irrigation, and the applicant has not made a
sufficient showing of lack of intent to abandon, theAwater'right
will be deemed abandoned, unless it is an intrafarm transfer.
However, the Federai District Court also held that if there is
solely a finding of non-use on any parcel, combined with a finding
of payment of taxes or assessments, the PLPT has failed to prove
abandonment by clear and convincing evidence. -

Parcel 3 - The PLPT provided evidence in Table 2 - "Land Use
Descriptions for Existing Place(s) of Use"’® which indicates from
aerial photographs that in 1948 the land was irrigated. In 1962,
1973, 1974 and 1975 the land use was described as bare land. In
1977 the land use was described as residential and bare land, and
in 1880, 1984, 1985 and 1986 the land use was described as
residential. The protestant provided evidence to corroborate its
analysis of the aerial photographs which shows the buildings
identified as residential are a row of storage and commercial
buildings.’™ The evidence indicates that from 1962 through 1973

*? Revert v. Ray, 95 Nev. 782, 786 (1979).
203 & k i o) fo) Ic . M a d t
State Engineer of the State of Nevada, 77 Nev. 348, 354 (1961).

¢ pxhibit No. 1205, public administrative hearing before the State
Engineer, April 11, 2000.

“®  Exhibit Nos. 1206, 1207, photographs 13-75. and 13-77,  public
administrative hearing before the State Engineer, April 11, 2000. :
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tree and brush type vegetation seemed to be invading the area and
that ditches, borders and evidence of irrigation structures appear
to be disappearing throughout those vyears, that from about 1973
through 1977 the then owner irrigated the area as pasture, and
that by 1977 at least two structures appeared on the property.®
Other evidence provided shows that other structures were not built
until 1984, 1985 and 1987," but no evidence was provided
demonstrating beneficial use of water on this property later than
1977.** The applicant did not purchase the water rights until
april 2, 1986, several months before the filing of the water
right application. '

The State Engineer finds there 1s not clear and convincing
evidence as to water use or lack thereof between 18977 and 1980,
that no evidence was presented that water was placed to beneficial
use on Parcel 3 for the 6 year period from 1980 through 1986, and
the land use is inconsistent with irrigatiomn. However, by the
fact that the former owner exercised dominion and control over the
water rights within that 6-year period pursuant to their sale in
1986 there is evidence of a lack of intent to abandon the water
right by the very fact that he sold the water rights.

CONCIUSIONS OF ILAW
I.
The State Engineer has jurisdiction over the partieé and the

subject matter of this action and determination.™

¢ pranscript, pp. 5744-5752, 5767-5770, public. administrative hearing

before the State Engineer, April 11, 2000.
*" Exhibit No. 1218, public administrative hearing before the State

Engineer, April 11, 2000.

208 Transcript, p. 5770, public administrative hearing before the State
Engineer, April 11, 2000.

2 pxhibit Nos. 1213 and 1214, public administrative hearing before the
State Engineer, April 11, 2000.

% NRs chapter 533 and Order of Remand from Federal District Court.
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II.
FORFEITURE
The State Engineer concludes the water right is not subject
to the forfeiture provision of NRS § 533.060.
III.
ABANDONMENT
The State Engineer concludes there is evidence demonstrating
a lack of intent to abanaon the water right.
, RULING
The protest'to Application 49999 is overruled and the State
Engineer's decision granting Application 49999 is hereby affirmed.
There are issues regarding bench land bottom land designations
which could require adjustments to this permit. Such adjustments
will be dealt with at the time of filing proof of beneficial use

and certificating of the water right.
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APPLICATION 51039
GENERAL
) I.

Application 51039 was filed on June 18, 1987, by Raul &
Frances A. Santos to change the place of use of 21.32 acre-feet
annually (however, upon analysis the State Engineer determined
21.315 acre-feet was the correct amount that should have been
applied for under this application), a portion of the decreed
waters of the Truckee and Carson Rivers previously appropriated
under the Serial Number 200, Claim No. 3 Qrr Ditch Decree, and
Alpine Decree.” The proposed point of diversion is described as
being located at Lahontan Dam. The existing place of use 1is
described as: '

Parcel 1 - 6.09 acres NW% NE%, Sec. 5, T.18N., R.29E., M.D.B.&M.

The proposed place of use 1s described as 6.09 acres in the NW4%
NE¥% of Section 5, T.18N., R.28E., M.D.B.& M. By letter dated
February 28, 1995, the applicant indicated that too much acreage
(1.20 acres}) had been removed from the existing place of use on
the supporting map and submitted a correction map indicating the
location of the water rights that were requested for transfer.™

II.

Application 51039 was protested by the PLPT on the grounds

described in the General Introduction I of this ruling,’™ and more

specifically on the grounds as follows:'*

i This application is being processed pursuant to a petition to certify

the application as an intrafarm transfer, therefore, no administrative hearing
was held. However, for ease of record keeping the State Engineer marked the
documents with exhibit numbers. Exhibit No. 1441, official records in the
office of the State Engineer.

2 pyhibit No. 1445, official records in the office of the State Engineer.
3 File No. 51039, cfficial records of the office of the State Engineer.

¢ Exhibit No. 400, public administrative hearing bhefore the State
Engineer, September 22, 1997; protestant’s evidence submission filed July 7.
2000, official records in the offlce of the State Engineer.
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Parcel 1 - Partial lack of perfection, partial forfeiture,
partial abandonment.
FINDINGS OF FACT
I.
CONTRACT DATES 51038

Exhibit ZZ-2 from the 1988 administrative hearing contains a
contract covering the existing place of use under Application
51039, |
Parcel 1 - Exhibit ZZ-2 contains a "Water-right Application”" under
the name of Fred P. Steinbrook dated April 3, 1913, covering the
existing place of use. This contract notes that the following:
"homestead application number Serial 0850 assigned March 26, 1912
& Jan. 22, 1913, dated May 5, 1905, Fred L. Higby."' Exhibit ZZ-2
also contains a "Certificate of Filing Water Right Application”
under the name of Fred L. Higby dated June 22, 1907, covering the
existing place of use. The State Engineer finds there is
sufficient information to tie the two documents together and finds

the contract date is June 22, 1907.

II.
PERFECTION
Parcel 1 - The contract date is June 22, 1907. The PLPT provided
evidence in Table 2 - '"Land Use Descriptions for Existing

Place(s) of Use"” which indicates from aerial photographs that in
1948 the land use on this parcel was described as a portion
irrigated, road, delivery ditch, on-farm supply ditch and bare

land. The protestant did not provide any evidence other than a
1948 photograph as its evidence that a water right was not
perfected on this parcel between 1907 and 1948. The State

Engineer finds that a 1948 photograph is not sufficient evidence
to prove that a water right was never perfected on this parcel

% Exhibit No. 1443, official records in the office of the State Engineer.

e Exhibit No. 1448, official records in the office of the State Engineer.




Ruling
Page 88

between 1907 and 1948; therefore, the protestant did not prove its
claim of partial lack of perfection on this parcel. The State
Engineer specifically adopts and incorporates General Conclusion
of Law II, which held that for lands which have a water right
contract dated pre-1927 at some point in time prior to the date of
the contract the water right was perfected.
IIT.
FORFEITURE

The Federal District Court in its Order of Remand of
September 3, 1998, relevant to transfer applications from Group 3,
held that if the evidence showed that any of the applications were
solely intrafarm transfers the State Engineer was to certify that
finding to the Federal District Court, and held that the water
rights would not be subject to the to doctrine of forfeiture.
Parcel 1 - The contract date is June 22, 1907, and therefore, is
not subject to the forfeiture provision of NRS § 533.060.

IV.
ABANDONMENT

The State Engineer in his Interim Ruling No. 4411 and in
General Finding of Fact I found that the protestant has the burden
of proving its case bf abandonmént by clear and convincing acts of
abandonment and intent to abandon, i.e., intent to forsake and

217

desert the water right. *Abandonment, requiring a union of acts

and intent is a question of fact to be determined from all the

»*?  Non-use for a period of time may

21%

surrouﬁding circumstances.
inferentially be some evidence of intent to abandon,
abandonment will not be presumed, but rather must be clearly and

however,

7 state Engineer's Interim Ruling No. 4411, dated August 30, 1996.

Citing to anktown R = o
State Engineer of the State of Ng ggg 7 Nev. 348, 354 (1961) .

® Revert v. Ray, 95 Nev. 782, 786 (1979).

it t e i i . arl La o) a

s;éLg_Egg;ngg;_JLngijgsg_gi_mgygdg 77 Nev. 348 354 (19%61).
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convincingly established by the evidence.

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications from Group 3, held that if there
is a substantial period of non-use of the water, the State
Engineer finds the land has been covered by an improvement
inconsistent with irrigation, and the applicant has not made a
sufficient showing of lack of intent to abandon, the water right
will Dbe deemed abandoned, unless it is an intrafarm transfer.
However, the Federal District Court alsc held that if there is
solely a finding of non-use on any parcel, combined with a finding
of payment of taxes or assessments, the PLPT has failed toc prove
.abandonment by clear and convincing evidence.

Parcel 1 - The PLPT provided evidence in Table 2 - "Land Use
Descriptions for Existing Place(s) of Use"’® which indicates from
aerial photographs that in 1948 the land use on this parcel was
described as a portion irrigated, road, delivery ditch, on-farm
supply ditch and bare land. In 1962, 1972, 1973, 1974 19875, 1977,
1980, 1984, 1985, 1986 and 1987 the land use was described as a
portion irrigated, road, delivery ditch and on-farm supply ditch.
The protestant provided evidence that out of the 6.09 acres
comprising the existing place of use that 5.31 acres was irrigated
from 1962 through 1987.”"  The protestant further provided
evidence that out of the 6.09 acres comprising the existing place
of use that 0.32 of an acre was covered by on-farm ditches from
1962-1987.%° Therefore, the only part of the existing place of
use that the protestant did not show as irrigated form 1962
through 1987 was a 0.46 of an acre taken up by the land use along
the western border of the existing place of use, which it

% Exhibit No. 1448, official records in the office of the State Engineer.

) Exhibit No. 1451, official records in the office.of the State Engineer.

22 pxhibit No. 1452, official records in the office of the State Engineer.
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appears’” the protestant’s evidence indicates is a road and a
delivery ditch. The State Engineer finds that no water was placed
to beneficial use on a 0.46 of an acre portion on the western edge
of the existing place of use from 1962 through 1287, and the land
use is inconsistent with irrigatiom.

The applicant provided evidence to support a claim that the
existing and proposed places of use are within the same farm unit
and these lands have been a farm unit since at least 1907.%*‘ The
State Engineer finds evidence was provided that the transfer from
this parcel is an intrafarm transfer not subject to the doctrine
of abandonment pursuant to Judge McKibben’'s Order of September 3,
1998.

' CONCLUSIONS OF LAW
I.

The State Engineer has jurisdiction over the.parties and the

subject matter of this action and determination.®”
II.
- PERFECTION

The State Engineer concludes that the protestant did not

prove its claim of partial lack of perfection as to Parcel 1.
IIT.
FORFEITURE

The State Engineer concludes based on the contract date that
the water right is not subject to the forfeiture provision of NRS
§ 533.060 and that the transfer is an intrafarm transfer not
subject to the doctrine of forfeiture pursuant to Judge McKibben's
Order of September 3, 1998.

*® Exhibit No. 1449, official records in the office of the State Engineer.

% pxhibit No. 1446, attachments C through J, official records in the
office of the State Engineer.

s NRS chapter 533 and Order of Remand from Federal District Court.
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Iv.
ABANDONMENT
The State Engineer concludes that the transfer is an

intrafarm transfer not subject to the doctrine of abandonment

pursuant to Judge McKibben'’s Order of September 3, 1998.

RULING
The protest to Application 51039 is hereby overruled and the

State Engineer's decision granting Application 51039 is hereby

affirmed.
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APPLICATION 51041
GENERAL
I. )

Application 51041 was filed on June 18, 1987, by Gary and’
Billie Jo Frazier Snow to change the place of use of 71.82 acre-
feet annually, a portion of the decreed waters of the Truckee and
Carson Rivers previously appropriated under Serial No. 25, Claim
No. 3 Qrr Ditch Decree, and Alpine Decree.’” The proposed point
of diversion is described as being located at Lahontan Dam. The

existing places of use are described as:

Parcel 1 - 2.37 acres NEW NW%, Sec. 34, T.18N., R.29E., M.D.B.&M.
Parcel 2 - 1.30 acres SEY% NW4, Sec. 34, T.18N., R.29E., M.D.B.&M.
Parcel 3 - 5.27 acres NWw% NE%, Sec. 34, T.1BN., R.2%E., M.D.B.&M.
Parcel 4 - 2.75 acres NEV NE%. Sec. 34, T.18N., R.29E., M.D.B.&M.
Parcel 5 - 0.21 acres SW% NE%, Sec. 34, T.18N., R.28E., M.D.B.&M.
Parcel 6 - 1.59 acres NWW SE%, Sec. 34, T.18N., R.29E., M.D.B.&M.
Parcel 7 - 1.42 acres NE% SW4, Sec. 35, T.18N., R.29E., M.D.B.&M.
Parcel 8 - 5.61 acres SE% SW%, Sec. 35, T.18N., R.29E., M.D.B.&M.

The proposed places of use are described as 3.70 acres in the NE%
NE%, 0.58 of an acre in the SW4% NE%, 5.39 acres in the SE% NE%,
1.09 acres in the NWM SE%, 7.92 acres in the NE% SE%, 0.83 of an
acre in the NEY% SW4, and 1.01 acres in the SEY% SWx%, all in Section
34, T.18N., R.Z9E., M.D.B.& M. '
' II.

Application 51041 was protested by the PLPT on the grounds

described in the General Introduction I of this ruling,?’ and more

specifically on the grounds as follows:™

% pxhibit Nos. 1090 and 1093, public administrative hearing before the

State Engineer, March 7, 2000.

227

Exhibit No. 1091, public administrative hearing before the State
Engineer, March 7, 2000.

' Exhibit No. 479, public administrative hearing before the State

Engineer, October 7, 1997.
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Parcel 1 - Partial lack of perfection, partial forfeiture,
‘ partial abandonment

Parcel 2 - Lack of perfection, forfeiture, abandonment

Parcel 3 - Partial lack of perfection, partial forfeiture,

partial abandonment

Parcel 4 - None

Parcel 5 - Partial forfeiture, partial abandonment

Parcel 6 - Lack of perfection,'forfeiture, abandonment

Parcel 7 - Lack of perfection, forfeiture, abandonment

Parcel 8 - Partial lack of perfection, partial forfeiture,

partial abandonment.
| FINDINGS OF FACT
I.
CONTRACT DATES 51041
Exhibit LLL from the 1989 administrative hearing contains

contracts covering the existing places of use under Application
51041.”° However, as noted below, the State Engineer believes not
all the relevant contract documents were put into evidence at the
1989 or the 2000 administrative hearings, and that one of the
contracts may not be relevant to lands under Application 51041.

Parcel 1 - Exhibit LLL contains two contracts covering this
existing place of use. The * first is an "Agreement" dated
September 8, 1920, between Robert and Rebecca Yarbrough and the
United States in which it indicates that F. W. Wightman and Emma
Snow Wightman, his wife, entered into a contract with the United
States in 1918. This document was recorded at the reduest of
George B. Snow on December 7, 1920. The 1920 agreement provides
that a supplemental instrument should thereafter be entered into
designating the irrigable acreage to be located in each smallest
subdivision of property of Wightman and his wife which therein is
to describe a sum total of 475 water righted acres. The agreement

29 Exhibit No: 1092, public administrative hearing before the State

Engineer, March 7, 2000.
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then describes many parcels, including the NE% NW% of Séctibn 34,
T.18N., R.29E., M.D.B.&M., and says as to the NEY% NW% there are 20
acres of irrigable 1land. The second is an ‘"Application for
Permanent Water Right" dated October 1, 1943, which indicates it
covers a part of the NE% NW4 of Section 34, T.18N., R.29E.,
M.D.B.& M., and indicates under that contract there were 18.25
total acres, 9 acres were already covered by a water right, that
16.6 acres were suitable for cultivation, and that there were 7.6
acres suitable for cultivation in excess of water rights. The
last page of Exhibit LLL (Exhibit No. 1092) shows that in this % %
section there were 9 acres of vested water rights under a deed to
Frank Ranch and Cattle Co.

The facts that can be ascertained from a careful study of all
the contracts found in Exhibit LLL and by drawing out of the % %
sections of land covered by those contracts are that the lands
under the 1920 agreement were part of a farm to the west of the
existing places of use under this application (but somehow
connected to the Snow family). The lands which encompass the
existing and proposed places of use under Application 51041 (but
for Parcel 8) were part of a farm upon which there were wvested
water rights, which in 1917 went to Sam Frank and/cor Frank Ranch
and Cattle Co. and which later went into the hands of the Snow
family. It appears that the Snow family (extended or not) had an
extremely larQe farm in this area, which early in the century
encompassed many sections of land.

When one reviews the water right maps that are used in the
office of the State Engineer, as noted in General‘Fihding of Fact
V, it shows that in the NEY% NW4 there are 29 acres of vested water
rights in this Y% Y% section and there are 7.6 acres of applied for
waters right in the NEY% NE% Nw¥% of Section 34, T.18N., R.29E.,
M.D.B.& M. - The State Engineer notes that 7.6 acres of applied for
water rights is the exact same amount of acreage that the 1943
contract indicates there was an area suitable for cultivation in
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excess of water right. Therefore, the State Engineer does not
believe that all pertinent documents were provided during the
original 1989 hearing, or at the 2000 administrative hearing, as
there appears to be missing a vested water right contract.

The State Engineer believes, upon review of the maps and
evidence, that the 1920 contract applies to the 20 acres which is
west of the existing place of use which cuts from north to south
through this % % section of land and the 1943 contract is the
relevant document for the existing places of use under Parcel 1
with the caveat that there appears to be missing a vested water
right contract for the approximate 10 acres in the SE% NEY% NW% of
Section 34, T.18N., R.29E., M.D.B.&M.

The State Engineer finds from the review of the documents
presented and the maps on file in the office of the State
Engineer, that the portion of the existing place of use under
Parcel 1 that is in the NE% NE% NWY% is an applied for water right
most likely under the 1943 contract. Having seen a document like
the 1943 contract before in these proceedings, the 1943 contract
appears to be a sort of change application pursuant to which
acreages were straightened out to land actually either under
cultivation or to be cultivated. _

The State Engineer finds that the only document presented
into evidence as to the SE% NEY% NW4% is the 1943 contract, but
finds the area is covered by a vested water right, however, no
evidence of that contract date was put into evidence at the
administrative hearings. Therefore, the only evidence the State
Engineer has is the 1943 contract. The State Engineer finds the
contract date is October 1, 1943, noting that the existing place
of use in the SEY% NE% Nw% of said Section 34 is covered by a
vested water right. . |
Parcel 2 - Parcel 2 has a nearly identical analysis as that just
provided above for Parcel 1. ‘Exhibit LLL contains two contracts

covering this existing place of use. The first is an "Agreement"”
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dated September 8, 1920, in which it indicates that F. W. Wightman
and Emma Snow Wightman, his wife, entered into a contract with the
United. States in 1918. The 1920 agreement provides that a
supplemental instrument should thereafter be entered into
designating the irrigable acreage to be located in each smallest
subdivision of property of Wightman and his wife which therein is
to describe a sum total of 475 water righted acres. The agreement
then describes many parcels, including the SE% NWY% of Secti@n 34,
T.18N., R.2%9E., M.D.B.&M., and says as to the SE% Nw¥% there are
19.7 acres of irrigable land. The second is an "Application for
Permanent Water Right® dated October 1, 1943, which indicates it
covers a part of the SEY% Nw% of Section 34, T.18N., R.29E.,
M.D.B.& M., and indicates under that contract there were 20.3
total acres, 10 acres were already covered by a water right, that
19.8 acres were suitable for cultivation, and that there were 9.8
acres suitable for cultivation in excess of water rights. The
last page of Exhibit LLL (Exhibit No. 1092) shows that in this % %
section there were 10 acres of vested water rights under a deed to
Frank Ranch and Cattle Co.

When one reviews the water right maps that are used in the
office of the State Engineer, as noted in General Finding of Fact
V, it shows that in the SE% NW% there are 29.7 acres of vested
water rights in ‘this % % section and there are 9.8 acres of
applied for water rights in the SE% SEY% NWw% of Section 34, T.18N.,
R.29E., M.D.B.&M. The State Engineer notes that 9.8 acres of
applied for water rights is the exact same amount of acreage that
the 1943 contract indicates there was an area suitable for
cultivation in excess of water right. Therefore, the State
Engineer does not bélieve that all pertinent dOCumehts' were
provided during the original 1989 hearing, or at the 2000
administrative hearing as there appears to be missing a vested

water right contract.’
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The State Engineer believes, upon review of the maps and
evidence, that the 1920 contract applies to the 19.7 acres which
is west of the existing place of use which cuts from north to
south through this % % section of land and the 1943 contract is
the relevant document for the existing places of use under Parcel
2 with the caveat that there appears to be missing a vested water
right contract for the NE% SE% NW% of Section 34, T.18N., R.2Z9E.,
M.D.B.&M.

The State Engineer finds from the review of the documents
presented and the maps on file in the office of the State
Engineer, that the portion of the existing place of use under
Parcel 2 that is in the SE% SE% NWY% is an applied for water right
mest likely under the 1943 contract. Having seen a document like
the 1943 contract before in these proceedings, the 1943 contract
appears to be a  sort of change application pursuant to which
acreages were straightened out to land actually either under
cultivation or to be cultivated.

The State Engineer finds that the only document presented
into evidence as to the NEY% SE% NW% of Section 34, T.18N., R.29E.,
M.D.B.&M. is the 1943 contract, but finds the area is covered by a
vested water right, however, no evidence of that contract date was
put into evidence at the administrative hearings. Therefore, the
only evidence the State Engineer has is the 1943 contract. The
State Engineer finds the contract date is October 1, 1943, noting
that the existing place of use in the NE% SE% NWw4 of said Section
34 is covered by a vested water right. '

Parcel 3 - Parcel 3 has the similar problems as seen in Parcels 1
and 2 in that a ccomplete analysis does not appear to have been
perfdrmed by either the applicant or the United States at the 1989
administrative hearing or by any party at the 2000 administrative
hearing. '

- Exhibit LLL contains only one contract covering this % %

section of land, but by reviewing the water right maps on file in
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the office of the State Engineer, the State Engineer does not
believe it is the correct contract for this existing place of use.
However,. it does evidence water rights on this % % section of land
and therefore will be used as the relevant document in the face of
no further documentation being provided. The document found in
Exhibit LLL is an "Application for Permanent Water Right" dated
October 1, 1943, which indicates it covers the NW¥% NE% of Section
34, T.18N., R.28E., M.D.B.& M., and indicates under that contract
there were 40 total acres, 20 acres were already covered by a
water right, that 35.3 acres were suitable for cultivation, and
that there were 15.3 acres suitable for cultivation in. excess of
water rights. The last page of Exhibit LLL (Exhibit No. 1092)
shows that in this % % section there were 20 acres of vested water
rights under a deed to Frank Ranch and Cattle Co. '

When one reviews the water right maps that are used in the

- office of the State Engineer, as noted in General Finding of Fact

V, it shows that in the NW% NE% there are 20 acres of vested water
rights in this % % section and there are 15.3 acres of applied for
water rights 1in the &% NW4 NE% of Section 34, T.18N.; R.29E.,
M.D.B.&M. The State Engineer notes that 15.3 acreé of applied for
water rights is the exact same amount of acreage that the 1943
contract indicates there was an area suitable for cultivation in
excess of water right. Therefore, the State Engineer does not
believe that all pertinent documents were provided during the
original 1989 hearing, or at the 2000 administrative hearing as
there appears to be missing a vested water right contract.

The State Engineer believes, upon review of the maps and
evidence, that the 1943 contract applies to the 15.3 acres which
is in the S% NW4 NE% of this % % section of land and the 1943
contract is not the relevant document for the existing places of
use under Parcel 3 since the maps indicate that the NY2 NW% NE% of
Section 34, T.18N., R.29E., M.D.B.&M., which is where the existing
place of use is located, is an area covered by a vested water
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right.

The State Engineer finds from the review of the documents
presented and the maps on file in the office of the State
Engineer, that the existing place of use under Parcel 3 is covered
by a wvested water right. Having seen a document like the 1943
contract before in these proceedings, the 1943 contract appears to
be a sort of change application pursuant to which acreages were
straightened out to land actﬁally either under cultivation or to
be cultivated.

The State Engineer finds that the only document presented-
into evidence as to the N¥: NW¥ NE% is the 1943 contract, but finds
the area is covered by a vested water right, however, no evidence
of that contract date was put into evidence at the administrative
hearings. Therefore, the only evidence the State Enginéer has is
the 1943 contract. The State Engineer finds the contract date is
October 1, 1943, noting that the existing place of use in the N%
Nwt NE% of said Section 34 is covered by a vested water right.
Parcel 5 - Parcel 5 has the similar problems as seen in Parcels 1,
2 and 3 in that a complete analysis does not appear to have been
performed by either the applicant or the United States at the 1989
administrative'hearing or by any party at the 2000 administrative
hearing.

Exhibit LLL contains only one contract covering this % %
section of land, but by reviewing the water right maps on file in
the office of the State Engineer, the State Engineer does not
believe it is the correct contract for this existing place of use.
However, it does evidence water rights on this % % section of land
and therefore will be used as the relevant document in the face of
no further documentation being provided. The document foﬁnd in
Exhibit LLL is an “Application for Permanent Water Right" dated
October 1, 1943, which indicates it covers the SW NE% of Section
34, T.18N., R.29E., M.D.B.&M., and indicates under that contract
there were 40 total acres, 20 acres were already covered by a
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water right, that 38.3 acres were suitable for cultivation, and
that there were 18.3 acres suitable for cultivation in excess of
water rights. The last page of Exhibit LLL (Exhibit No. 1092)
shows that in this % % section there were 20 acres of vested water
rights under a deed to Frank Ranch and Cattle Co.

When one reviews the water right maps that are used in the
office of the State Engineer, as noted in General Finding of Fact
V, it shows that in the SW¥ NEY% there are 20 acres of vested water
rights in this % % section and there are 18.3 acres of applied for
water rights in the S% SW4 NE% of Section 34, T.18N., R.29E.,
M.D.B.&M. The State Engineer notes that 18.3 acres of applied for
water rights is the exact same amount of acreage that the 1943
contract indicates there was an area suitable for cultivation in
excess of water right. Therefore, the State Engineer does rnot
believe that all pertinent documents were provided during the
original 1989 hearing, or at the 2000 administrative hearing as
there appears to be missing a vested water right contract.

The State Engineer believes, upon review of the maps and
evidence, that the 1943 contract applies to the 18.3 acres which
is in the 5% SW4 NEY% of this % % section of land and the 1943
contract is not the relevaht document for the existing places of
use under Parcel 5 since the maps indicate this area was covered
by a vested water right in the N¥: SW4 NE% of Section 34, T.18N.,
R.29E., M.D.B.&M. |

The State Enginéer finds from the review of the documents
presented and the maps on file in the office of the State
Engineer, that the portion of the existing place of use under
Parcel 5 that is in the N¥% SW% NE% is covered by a vested water
right. Having séen a document like the 1943 contract before in
these proceedings, the 1943 contract appears to be a 'sort of
change épplication*pursuant to which acreages were straightened
out to land actually either under cultivation or to be cultivated..
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The State Engineer finds that the only document preéented
into evidence as to the N¥% SWY% NE% is the 1943 contract, but finds
the area is covered by a vested water right, however, no evidence
of that contract date was put into evidence at the administrative
hearings. Therefore, the only evidence the State Engineer has is
the 1943 contract. The State Engineer finds the contract date is
October 1, 1943, noting that the existing place of use in the N%
SW¥% NE% of said Section 34 is covered by a vested water right.
Parcel 6 - Parcel 6 has issues similar to the above-referenced
parcels, but the State Engineer believes the 1943 contract is the
relevant document. Exhibhit LLL contains only one contract
covering this existing place of use and by reviewing the water
right maps on file in the office of the State Engineer, the State
Engineer believes it is the correct contract for this exiéting
place of use. The document found in Exhibit LLL is an
"application for Permanent Water Right" dated October 1, 1943,
which indicates it covers the NW4% SE% of Section 34, T.18N.,
R.29E., M.D.B.&M., and indicates under that contract there were 40
‘total acres, 20 acres were already covered by a water right, that
37.1 acres were suitable for cultivation, and that there were 17.1
acres suitable for cultivation in excess of water rights. The
last page of Exhibit LLL (Exhibit No. 1092) shows that in this % %
section there were 20 acres of vested water rights under a deed to
Frank Ranch and Cattle Co. 7

When one reviews the water right maps that are used in the
office of the State Engineer, as noted in General Finding of Fact
V, it shows that in the NW% SE% there are 20 acres of vested water
rights in this % % section and there are 17.1 acres of applied for
water rights in the S% NW% SE% of Section 34, T.18N., R.29E.,
M.D.B.&M. The State Engineer notes that 17.1 acres of applied for
water rights 1is the exact same amount of acreage that the 1943
contract indicates there was an area suitable for cultivation in
excess of water right. These 17.1 acres encompasses the existing
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place of use under Parcel 6.

The State Engineer finds, from the review of the documents
presented and the maps on file in the office of the State
Engineer, that the existing place of use under Parcel 6 in the S%
NW¥% SE% is covered by the water right applied for under the 1943
contract. Having seen a document like the 1943 contract before in
these proceedings, the 1943 contract appears to be a sort of
change application pursuant to which acreages were straightened
out to land actually either under cultivation or to be cultivated.
The State Engineer finds the contract date is October 1, 1943.
Parcel 7 - Parcel 7 has a nearly identical analysis as provided
above for Parcels 1 and 2. Exhibit LLL contains two contracts
covering this existing place of use. The first is an "Agreement"
dated September 8, 1920, in which it indicates that F. W. Wightman
and Emma Snow Wightman, his wife, entered into a contract with the
United States in 1918. The 1920 agreement provides that a
supplemental instrument - Should thereafter be entered into
designating the irrigable acreage to be located in each smallest
subdivision of property of Wightman and his wife which therein is
to aescribe a sum total of 475 water righted acres. The agreement
then describes many parcels, including the NEY% SW4 of Section 34,
T.18N., R.29E. M.D.B.&M., and says as to the NE% SW% there are
17.6 acres of irrigable land. The second is an "Application for
Permanent Water Right” dated October 1, 1943, which indicates it
covers a part of the NE% SW4 of Section 34, T.18N., R.Z29E.,
M.D.B.& M.f and indicates under that contract there were 22.5
total acres, 12 acres were already covered by a water right, that
20.7 acres were suitable for cultivation, and that there were 8.7
acres suitable for cultivation in excess of water rightsﬁ The
last page of Exhibit LLL (Exhibit No. 1092) shows that in this % %
section there were 12 acres of vested water rights under a deed to
Frank Ranch and Cattle Co.




Ruling
Page 103

When one reviews the water right maps that are used in the

"office of the State Engineer, as noted in General Finding of Fact

V, it shows that in the NE¥ SW% there are 29.6 acres of vested
water rights in this % % section and there are 8.7 acres of
applied water right in the SE% NE% SW% of Section 34, T.18N.,
R.29E., M.D.B.&M. The State Engineer notes that 8.7 acres of
applied for water rights is the exact same amount of acreage that
the 1943 contract indicates there was an area suitable for
cultivation in excess of water right. Therefore, the State
Engineer does not believe that all pertinent documents were
provided during the original 1989 hearing, or at the 2000
administrative hearing as there appears to be missing a vested
water right contract.

The State Engineer believes, upon review of the maps and
evidence, that the 1920 contract applies té the 17.6 acres which
is west of the existing place of use which cuts from north to
south through this % % section of land and the 1943 contract is
the relevant decument for the existing places of use under Parcel
7 with the caveat that there appears to be missing a vested water
right contract for the NE% NE% SW4 of Section 34, T.18N., R.29E.,
M.D.B.&M. _

The State Engineer finds from the review of the documents
presented and the maps on file in the office of the State
Engineer, that the portion of the existing place of use under
Parcel 7 that is in the SEY% NE% SW% is an applied for water right
most likely under the 1943 contract. Having seen a document like
the 1543 contract befofe in these proceedings, the 1943 contract
appears to be a sort of change application pursuant to which
acreages were straightened out to land actually either under
cultivation or to be cultivated. _

The State Engineer finds that the only document presented
into evidence as to the NE% NE% SW% is the 1943 contract, but
finds the area is covered by a vested water fight,rhowever, no
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evidence of that contract date was put into evidence at the
administrative hearings. Therefore, the only evidence the State
Engineer has is the 1943 contract. The State Engineer finds the
contract date is October 1, 1943, noting that the existing place
of use in the NE% NE% SW% of said Section 34 is covered by a
vested water right.

Parcel 8 - Parcel 8 has a nearly identical analysis as provided
above for Parcels 1, 2 and 7. Exhibit LLL contains two contracts
covering this existing place of use. The first is an "Agreement"
dated September 8, 15920, in which it indicates that F. W. Wightman
and Emma Snow Wightman, his wife, entered into a contract wiﬁh the
United States in 1918. The 1920 agreement provides that a
supplemental instrument should thereafter be entered into
designating the irrigable acreage to be located in each smallest
subdivision of property of Wightman and his wife which therein
describes the sum total of 475 water righted acres. The agréement
then describes many parcels, including the SE% SW4 of Section 34,
T.18N., R.29E., M.D.B.&M., and says as to the SE% SW4 there are
12.4 acres of irrigable land. The second is an "Application for
Permanent Water Right" dated October 1, 1943, which indicates it
covers a part of the SEY% SWw4 of Section 34, T.18N., R.29E.,
M.D.B.&M., and indicates under that contract there were 25 total
acres, no acres were already covered by a water right, that 22.7
acres were suitable for cultivation, and that there were 22.7
acres suitable for cultivation in excess of water rights.

When one reviews the water right maps that are used in the
office of the State Engineer, as noted in General Finding of Fact
V, it shows that in the SE% SW% there are 12.4 acres of vested
water rights in this % % section and there are 22.7 acres of
applied water right in the E% SE% SW4% of Section 34, T.18N.,
R.29E. M.D.B.&M. The State Engineer notes that 22.7 acres of
applied for water rights is the exact same amount of acreage that

the 1943 contract indicates there was an area suitable for
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cultivation in excess of water right.

The State Engineer believes, upon review of the maps and
evidence, that the 1920 contract applies to thé 12.4 acres which
is west of the existing place of use which cuts from north to.
south through this % % section of land and the 1943 contract is
the relevant document for the existing places of use under Parcel
8.

. The State Engineer finds from the review of the documents
presented and the maps on file in the office of the State
Engineer, that the portion of the existing place of use under
Parcel 8 is an applied for water right most likely under the 1943
contract Having seen a document like the 1943 contract before in
these proceedings, the 1943 contract appears to be a sort of
change application pursuant to which acreages were straightened
out to land actually either under cultivation or to be cultivated.
The State Engineer finds the contract date is October 1, 1943.

IIX.
PERFECTION
Parcel 1 - The contract date is October 1, 1943, but the State
Engineer notes that the existing place of use in the SE% NE% NW#4
is covered by a vested water right. The PLPT provided evidence in
Table 2 - "Land Use Descriptions for Existing Place(s) of Use"™
which indicates from aérial photographs that in 1948 the land use
on this parcel was described as a canal and portion irrigated.
The protestant did not provide any evidence other than a 1948
photograph as its evidence that a water right was not perfected on
this parcel between either pre-Project times or 1943 and 1948 and
did not provide any evidence as to the when canal might have been
built. Furthermore, as set forth in General Finding of Fact X,
the canal must not have been in existence at the time of the 1943
contract as canals were excluded by ‘Reclamation Service

¥ Exhibit No. 1095, public administrative hearing before the State
Engineer, March 7, 2000. '
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Regulations from being considered irrigable areas.

The State Engineer finds that a 1948 photograph is not
sufficient evidence to prove that a water right was never
perfected on this parcel between pre-Project times or 1943 and
1948; therefore, the protestant did not prove its claim of partial
lack of perfection on this parcel. DNoting that the maps show the
area in the SEY% NE% NW% to be covered by a vested water right, and
the water right is based on the exchange of pre-Project vested
water rights for Project water rights, the State Engineer
specifically adopts and incorporates General Finding of Fact IX
that pr3e-Project vested water rights were perfected as a matter
of fact and law. ' '
Parcel 2 - The contract date is October 1, 1943, but the State
Engineer notes that the existing place of use in the NE% SEW% NW4
is covered by a vested water right. The PLPT provided evidence in
Table 2 - “Land Use Descriptions for Existing Place(s) of Use"™
which indicates from aerial photographs that in 1948 the land use
on this parcel was described as a canal. The protestant did not
provide any evidence other than a 1948 photograph as its evidence
that a water right was not perfected on this parcel between pre-
Project times or 1943 and 1948 and did not provide any evidence as
to when the canal might have been built. Furthermore, as set
forth in General Finding of Fact X, the canal must not have been

in existence at the time of the 1943 contract as canals were

excluded by Reclamation Service Regulations from being considered
irrigable areas.

The State Engineer finds that a 1948 photograph is not
sufficient evidence to prove that a water right was never
perfected on this parcel between pre-Project times or 1943 and
1948, therefore, the protestant did not prove its claim of partial
lack of perfection on'this parcel. Noting that the-maps show the

= Exhibit No. 1095, public administrative hearing before the State

Engineer, March 7, 2000.
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area in the NE% SEY% NW% to be covered by a vested water right, and
is therefore based on the exchange of pre-Project vested water
rights for Project water rights, the State Engineer specifically
adopts and incorporates General Fiﬁding of Fact IX that pre-

Project vested water rights were perfected as a matter of fact and

law. ‘

Parcel 3 - The State Engineer finds the contract date is October
1, 1943, but the existing place of use is covered by a vested
water right. The PLPT provided evidence in Table 2 - "Land Use

2 . . .
* which indicates from

Descriptions for Existing Place(s) of Use"’
aerial photographs that in 1948 the land use on this parcel was
described as irrigated. Therefore, the State Engineer finds the
protestant's claim of partial lack of perfection is without merit.
Parcel 6 - The contract date is October 1, 19543. The PLPT
prrovided evidence in Table 2 - "Land Use Descriptions for Existing
Place(s) of Use"” which indicates from aerial photographs that in
1948 thé land use on this parcel was described as a drain ditch.
The protestant did not provide any evidence other than a 1948
photograph as its evidence that a water right was not perfected on
this parcel between 1943 and 1948 and did not provide any evidence
as to the when drain ditch might have been built. Furthermore, as
set forth in General Finding of Fact X, the drain must not have
been in existence at the time of the 1943 contract as drains were
excluded by Reclamation Service Regulations from being considered
irrigable areas.

The State Engineer finds that a 1948 photogréph is not
sufficient evidence to prove that a water right was never
perfected on this parcel between 1943 and 1948, therefore, the
protestant did not prove its claim of lack of perfection on this

% pxhibit No. 1095, public administrative hearing before the State

Engineer, March 7, 2000.

3 Exhibit No. 1095, -public administrative hearing before the State
Engineer, March 7, 2000. '
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. barcel.

Parcel 7 - The contract date is October 1, 1943, but the State
Engineer notes that the existing place of use in the N¥% NE% SW4% is
covered by a wvested water right. The PLPT provided evidence in
Table 2 - "Land Use Descriptions for Existing Place(s) of Use"™
which indicates from aerial photographs that in 1948 the land use
on this parcel was described as a canal. The protestant did not
provide any evidence other than a 1948 photograph as its evidence.
that a water right was not perfected on this parcel between pre-
Project and 1943 and 1948 and did not provide any evidence as to
when the canal might have been built. Furthermore, as set forth
in General Finding of Fact X, the canal must not have been in
existence at the time of the 1943 contract as canals were excluded
by Reclamation Service Regulations from being considered irrigable
areas. '

‘The State Engineer finds that a 1948 photograph is not
sufficient evidence to prove that a water right wés never
perfected on this parcel between pre-Project and 1943 and 1948,
therefore, the protestant did not . prove its claim of lack of
perfection on this parcel. Noting that the maps show the area in
the N%: NE% SW% to be covered by a vested water right, and the
water right is therefore based on the exchange of pre-Project
vested water rights for Project water rights, the State Engineer
specifically adopts and incorporates General Finding of Fact IX
that pre-Project vested water rights were perfected as a matter of
fact and law.

Parcel 8 - The contract date is October 1, 1943. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing

Place(s) of Use"®® which indicates from aerial photographs that in

% Exhibit No. 1095, public administrative hearing before the State

Engineer, March 7, 2000.

#°  Exhibit No. 1095, public administrative hearing before the State

Engineer, March 7, 2000.
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1948 the land use on this parcel wés described as a canal and
portion irrigated. The protestant did not provide any evidence
other than a 1948'photograph as its evidence that a water right
was not perfected on this parcel between 1943 and 1948 and did not
provide any evidence as to when the canal might have been built.
Furthermore, as set forth in General Finding of Fact X, the canal
must not have been in existence at the time of the 1943 contract
as cahals were excluded by Reclamation Service Regulations from
being considered irrigéble areas.

The State Engineer finds that a 1948 photograph is not
sufficient evidence to prove that a water right was never
perfected on this parcel between 1943 and 1948; therefore, the
protestant did not prove its claim of partial lack of perfection
on this parcel. '

IITI.
FORFEITURE _ _

The Federal District Court in its Order of September 3, 1998,

relevant to transfer applications from Group 3 held that if the
evidence showed that any of the applications were solely intrafarm
transfers the State Engineer was to certify that finding to the
Federal District Court, and held that the water rights would not
be subject to the doctrine of forfeiture. ' '
Parcels 1, 2, 3, 5 and 7 - Portions or all of the existiﬁg places
of use under all these parcels are covered by vested watér rights
even though the State Engineer above found the water right
contract to be dated October 1, 1943, because he was not given
evidence of the actual contract date of the vested water right.
However, this does not negate the fact that the State Engineer has
evidence that the water rights on those parcels are pre-Project
vested water rights. The State Engineer finds for those portions
of the listed parcels that are covered by vested water rights,
since those rights pre-date March 22, 1913, they are not subject
to the forfeiture provision of NRS § 533.060. '




Ruling
Page 110

Therefore, as to Pafcel 1 the portion of the existing place
of use in the SE% NE% NW% 1s not subject to the forfeiture
provision of NRS § 533.060; as to Parcel 2 the portibn of the
existing place of use in the NE% SEY% NW% is not subject to the
forfeiture provision of NRS § 533.060; as to Parcel 3 the entire
existing place of use is in the N% NW% NE% and is not subject to
the forfeiture provision of NRS § 533.060; as to Parcel 5 the
existing place of use is in the N% SW% NE% is not subject to the
forfeiture provision of NRS § 533.060; and as to Parcel 7 the
portion of the existing place of use in the NE% NEY% SW% is not
subject to the forfeiture provision of NRS § 533.060.

Parcel 1 - The PLPT provided evidence in Table 2 - "Land Use
Descriptions for Existing Place(s) of Use"”*
aerial photogfaphs that in 1948, 1962, 1972, 1973, 1974, 1975,
1977, 1980, 1984 and 1985, the land use on this parcel was
described as a canal and portion irrigated. 'In 1986 and 1987, the
land use was described as a canal and bare land. The protestant
provided further evidence that from 1548 throﬁgh‘1985 1.2 acres
of the existing place of use in the NE% NE% NWw4% were irrigated.?”
It appears that the protestant's remaining contention goes to the
area it describes as a canal. The State Engineer finds that no
water was placed to beneficial use under the area described as a
canal from 1948 through 1987.

Parcel 2 - The PLPT provided evidence in Table 2 - “Land Use

2% which indicates from

Descriptions for Existing Place(s) of Use
aerial photographs that in 1948, 1962, 1972, 1973, 1974, 1975,
1977, 1980, 1984, 1985, 1986 and 1987 the land use on this parcel

¢ pxhibit No. 1095, public administrative hearing . before the State

Engineer, March 7, 2000.

Exhibit No. 1097, public administrative hearing before the State
Engineer, March 7, 2000.

237

" Exhibit No. 1085, public administrative hearing before the State

Engineer, March 7, 2000.

which indicates from
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was described as a canal. The'State Engineer finds that no water
was placed to beneficial use under the area described as a canal
from 1948 through 1987.

Parcel 3 - The PLPT provided evidence in Table 2 - "Land Use

239 ’ 'y »
" which indicates from

Descriptions for Existing Place(s) of Use
aerial photographs that in 1975 and 1980 the existing place it of
use was fully irrigated. In 1984, 1985, 1586 and 1987, the land
use on this parcél was described as bare 1land and portion
irrigated. The protestant provided further evidence that from
1962 through 1987 2.09 acres of the existing place of use were
By review of the 1986 aerial photograph #65 found in

240

Exhibit No. 1096, the State Engineer does not agree that a portion

241

of this parcel was bare ground, but rather finds the parcel was

fully irrigated thereby precluding any claim of forfeiture. The
State Engineer finds there is not clear and convincing evidence of

non-use for the statutory 5-year period.
Parcel 5 - The PLPT provided evidence in Table 2 - "Land Use

2

Descriptions for Existing Place(s) of Use"’* which indicates from

aerial photographs that from 1948 through 1975 the land use on

this parcel was described as irrigated. In 1977, 1580, 1984,
1985, 1986 and 1987 the land use on this parcel was described as a
lined, on-farm supply ditch. The protestant provided evidence

that the on-farm supply ditch covers 0.21 of an acre.’® 1If the

**  Exhibit No. 1095, public- administrative hearing before the State

Engineer, March 7, 2000.

240

Exhibit No. 1097, public administrative hearing before the State
Engineer, March 7, 2000.

241

Exhibit No. 1096, public administrative hearing before the State
Engineer, March 7, 2000. . ‘

*?  pyhibit No. 1095, public administrative hearing before the State
Engineer, March 7, 2000.

**  pxhibit No. 1098, public administrative hearing before the State
Engineer, March 7, 2000.
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area was ilrrigated through at least 1975, and then an on-farm
supply ditch was put in (in modern times now lined to increase the
efficiency of water use) the State Engineer does not believe this
changes the analysis that this was considered a water righted
area, and since the ditch was new in 1977 it is more likely than
not that it was being used to irrigate the fields clearly seen in
Exhibit Neo. 1096 demonsﬁrating beneficial use of the water thereby
pfecluding any claim of non-use. The State Engineer finds there
is not clear and convincing evidence of non-use.

Parcel 6 - The PLPT provided evidence in Table 2 - "Land Use

44

Descriptions for Existing Place(s) of Use"’** which indicates from
aerial photographs that in 1948, 1962, 1972, 1973, 1974, 18975,
1977, 1980, 1984, 1985, 1986 and 1987 the land use on this parcel
was described as a drain ditch. The State Engineer finds that no
water was placed to beneficial use under the area described as a
ditch from 1948 through 1987.

Parcel 7 - The PLPT provided evidence in Table 2 - "Land Use

“ which indicates from

Descriptions for Existing Place(s) of Use"’
aerial photographs that in 1948, 1%62, 19872, 1973, 1974, 1975,
1977, 1980, 1984, 1985, 1986 and 1987 the land use on this parcel
was described as a canal. The State Engineer finds that no water
was placed to beneficial use under the area described as a canal
from 1948 through 1987. |

Parcel 8 -~ The PLPT provided evidence in Table 2 - “"Land Use
Descriptions for Existing Place(s) of Use"™® which indicates from
aerial photographs that in 1948, 1962, 1972, 1973, 1974, 1875,
1977, 1980, 1984, 1985, 1986 and 1987 the land use on this parcel

' Exhibit No. 1095, public administrative hearing before the State
Engineer, March 7, 2000. :

% pyhibit No. 1095, public administrative hearing before the State
Engineer, March 7, 2000.

¢ Exhibit No. 1095, public administrative hearing before the State
Engineer, March 7, 2000. ’ :
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was described as a canal and portion irrigated. The protestant
provided further evidence that from 1948 through 1987 4.24 acres

237

of the existing place of use were irrigated. The State Engineer
finds that no water was placed to beneficial use under the area
described as a canal from 1948 throﬁgh 1987.

Parcels 1, 2, 3, 4, 5, 6, 7, 8, - The State Engineer finds the
contract date is October 1, 1943, but for those portions of the.
existing places of use in Parcels 1, 2, 3, 5 and 7 that are
covered by vested water rights. The 1%43 contract shows that all
the lands at issue under application 51041 were part of the same
farm in 1943 and no evidence indicates it is otherwise at the time
the application was filed, in fact the evidence points to it still
be one family farm. The aerial photographs provided by the
protestant’® show that the farm extends into the area discussed
under the Contract Date section of this ruling as being under the
1920 contract. The "Agreement" dated September 8, 1920, in which
it indicates that F. W. Wightman and Emma Snow Wightman, his wife,
entered into a contract with the United States in 1918,
interestingly is in the name of someone with a middle name of
Snow, which is the same unusual name which is the last name of the
applicants under Application 51041.

The State Engineer finds from the review of the evidence
presented that all the existing and proposed places of use under
Application 51041 are within the same fémily farm unit which has
been a farm unit since at least 1943, and perhaps earlier. The
State Engineer finds all the transfers requested under Application
51041 are intrafarm transfers not subject to the forfeiture
provision of NRS § 533.060 pursuant to Judge McKibben's Order of
September 3, 1998,

*T  Exhibit No. 1097, public administrative hearing before the State

Engineer, March 7, 2000.

** pxhibit No. 1096, public administrative hearing before the State

Engineer, March 7, 2000.
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Iv.
ABANDONMENT
The State Engineer in his Interim Ruling No. 4411 and in
General Finding of Fact I found that the protestant has the burden
of proving its case of abandonment by clear and convincing acts of
abandonment and intent to abandon, i.e., intent to forsake and
desert the water right.’ r"Abandonment, requiring a union of acts
and intent 1is a question of fact to be determined from all the

50 - l
ne Non-use for a period of time may

surrounding circumstances.
inferentially be some evidence of intent to abandon,” however,
abandonment will not be presumed, but rather must be clearly and
convincingly established by the evidence.

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications from Group 3, held that if there
is a substantial period of non-use of the water, the State
Engineer finds the land has been covered by an improvement
inconsistent with irrigation, and the applicant has not made a
sufficient showing of lack of intent to abandon, the water right
will be deemed abandoned, unless it 1is an intrafarm transfer.
However, the Federal District Court also held that if there is
solely a finding of non-use on any parcel, combined with a finding
of payment of taxes or assessments, the PLPT has failed to prove
abandonment by <¢lear and convincing evidence. The Federal
District Court in its Oxrder of September 3, 1998, relevant to
transfer applications from Group 3, further held that if the
evidence showed that any of the applications were solely intrafarm
transfers the State Engineer was to certify that findirng to the

249

State Engineer's Interim Ruling No. 4411, dated August 30, 199s.

Bevg;t v. Ray., 95 Nev. 782, 786 (1979).

251

ngi at £ AV . 77 Nev. 348, 354 (1961).
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Federal District Court, and held that the water rights would not
be subject to the doctrine of abandonment. .
Parcels 1, 2, 7 and 8 - The State Engineer has already found that
no water was placed to beneficial use under the areas described as
canals from 1948 through 1987. The State Engineer finds that the
canal area is a use inconsistent with irrigation and the applicant
made no showing of a lack of intent to abandon the water right,
but for the filing of the change application.
Parcels 3 and 5 - The State Engineer has already found there is
not clear and convincing evidence of non-use for thelstatutory 5-
veary pericd; therefore, there is no evidence to support a claim of
abandonment . ‘
Parcel 6 - The State Engineer has already found that no water was
placed to beneficial use on the area described as a ditch from
1948 through 1987. The State Engineer finds that the ditch area
is a use inconsistent with irrigation and the applicant made no
showing of a lack of intent to abandon the water right, but for
the filing of the change application. ;
Parcels 1, 2, 3, 4, 5, 6, 7, 8 - The State Engineer has already
found from the review of the evidence presented that all the
existing and proposed places of use under application 51041 are
within the same family farm unit which has been a farm unit since
at least 1943, and‘perhaps earlier. The State Engineer finds all
the transfers requested under 2application 51041 are intrafarm
transfers not subject to the doctrine of abandonment'pursuant to
Judge McKibben’'s Order of September 3, 1998. '
CONCLUSIONS OF LAW
I.
The State Engineer has jurisdiction over the parties and the

subject matter of this action and determination.’

*? NRS chapter 533 and Order of Remand from Federal District Court.
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II.
PERFECTION
The State Engineer concludes the protestant did not prove its
claim of lack of perfection as to Parcels 1, 2, 3, 5, 6, 7 and 8.
III.
FORFEITURE
The State Engineer concludes as to Parcels 1, 2, 3, 4, 5, 6,
7 and 8 that the water right transfers are an intrafarm transfers
not subject to the forfeiture provision of NRS § 533.060 pursuant
to Judge McKibben's Order of Sepﬁember 3, 1998. The State
Engineer concludes as to Parcels 1, 2, 3, 5 and 7 that the
following existing places of use under these parcels are covered
by vested water rights pre-dating March 22, 1913, and thereby are
not subject to the forfeiture provision of NRS § 533.060. As to
Parcel 1 the portion of the existing place of use in the SE% NE%
"NW% is not subject to the forfeiture provision of NRS & 533.060.
As to Parcel 2 the portion of the existing place of use in the NE%
SEY% NW4% 1is not subject to the forfeiture provisibn of NRS §
533.060. As to Parcels 3 and 5 the entire existing place of use
is not subject to the forfeiture provision of NRS § 533.060. As
to Parcel 7 the portion of the existing place of use in the NE%
NE% SWi is not subject to the forfeiture provision of NRS §
533.060. 1In addition, the State Engineer concludes as ﬁo Parcels
3 and 5 there is not clear and convincing evidence of non-use for
the statutory 5-year period to support a claim of forfeiture.
Iv.
ABANDONMENT
The State Engineer concludes as to Parcels 1, 2, 3, 4, 5, 6,
7 and 8 that the requests for transfer are intrafarm transfers not
subject to the doctrine of abandonment pursuant ﬁo Judge
McKibben's Order of September 3, 1998. The State Enginee:
concludes as to Parcels 3 and 5 there is not clear énd_convincing

evidence of non-use for a substantial period of time or of a use
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inconsistent with irrigation.
RULING
~The protest to Application 51041 is overruled and the State

Engineer’s decision granting Application 51041 is hereby affirmed.
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APPLICATION 51054
GENERAL
B
Application 51054 was filed on June 18, 1987, by Bernard and
Barbara Ponte to change the place of use of 69.75 acre-feet
annually, a portion of the decreed waters of the Truckee and
Carson Rivers previously appropriated under the Serial Number 442,
Claim No. 3 Orxr Ditch Decree, and Alpine Decree.’” The proposed
point of diversion is described as being located at Lahontan Dam.

The existing places of use are described as:
Parcel 1 - 9.07 acres NW% NE%, Sec. 24, T.19N., R.27E., M.D.B.&M.
Parcel 2 - 6.43 acres SW¥% NE%, Sec. 24, T.l19N., R.27E., M.D.B.&M.
The proposed places of use are described as 3.12 acres in the NE%
NE%, and 12.38 acres in the SE% NEY%, both in Section 24, T.19N.,
R.28E., M.D.B.& M.
Iz.
Application 51054 was protested by the PLPT on the grounds

described in the General Introduction I of this ruling,” and more

specifically on the grounds as follows:™™
Parcel 1 -~ Partial lack of perfection, forfeiture, abandonment

Parcel 2 - Forfeiture, abandonment.

33 pxhibit No. 1113, public administrative hearing before the State
Engineer, March 7, 2000. :

¢ pxhibit No. 1114, public administrative hearing before the State
Engineer, March 7, 2000.

%% pxhibit No. 479, public administrative hearing before the State
Engineer, October 7, 1997.
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FINDINGS OF FACT
I.
CONTRACT DATES 51054

Exhibit LLL from the 1989 administrative hearing contains.
contracts covering the existing places of use under Application
51054 %" |
Parcels 1 and 2 - Exhibit LLL contains a "Water-right Application
for Lands in Private Ownership" dated August 3, 1920, covering the

W2 NE% of Section 24, T.19N., R.27E., M.D.B.& M. The State
Engineer finds the contract dates are August 3, 1920. '
IT.
PERFECTION
Parcel 1 - The contract date is August 3, 1920. The PLPT provided
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)
of Use"”™ which indicates from aerial photographs that in 1948 the

land use on this parcel was described as natural vegetation and.
portion irrigated. The protestant did not provide any evidence
other than a 1948 photograph as its evidence that a water right
was not perfected on this parcel between 1920 and 1948. The State
Engineer finds that a 1948 photograph is not sufficient evidence.
to prove that a water right was never perfected on this parcel
between 1920 and 1948; therefore, the protestant did not prove its
claim of partial lack of perfection on this parcel. The State
Engineer specifically adopts and incorporates General Conclusion
of Law.II, which held that for lands which have a water right
contract dated pre-1927 at some point in time prior to the date of

the contract the water right was perfected.

¢ Exhibit No. 1115, public administrative hearing before the State -

Engineer, March 7, 2000.

7 Exhibit No. 1118, public administrative hearing before the State

Engineer, March 7, 2000.
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IXI.
FORFEITURE
Parcel 1 - The contract date is August 3, 1920, and

therefore, the water right if subject to the forfeiture provision
of NRS § 533.060. The PLPT provided evidence in Table 2 - "Land

58 ' A .
which indicates

Use Descriptions for Existing Place(s) of Use"’
from aerial photographs that in 1948 the land uses on this parcel
was described as natural vegetation and portion irrigated. In
1962, 1973, 1974, 1975, 1977 and 1980 the land use was described
as bare land and porticon irrigated. In 1984, 1985, 1986 and 1987
the land use was described as bare land. The analysis as to this
existing place of use needs to be separated into the distinct
pieces of land encompassed in the Parcel 1 existing place of use.

The first piece is what was called at the administrative

"hearing a "blade" shaped piece in the northern portion of the NW4

NE% of Section 24, T.19N., R.27E., M.D.B.&M. The evidence
indicates that in 1948 this land was covered by sagebrush, but
from 1962 through 1987 the land was cleared.”™ At the 1989

administrative hearing, the applicant identified this land as
barren land in both 1948 and 1989.°" It was noted that in all the
existing places of use there was evidence that looked as if the
land had been worked, but it was more difficult to see in the
"blade" .* No evidence was provided to show this land had been
irrigated in many years. The State Engineer finds no water was
placed to beneficial use on the 4.52 acré "blade" for the 39-year

***  Exhibit No. 1118, public administrative hearing before the State

Engineer, March 7, 2000.

% Exhibit No. 1118; Transcript, pp. 5447-5450, 5468, public

administrative hearing before the State Engineer, March 7, 2000.

*  pxhibit No. 424, public administrative hearing befoie the State

Engineer, September 23, 1897.

6 Transcript, pp. 5477-5478, public administrative hearing before the -
State Engineer, March 7, 2000.
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period from 1948 through 1987.

As to the second area in Parcel 1, the protestant provided
evidence that the entire.parcel was irrigated from 1948 through
1980°", but alleges that in 1984, 1985, 1986 and 1987 the land use
was bare land. Mr. Ponte testified that he has lived in the area
all his life and that when he bought the water rights off this
parcel in 1987 the land had a crop of alfalfa growing on it.’® It
was noted by the hearing officer, that it was very difficult to

‘ascertain whether the land was irrigated or not.’® In the review

of the aerial and infrared photographs it could be seen that the
land remained cleared and there was evidence of the ground
appearing to be worked. While the infrared photographs from the
1980's, as a instant snapshot in time, may not have shown a 1lush
green crop at that moment, crops are harvested and one snapshot
may not be enough evidence in instances where it is questionable
as to whether the land was irrigated or not.

Furthermore, if the land was irrigated late in the season in
1983 and Mr. Ponte filed change Application 51045 in June 1987
five consecutive years had not run to bring the non-use under the
requirements of the forfeiture statute. The State Engineer finds
the evidence as to the 4.55-acre portion of the Parcel 1 existing
place of use did not rise to the level of clear and convincing
evidence that no water was applied to this part of the existing’
place of use during the time frame of the photographs. |

*  Exhibit No. 1120, public administrative héaring before the State
Engineer, March 7, 2000.

263 Transcript, pp. 5467-5468, public administrative hearing before the
State Engineer, March 7, 2000.

e Transcript, pp. 5477-5478, public administrative hearing before the

State Engineer, March 7, 2000.
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Parcel 2 - The PLPT provided evidence in Table 2 - '"Land Use

65 . . .
which indicates from

Descriptions for Existing. Place(s) of Use"’
aerial photographs that in 1948, 1962, 1973, and 1974 the land
uses on this parcel was described as irrigated, but that in 1975 a
small farm structure came into existence taking up 0.25 of an acre
of land. As to the rest of the existing place of use, the
protestant’s witness believed that from 1984 through 1987 the land
use was bare land. As with Parcel 1, Mr. Ponte testified that he
has 1lived in the area all his life and that when he bought the
water rights off this parcel in 1987 the land had a crop of

It was noted by the hearing officer,

alfalfa growing on it.™

that it was very difficult to ascertain whether the land was
irrigated or not.” In the review of the aerial and infrared
photographs it could be seen that the land remained cleared and
there was evidence of the ground appearing to be worked. While
the infrared photographs from the 1980’'s, as a instant snapshot in
time, may not have shown a lush green crop at that moment, crops
are harvested and one snapshot may not be enough evidence in
instances where it 1is questionable as to whether the land was
irrigated or not.

Furthermore, if the land was irrigated late in the season in
1583 and Mr. Ponte filed change 2Application 51045 in June 1987
five consecutive years had not run to bring the non-use under the
requirements of the forfeiture statute, except for that 0.25 of an
acre portion that was covered by a structure. The State Engineer
finds the evidence provided did not rise to the level of clear and

convincing evidence that no water was applied to this part of the

% Exhibit No. 1118, public administrative hearing bhefore the State

Engineer, March 7, 2000.

268 Transcript, pp. 5467-5468, public administrative hearing 'beforer the

State Engineer, March 7, 2000.

e Transcript, pp. 5477-5478, public administrative hearing before the
State Engineer, March 7, 2000.
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existing place of use'during the time frame of the photographs,
except for that 0.25 of an acre portion that was covered by a
structure. '
Iv.
ABANDONMENT

The State Engineer in his Interim Ruling No. 4411 and in
General Finding of Fact I found that the protestant has the burden
of proving its case of abandonment by clear and convincing acts of
abandonment and intent to abandon, i.e., intent to forsake and

268

desert the water right. "Abandonment, requiring a union of acts

and intent is a question of fact to be determined from all the

269 Non-use for a period of time may

surrounding circumstances."
inferentially be some evidence of intent to abandon,”” however,
abandonment will not be presumed, but rather must be clearly and
convincingly established by the evidence. ‘

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications from Group 3, held that if there
is a substantial period of ncon-use of the water, the State
Engineer finds the land has been c¢overed by an‘ improvement
inconsistent with irrigation, and the applicant has not made a
sufficient showing of lack of intent to abandon, the water right
will be deemed abandoned, unless it is an intrafarm transfer.
However, the Federal District Court also held that if there is
solely a finding of non;use on any parcel, combined with a finding
of payment of taxes or assessments, the PLPT has failed to prove
abandonment by clear and convincing evidence.

Parcel 1 - The State Engineer has already found that no water was

¥ state Engineer’'s Interim Ruling No. 4411, dated Aﬁgust 30, 1996.
Citing to kK Irrigation Co R M

State Engineer of the State of Nevada, 77 Nev. 348, 354 (1961).
*7 Revext v. Ray, 95 Nev. 782, 786 (1979).

279

. c. Vv 8
[ V. ., 77 Nev. 348, 354 (1961).

k
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placed to beneficial use on the 4.52 acre "blade" for the 39 yvear
period from 1948 through 1887, and that the evidence as to the
4 .55 acre portion of the Parcel 1 existing place of use did not
rise to the level of clear and convincing evidence that no water
was applied to this part of the existing place of use during the
time frame of the photographs. The applicant in 1989 identified
the "blade" as barren land, therefore, the State Engineer finds
the land use is inconsistent with irrigation and the applicant
made no showing of a lack of intent to abandon the water right.
Parcel 2 - The State Engineer has already found the protestant’s
evidence did not rise to the standard of clear and convincing to
support a forfeiture, except for that 0.25 of an acre portion that
was covered by a structure, therefore, the State Engineer finds it
is also not sufficient to support a claim of abandonment. As to
the 0.25 of an acre in Parcel 2, the State Engineer finds there is
a substantial period of non-use of 12 years from 1975 to 1987,
that the 1land wuse is inconsistent with irrigation, that
insufficient evidence was provided to demonstrate a 1ack of intent
to abandon the water right.
CONCLUSTONS OF IAW
I.

The State Engineer has jurisdiction over the parties and the

subject matter of this action and determination.”
II.
PERFECTION

The State Engineer concludes the protestant did not prove its

claim of partial lack of perfection as to Parcel 1.
III.
FORFEITURE
The State Engineer concludes as to Parcel 1 the protestant

proved the statutory period of non-use as to the 4.52 acres that

** NRS chapter 533 and Order of Remand from Federal District Court.
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make up the “blade®, but did not provide clear and convincing
evidence of non-use as to the remaining portion of that parcel.
The State Engineer concludes as to the 0.25 of an acre in Parcel 2
that the protestant proved the statutory period of non-use, but as
to the remaining part of Parcel 2 did not provide clear and
convincing evidence of non-use.
Iv.
ABANDONMENT

As to Parcel 1, the State Engineer concludes that as to the
4.52 acres that makes up the "blade" the protestant proved its
claim of abandonment, but did not prove its claim'of abandonment
to the remaining portion of Parcel 1. The State Engineer
concludes as to Parcel 2, that as to the 0.25 of an acre the
protestant proved its claim of abandonment, but did not prove its
claim of abandornment as to the remaining portion of Parcel 2.

RULI '

The protest to Application 51054 is hereby upheld in part and
overruled in part. The water rights appurtenant to 4.52 acres in
Parcel 1 and 0.25 of an acre in Parcel 2 are hereby declared
forfeited and abandoned. The State Engineer’s decision granting
Application 51054 as to the remaining 4.55-acre portion of Parcel
1 and the remaining 6.18-acre portion of Parcel 2 1is hereby
affirmed. Therefore, the permit granted under Application 51054
is amended to allow the transfer of water rights appurtenant to
10.73 acres of land totaling 48.29 acre-feet of water to be
perfected at the proposed place of use. There are issues
regarding bench-land and bottom-land designations which could
require adjustment of these numbers. The State Engineer suggests
the applicants may want to consult regarding those numbers before
f;ling Ehe map that is ordered below. The applicants are hereby '
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ordered to file with the State Engineer within 90 days a map which
designates which portion of the proposed place of use is excluded
as to the water rights that were declared forfeited and/or

abandoned.



]
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APPLICATION 51057
GENERAL
I. M _

Application 51057 was filed on June 18, 1987,-by Gordon and
Janice Southfield” to change the place of use of 33.84 acre-feet
annually, a portion of the decreed waters of the Truckee and
Carson Rivers previously appropriated under the Serial Number 584,
Claim No. 3 Orr Ditch Decree, and Alpine Decree.’
point of diversion is described as being located at Lahontan Dam.

73

The proposed

The existing places of use are described as:
Parcel 1 - 5.16 acres NW#4 SW4%, Sec. 32, T.19N., R.2B8E., M.D.B.&M.
Parcel 2 - 2.36 acres SW&k SW&, Sec. 32, T.19N., R.28E., M.D.B.&M.
The proposed place of use is described as 7;52 acres in the SW4
SW% of Section 32, T.19N., R.28E., M.D.B.& M. By letter dated
January 12, 2000, a map was filed which slightiy shifted an
existing place of use in Parcel 1 to adjust for discrepancies
between the Bureau of Reclamation field section lines and the TCID
water right maps.®™
IX.

'Application 51057 was protested by the PLPT on the grounds

described in the General Introduction I of this ruling,’” and more

specifically on the grounds as follows: '

“® A record of conveyance has been filed in the office of ‘the State

Engineer regquesting assignment of Application 51057 into the name of Lakey

" Brothers General Tire, Inc. To date, that assignment has not been completed.

273

Exhibit No. 1470, public administrative hearing before the State

Engineer, October 17, 2000.
4 Exhibit No. 1471, public administrative hearing before the State -

Engineer, October 17, 2000.

" Exhibit No. 1472, public administrative hearing before the State

. Engineer, October 17, 2000,

7 Exhibit No. 479, public administrative hearing before the State
Engineer, Qctober 7, 1997. : :
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Parcel 1 - Partial lack of perfection, abandonment
Parcel 2 - Lack of perfection, forfeiture, abandonment.
FINDINGS OF FACT
I‘

CONTRACT DATES 51057
Exhibit LLL from the 1989 administrative hearing contains
contracts covering the existing places of use under Application
51057.%
Parcel 1 - Exhibit LLL contains a "Certificate of Filing Water
Right Application" under the name of John Williams dated October
6, 1909, covering the existing place of use. The State Engineer
finds the contract date is October 6, 1909.
Parcel 2 - Exhibit LLL contains a "Water-right Application" under
the name of John Machin dated June 1, 1920, covering the existing
place of use. The State Engineer finds the'contract date is June
1, 1920.

II.
PERFECTION
Parcel 1 - The contract -date is October 6, 15089. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing

" which indicates from aerial photographs that in

Place(s) of Use"’
1948 the land use on this parcel was described as a portion
irrigated and a drain ditch. The protestant did not provide any
evidence other than a 1948 photograph as its evidence that a water
right was not perfected on this parcel between 1509 and 1548, and
in fact provided evidence that a water right was perfected on a

3.38 acres of the 5.16 acres comprising Parcel 1.7

277

Exhibit No. 1473, public administrative hearing before the State
Engineer, Octcober 17, 2000. ‘

*®  Exhibit No. 1476, public administrative hearing before the State

Engineer, October 17, 2000,

" Exhibit No. 1478, public administrative hearing before the State

Engineer, October 17, 2000.

The State
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Engineer finds that a 1948 photograph is not sufficient evidence
to prove that a water right- was never perfected on this parcel
between 1909 and 1948, therefore, the protestant did not prove its
claim of lack of-perfection on this parcel. The State Engineer
specifically adopts and incorporates General Conclusion of Law II,
which held that for lands which have a water right contract dated
pre-1827 at some point in time prior to the date of the contract
the water right was perfected. ’

Parcel 2 - The contract date is June 1, 1920. The PLPT provided
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)

® which indicates from aerial photographs that in 1948 the

of Use"
land use on this parcel was described as a road. The protestant'
did not provide any evidence other than a 1948 photograph as its
evidence that a water right was not perfected on this parcel
between 1920 and 1948. ' The State Engineer finds that a 1948
photograph is not sufficient evidence to prove that a water right
was never perfected on this parcel between 1920 and 1948;
therefore, 'the protestant did not prove its claim of lack of
perfection on this parcel. The State Engineer specifically adopts
and incorporates General Conclusion of Law II, which held that for
lands which have a water right contract dated pre-1927 at some
point in time prior to the date of the contract the water right
was perfected. '
' III.
FORFEITURE

The Federal District Court in its Order of Remand of
September 3, 1998, relevant to transfer applications from Group 3,
held that if the evidence showed that any of the applications were
sclely intrafarm transfers the State Engineer was to certify that
finding to the Federal District Court, and held that the water
rights would not be subject to the doctrine of forfeiture.

¢ pxhibit No. 1476, public administrative hearing before the State

Engineer, October 17, 2000.
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Parcel 2 - The contract date 1is June 1, 1920, therefore, the
water right is subject to the forfeiture provision of NRS §
533.060. The PLPT provided evidence in Table 2 - "Land Use

¥ which indicates from

Descriptions for Existing Place(s) of Use"’
aerial photographs that in 1948, 1962, 1973, 1974, 1975, 1877,
1980, 1984, 1985 and 1987 the land use on the parcel was described
as a road. The State Engineer finds that no water was placed to
beneficial use on Parcel 2 from 1948 through 1987.

However, the applicant provided sufficient evidence to
support a claim that the existing and proposed places had become a
farm unit around 1917-1920 when John Williams sold Parcel 1 to
John Machin on March 14, 1917, and John Machin got his water right
contract for the SW4 SW4 of Section 32, T.19N. R.28E., M.D.B.&M.
in 1920." wWhile parts of the farm which comprised the W% SW% of
said Section 32 were given to children, and then came back into
common ownership under one child, the evidence strongly supports
that the W4 SW4 of said Section 32 has been one farm since at
least 1920 when John Machin got his water right on the SW4 SW4 of
said Section 32." The evidence also shows that the proposed
places of use under Application 51057 had been irrigated since at
least 1948,°" which indicates that the application was most likely
filed to merely bring the records into compliance as to where the
water had been used for almost 40 years on this particular farm.

The State Engineer £finds sufficient evidence was provided
that the transfer from this parcel is an intrafarm transfer not

' pxhibit No. 1476, public administrative hearing before the State

Engineer, October 17, 2000.

** Exnibit No. 1484, Tabs 6 & 8, public administrative hearing before the

State Engineer, October 17, 2000.

*® pxhibit No. 1484, Tabs 6 - 19, public administrative hearing before the

State Engineer, October 17, 2000.

784 Transcript, pp. 6152-6155, public administrative hearing before the

State Engineer, Qctober 17, 2000.
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subject to the doctrine of forfeiture pursuant to Judge McKibben's
Order of September 3, 1998.
' Iv.
ABANDONMENT

‘The State Engineer in his Interim Ruling No. 4411 and in
General Finding of Fact I found that the protestant has the burden
of proving its case of abandonment by clear and convincing acts of
abandonment and intent to abandon, i.e., intent to forsake and
desert the water right.™ "aAbandonment, requiring a union of acts .
and intent is a question of fact to be determined from all the

n?%  Non-use for a period of time may

a7

surrounding circumstances.
inferentially be some evidence of intent to abandon,’
abandonment will not be presumed, but rather must be clearly and

however,

convincingly established by the evidence.

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications from Group 3, held that‘if there
is a substantial period of non-use of the water, the State
Engineer finds the land has been covered by an improvement.
inconsistent with irrigation, and the applicant has not made a
sufficient showing of lack of intent to abandon, the water right
will be deemed abandoned, unless it 1is an intrafarm transfer.
However, the Federal District Court also held that if there is
solely a finding of non-use on any parcel, combined with a finding
of payment of taxes or assessments, the PLPT has failed to prove
abandonment by clear and convincing evidence.

Parcel 1 - The PLPT provided evidence in Table 2 - "Land Use

**  state Engineer's Interim Ruling No. 4411, dated BAugust 30, 1996.

Citing to [ OWT1 . ] -
SLﬁL__EngAngQL‘JiJJBLjﬁELjLLuLlELEQQ 77 Nev 348 354 (1961)
® Revert v. Ray, 95 Nev. 782, 786 (1979).

Engineer of & e vada. 77 Nev. 348, 358 (1961).




Ruling
Page 132

88 . ' .
which indicates from

Descriptions for Existing Place(s) of Use"’
aerial photographs that 1in 1948 and- 1962 the land wuse was
described as a portion irrigated and a drain ditch. In 1973,
1574, 1975, 1877, 1980, 1984, 1985 and 1987 the land use was
deécribed as a road, drain.ditch, farmyard and farm structures.
The State Engineer finds that_no water was placed to beneficial
use on Parcel 1 from 1973 through 1987, and that the existing
place of use 1s covered by improvements inconsistent with
irrigation.

However, the State Engineer further finds that evidence was
provided to support a c¢laim that the existing and proposed places
are within the same farm unit, that these lands have been a farm
unit since at least 1920, and that the water was used on other
portions of the farm unit since at least 1948. The State Engineer
finds evidence was provided that the transfer from this parcel is
an intrafarm transfer not subject to the doctrine of abandonment
pursuant to Judge McKibben'’'s Order of September 3, 1998, and that
use of the water on the proposed place of use since at least 1948
indicates a lack of intent to abandon the water right.

Parcel 2 - The State Engineer has already found that no water was
placed to beneficial use on Parcel 2 from 1948 through 1987, and
that the exiéting place of use 1is covered by improvements
inconsistent with irrigation. However, the State Engineer further
finds that evidence was provided to support a claim that the
existing and proposed places are within the same farm unit, that
these lands have been a farm unit since at least 1920, and that
the water was used on other portions of the farm unit since at
least 1948. The State Engineer finds evidence was provided that
the transfer from this parcel is an intrafarm transfer not subject
to the doctrine of abandonment pursuant to Judge McKibben’'s Order
of September 3, 1998[ and that use of the water on the proposed

288

Exhibit No. 1476, public administrative hearing before the State
Engineer, Qctober 17, 2000.
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place of use since at least 1948 indicates a lack of intent to
abandon the water right.
CONCLUSTONS OF LAW
‘ I.
The State Engineer has jurisdiction over the parties and the
subject matter of this action and determination.™™
II.
PERFECTION
The State Engineer concludes the protestant did not prove its
claim of partial lack of perfection as to Parcel 1 or its claim of
lack of perfection as to Parcel 2.
' ITI.
FORFEITURE AND ABANDONMENT
The State Engineer concludes as to Parcels 1 and 2 that the
transfer is an intrafarm transfer not subject to the doctrines of
forfeiture or abandonment pursuant to Judge McKibben’s Order of
September 3, 1998, and that use of the water rights on other parts
of the farm since 1948 indicates a lack of intent to abandon the
water rights.

RULING
The protest to Application 51057 is hereby overruled and the

State Engineer’s decision granting Application 51057 is hereby

affirmed.

288 NRS chapter 533 and Order of Remand from Federal District Court.
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APPLICATION 51231
GENERAL
I.

Application 51231 was filed on August 27, 1987, by Atilio and
Mariellen Capurro to change the place of use of 28.57 acre-feet
annually (however, upon analysis' the State Engineer determined
25.88 acre-feet was the correct amount that should have been
applied for wunder this application), a portion of the decreed
waters of the Truckee and Carson Rivers previouslyxappropriated
under the Serial Number 84, Claim No. 3 QOrrxr Ditch Decree, and
Alpine Decree.” The proposed point of diversion is described as
being 1located at Lahontan Dam. The existing places of use are
described as:

Parcel 1 - 5.23 acres NEY NW%, Sec. 5, T.18N., R.28E., M.D.B.&M.

Parcel 2 - 1.10 acres SW¥% Nw4, Sec. 5, T.18N., R.28E., M.D.B.&M.

Parcel 3 - 0.02 acres NWHt NWY%, Sec. 5, T.18N., R.28E., M.D.B.&M.

The proposed places of use are described as 0:23 of an acre in the
NE% NwW4%, 0.70 of an acre in the SEY NW4%, 2.70 acres in the SW%
NWY%, 2.02 acres in the NW4 NW4, and 0.70 of an acre in the NW4
SW%, all in Section 5, T.18N., R.2BE., M.D.B.& M.

. IT.

Application 51231 was protested by the PLPT on the grounds
described in the General Introduction I of this ruling,” and more
specifically on the grounds as follows:*™

Parcel 1 - Lack of perfection, forfeiture, abandonment

9 , . . . . . ,
" This application is being processed pursuant to a petition to certify

the application as an intrafarm transfer, therefore, no administrative hearing
was held. Bowever, for ease of record keeping the State Engineer marked the
documents with exhibit numbers. Exhibit No. 1456, official records in the
cffice of the State Engineer. '

#! BExhibit No. 1457, official records of the office of the State Engineer.

*®  Exhibit No. 479, public administrative hearing before the State
Engineer, October 7, 1997.
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Parcel 2 - Lack of perfection, forfeiture, abandonment
Parcel 3 - Partial lack of perfection, forfeiture, abandonment.
FINDINGS OF FACT
I.

i CONTRACT DATES 51231

Exhibit LLL from the 1989 administrative hearing contains
contracts covering the existing places of use under Application
51231.%" |
Parcel 1 - Exhibit LLL contains a "“Water-right Application" under
the name of Walter Dressler dated July 13, 1915, covering the
existing place of use. This contract notes that a James C.
Bradley assigned to Walter Dressler his interest under his water
right application for the lands described.in the 1915 contract
indicating an earlier contract date. Exhibit LLL also contains a
“Water-right Application” under the name of James C. Bradley dated
November 9, 1914, covering the existing place of use. The State
Engineer finds there 1is sufficient evidence to tie the two
documents together and finds the contract date is November 9,
1914.
Parcel 2 - Exhibit LLL contains an “Application for Permanent
Water Right" dated April 27, 1954, covering the existing place of
use. This contract notes there are no other water rights in this %
% section of land. The State Engineer finds the contract date is
April 27, 1954.
Parcel 3 - Exhibit LLL contains a "Water-right Application" under
the name of Martin Strasdin dated May 20, 1916, covering the
existing place of use. This contract notes that a John Mathews
assigned to Martin Strasdin his interest under his water right
application for the lands described in the 1916 contract
indicating an earlier contract date. Exhibit LLL also contains a
"Water-right Application" under the name of John Mathews dated

* pxhibit No. 1458, official records in the office of the State Engineer.
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October 28, 1914, covering the existing place of use. The State.
Engineer finds there is sufficient evidence to tie the two
documents together and finds the contract date is October 28,
1914. '

II.
PERFECTION
Paxcel 1 - The contract date is November &, 1914. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for
Existing Place(s) of Use"™ which indicates from aerial

photographs that in 1948 the land use on this parcel was described
as an on-farm supply ditch, rocad, canal and farm structure. The
protestant did not provide any evidence 6ther than a 1948
photograph as its evidence that a water right was not perfected on
this parcel between 1914 and 1948. The State Engineer finds that
a 1948 photograph is not sufficient evidence to prove that a water.
right was never perfected on this parcel between 1914 and 1948,
therefore, the protestant did not prove its claim of 1lack of
perfection on this parcel. The State Engineer specifically adopts
and incorporates General Conclusion of Law II, which held that for
lands which have a water right contract dated pre-1927 at some
point in time prior to the date of the contract the water right
was perfected.

Parcel 2 - The contract date is April 27, 1954. The PLPT provided
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)
of Use"” which indicates from aerial photographs that in 1948 and
1962 the land use on this parcel was described as a portion
irrigated, bare land and farm yard. The protestant provided
evidence that a water right was perfected on 0.34 of an acre of
this parcel. The State Engineer finds the protestant proved that
no water right was perfected on the portion described as a farm

** Exhibit No. 1462, official records in the office of the State Engineer.

*® Exhibit No. 1462, official records in the office of the State Engineer.
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vard, but that the evidence is not clear and convinciné that no
water was placed to beneficial use on that portion described as
bare land between 1554 and 1964. The State Engineer finds the
protestant did not provide sufficient evidence to specifically

gquantify or locate that portion identified as a farmyard,

therefore, the protestant did not prove its claim of lack of

perfection by clear and convincing evidence.
Parcel 3 - The contract date is October 28, 1814. .The PLPT

‘provided evidence in Table 2 - "Land Use Descriptions for Existing

¥ which indicates from aerial photographs that in

Place(s) of Use’
1948 the land use on this parcel was described as farm structures.
The protestant did not provide any evidence other than a 1948
photograph as its evidence that a water right was not perfected on
this parcel between 1914 and 1948. The State Engineer finds that
a 1948 photograph is not sufficient evidence to prove that a water
right was never perfected on this parcel between 1914 and 1948;
therefore, the protestant did not prove its claim of partial lack

of perfection on this parcel. The State Engineer specifically

.adopts'and incorporates General Conclusion of Law II, which held
"that for lands which have a water right contract dated pre-1527 at

some point in time prior to the date of the contract the water
right was perfected..
III.
. _ FORFEITURE

The Federal District Court in its Order of Remand of
September 3, 1998, relevant to transfer applications from Group 3,
held that if the evidence showed that any of the applications were
solely intrafarm transfers the State Engineer was to certify that
finding to the Federal District Court, and held that the watex
rights would not be subject to the to doctrine of forfeiture.
Parcel 1 - The contract date is November 9, 1914, therefore, the

¥ Exhibit No. 1462, official records in the office of the State Engineer.
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water right is subject to the forfeiture provision of NRS §
533.060. The PLPT provided evidence in Table 2 - “Land Use

97 1 . .
which indicates from

Descriptions for Existing Place(s) of Use"’
aerial photographs that in 1948, 1973; 1977 and 1985 the land use
on this parcel was described as an on-farm supply ditch, road,
canal and farm structure. In 1962, 1974, 1975, 1980, 1984 and
1987 the land use on this parcel wés deséribed. as an on-farm
supply ditch, canal and farm structure. The protestant'provided
evidence that the on-farm supply ditch occupied 0.74 of an acré
from 1962 through 1987.”" The State Engineer finds that no water
was placed to beneficial use on the 4.49-acre portion of the

parcel covered by the canal and farm structure for the 39 year

‘period from 1948 through 19%87. The State Engineer specifically

adopts and incorporates General Finding of Fact X and finds since
on-farm supply ditches were historically required  to. be water
righted, the evidence demonstrates beneficial use of that water
from 1948 through 1987. ,

Parcel 2 - The contract date is April 27, 1954, therefore, the
water right is subject to the forfeiture provision of NRS §

.533.060. The PLPT provided evidence in Table 2 - "Land Use

* which indicates from

Descriptions for Existing Place(s) of Use"’
aerial photographs that in 1948, 1962, 1973{ 1974, 1875, 1877,
1980, 1984, 1985 ‘and 1987 the land use on this parcel was
described as a portidn irrigated, bare land and farm yard. The
protestant provided evidence that a water right was beneficially
used on 0.34 of an acre of this parcel from 1948 through 1987.
The State Engineer finds that no water was placed to beneficial
use on the 0.76-acre portion of the parcel covered by the bare

land and farmyard for the 39~year period from 1948 through 1987.

*" Exhibit No. 1462, official records in the office of the State Engineer.

®® pxhibit No. 1465, official records in the office of the State Engineer.

*** Exhibit No. 1462, official records in the office of the State Engineer. -
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Parcel 3 - The contract date is October 28, 1914, therefore, the
water right 1is subject to the forfeiture provision of NRS §
533.060. The . PLPT provided evidence in Table 2 - "Land Use
Descriptions for Existing Place(s) of Use"’™ which indicates from
aerial photographs that in 1948, 1962, 1973, 1974, 1975, 1977,
1980, 1984, 1985 and 1987 the land use on this parcel was
described as farm structures. The State Engineer finds that no
water was placed to beneficial use on Parcel 3 for the 39-year
period from 1948 through 1987.

The applicant filed a petition to certify Application 51231
as an intrafarm transfer, but failed to include any of the
evidence that supported that petition in the documentation filed 
with the State Engineer. Therefore, the State Engineér, while
believing this is an intrafarm transfer, cannot so rule as there
is no evidence in the record to support the claim, but for the
petition, which alleges so.

_ Iv.
ABANDONMENT

The State Engineer in his Interim Ruling No. 4411 and in
General Finding of Fact I found that the protestant has the burden
of proving its case of abandonment by clear and convincing acts of
abandonment and intent to abandon, i.e., intent to forsake.and

101

desert the water right. “Abandonment, requiring a union of acts

and intent 1is a question of fact to be determined from all the

302

surrounding circumstances. Non-use for a period of time may

inferentially be some evidence of intent to abandon,’” however,

** Exhibit No. 1462, official records in the office of the State Engineer.

o State E‘.ng:.neer s Interlm Rullng No. 4411, dated august 30, 1996.

Citing to Fr
S;g;g__ng;ngez;_JLJJL_Jﬁuggg_gﬁ“nggga 77 Nev 348, 354 {1961}
? Revert v. Ray, 95 Nev. 782, 786 {(1979).

303

C n -
. 77 Nev. 348, 354 (1961)
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abandeonment will not be presumed, but rather must be clearly and
convincingly established by the evidence.

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications from Group 3; held that if there
is a substantial period of non-use of the water, the State
Engineer finds the 1land has been covered by an improvement
inconsistent with irrigation, and the applicant has not made a
sufficient showing of lack of intent to abandon, the water right
will be deemed abandoned, unless it is an intrafarm transfer.,
However, the Federal District Court alsd held that if there is
solely a finding of non-use on any parcel, combined with a finding
of payment of taxes or assessments, the PLPT has failed to prove
abandonment by clear and convincing evidence.

Parcel 1 - The State Engineer has already found that no water was
placed to beneficial use on the 4.49 acre portion of the parcel
covered by the canal and farm structure for the 39 year period
from 1948 through 1987, and further finds those land uses are
inconsistent with irrigation. )

Parcel 2 - The State Engineer has already found that no water was
placed to beneficial use on the 0.76 acre portion of the parcel
covered by the bare land and farm vard for the 39 year period from
1948 through 1987, and further finds that the farm yard is a use
inconsistent with irrigation, but does not so find as to the bare
land description. _

-Parcel 3 - The State Engineer has already found that no water was
placed to beneficial use on Parcel 3 for the 39-year period from
1948 through 1987, and further finds the land use is inconsistent
with irrigation.

The applicant filed a petition to certify Application 51231
as an intrafarm transfer, but failed to include any of the
evidence that supported that petition in the documentation filed
with the State Engineer. Therefore, the State Engineer,'while
believing this is an intrafarm transfer, cannot so rule as there
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is no evidence in the record to support the claim, but for the

petition, which alleges so.

CONCLUSTONS OF LAW
I.
The State Engineer has jurisdiction over the parties and the
subject matter of this action and determination.’®
II.
PERFECTION
The State Engineer concludes that the protestant did not
prove its claims of lack of perfection as to Parcels 1, 2 and 3.
' III.
FORFEITURE
The State Engineer concludes the prptéstant proved the
statutory pericd of non-use as to 4.49% acres of Parcel 1, as to
0.76 of an acre as to Parcel 2 and as to all of Parcel 3.
Iv,
ABANDONMENT
The State Engineer concludes that the protestant proved its
claims of abandonment as to 4.49 acres of Parcel 1, as to 0.76 of
an acre as to Parcel 2 and as to all of Parcel 3. '
RULING
The protest to Application 51231 is hereby upheld in part and
overruled in part. The‘water rights appurtenant to 4.49 acres in
Parcel 1, appurtenant to 0.76 of an acre in Parcel 2, and
appurtenant to Parcel 3 are hereby declared forfeited and

abandoned. The State Engineer’'s decision granting Application
51231 as to 0.74 of an acre in Parcel 1 and as to 0.34 of an acre
in Parcel 2 is hereby affirmed. Therefore, the permit granted

under Application 51231 is amended to allow the transfer of water

rights appurtenant to 1.08 acres of land totaling 4.52 acre-feet

e NRS chapter 533 and Order of Remand from Federal Districf Court.
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of water to be perfected at the proposed place of use. The
applicants are hereby ordered to file with the State Engineer a
map which designated which portion of the proposed place of -use is
excluded as to the water rights that were declared forfeited and
abandoned. There are issues regarding bench land bottom land
designations which could require adjustments to this permit. Such
adjustments will be dealt with at the time of filing proof of

beneficial use and certificating the water right.
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APPLICATION 51235
GENERAL
I.

Application 51235 was filed on August 27, 1587, by Barbara L.
Andrae to change the place of use of 37.45 acre-feet annually, a
portion of the decreed waters of the Truckee and Carson Rivers
previously appropriated under the Serial Number 321, Claim No. 3

Orr Ditch Decree, and Alpine Decree.’
diversion is- described as being located at Lahontan Dam. The

05

The proposed point of

existing places of use are described as:
Parcel 1 - 4.46 acres NE% SE%, Sec. 35, T.18N., R.23E., M.D.B.&M;
Parcel 2 - 6.24 acres NW¥% SE%, Sec. 35, T.18N., R.2%9E., M.D.B.&NM
The proposed places of use are described as 3.70 acres in the NWx
SE%, and 7.00 acres in the NE% SE%, both in Section 35, T.18N.,
R.29E., M.D.B.& M.
II.

Application 51235 was protested by the PLPT on the grounds

described in the General Introduction I of this ruling,”™ and more

specifically on the grounds as follows:’"

Parcel 1 - Lack of perfection, forfeiture, abandonment
Parcel 2 - Lack of perfection, forfeiture, abandonment.
FI OF FACT
I.

CONTRACT DATES 51235
Exhibit LLL from the February 1989 administrative hearing

contains a contract covering the existing places of use under

¥ Exhibit No. 1153, public administrative hearing before. the State

Engineer, March 9, 2000.

306

Exhibit No. 1154, public administrative hearing before the State
Engineer, March 9, 2000.

*7  Exhibit No. 479, ~public administrative hearing before the State

Engineer, QOctcber 7, 1997.
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Adpplication 51235. .
Parcels 1 and 2 - Exhibit LLL contains a "Water-right Application"
dated June 18, 1918, under the name of Paolo Magri, which covers
the land described as Parcels 1 and 2. At the March 2000
administrative hearing, the applicant provided a "Water-right
Application” dated May 21, 1921, under the name of Barni Macari
which covers the land described as Parcels 1 and 2. Both the 1918
and 1921 applications indicate that the serial number is 723 and
the 1921 document indicates that Paul Magri sold and assigned to
Barney Macari all rights Magri had under his water right
application serial number 723. The State Engineer finds the 1921
document is adéquately tied to the 1918 document and £finds the
contract dates are June 18, 1918.
IX.
LOCATION OF EXISTING PLACES OF USE

This application presents a unique and complex set of facts
for which the State Engineer may not be able to find resolution
for all issues. There are deed issues and discrepancies which
make it very difficult for the State Engineer to resolve what
should have and appeared to have been a simple question of an
intrafarm transfer, or resolve whether there is an error in the
map as filed or ﬁhether the map reflects the true intentions of
the applicant. The TCID said the applicant owns the water rights,
the applicant owns what she believes to be both the existing and
proposed places of use, and had been using the water for years to
irrigate fields when she was told by the TCID that she needed to
get the records into conformance with her actual water use. The
gist of the problem for the State Engineer arose from document
review after the 2000 administrative hearing as to land that 1is
along the northern and eastern borders of the two existing places

of use under the application map as filed.

™ Exhibit No. 1155, public ‘administrative hearing before the State

Engineer, March 9, 2000. |
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The protestant’s witness testified using the map, which
accompanied Application 51235, and having found what they believed
to be a survey spike in the center of the road which runs along

o9

the northern border of Parcels 1 and 2, that the existing place
of use along the northern border of Parcels 1 and 2 is an area
covered by a road. The applicant does not believe she is moving
water rights off the road, as she 1is not even sure whether she
owns the road or not, she believes she bought property up to 15
feet south of the center line of the road and is moving watef
rights from the area between the road/fence and her 1line of

headgates.

* shows two 40-

The map, which accompanied Application 51235,
acre sections of land (NW&% SE% and NE% SE%) with a portion of the
existing places of use being along the northern section line of
both parcels. The water right contracts found in  Exhibit Nos.
1155 and 1165 show that within the 80-acre parcel described as
Farm Unit °C", that is the N% SE% of Section 35, T.18N., R.29E.,
M.D.B.&M., there were 78 acres of irrigable land for which a water
right was applied for under the Department of Interior
applications in 1918 and 1921.

As noted in General Finding of Fact V, the State Engineer
will refer to the TCID maps when necessary as a tool in finding
the location of lands to which water rights are appﬁrtenant. The
TCID maps show that the portion of the existing places of use
along the northern and eastern borders of the two parcels 1is
water-righted ground. The TCID verified that Mrs. Andrae is the-

owvner of those water rights.’™

109 Transcript, pp. 5576-5578, public administrative hearing before the
State Engineer, March 9, 2000. :

%9 rranscript, pp. 5606, 5608; Exhibit No. 1156, public administrative
hearing before the State Engineer, March 9, 2000.

1 pile No. 51235, official records in the office of the State Engineer.
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However, in 1928 Barni Macari sold a right-of-way and
easement to Churchill County over a 15-foot wide section of land
along the northern edge of Parcels 1 and 2 for a public road.
This would equate to approximately O¥9O of an acre. The
protestant’s witness guesstimated at the administrative hearing
that along the northern border approximately 25-30 feet occupies
the center of the road to the fence line and 20 feet £from the

312 . ) .
Using an engineering

fence 1line to the 1line of headgates.
scale, the State Engineer determined the existing place of use
along the northern border covers approximately 2.40 acres of land.

An easement, of which a right-of-way 1is one, sometimes is
used to describe a right belonging to a party to pass over the
land of another, but it is also used to describe that strip of
land upon which railroad companies construct their road bed, and
when so used, the term refers to the land itself, not the right of
passage over it.'* An easement is distinguishable from an estate
in land, in that it does not give the holder a right of
possession, but a right to use or take some;hing from the land,
the possessory estates, which are owned by others.’™ From the
evidence presented, the State Engineer first assumes that a true
right-of-way and easement and not a possessory estate in land was
granted by Macari to Churchill County. Since there is no mention
in the indenture of water rights or appurtenances the State
Engineer is further assuming the ownership of the water rights

under that right-of-way and easement remained in Macari.

*? Pranscript, p. 5583; Exhibit No. 1161, photographs 12-82, 12-83 and 12-
84, public administrative hearing before the State Engineer, March 9, ~2000.

*? plack’s Law Dictionary (5th ed. 1979) citing Bouche v. Wagner, 206 Or.
621, 293 P.2d 203, 209.

314 Cunningham, R.A.; Stoebuck, W.B.; Whitman, D.A., The Law of Property,
West Publishing Co. 435 {1984).
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In July 1943 Barni Macari filed a Final Affidavit’® (which
appears to go to the issuance of a patent and does not go to the
water right applications) with the Department of Intericr which
indicates that he filed an application for 78 acres of irrigable
land within the 80 acres of Farm Unit "C" (N¥% SE% Section 35,
T.18N., R.29E., M.D.B.&M.). 1In 1944 Macari received a patent for
the full 80 acres of land.™
the full 80 acres of 1land, the State Engineer assumes this
indicates that when he granted the right of way and easement in
. 1928 he believed that he retained ownership of the so0il and
because one cannot sell in fee simple what one does not own. _

However, in 1946 Barni and Anna Macari sold to the O'Rourkes
a parcél described as 75 acres more or less in the N% SE% of
Section 35, T.18N., R.29E., M.D.B.&M., excluding out of the 80

Since he got a patent in 1944 for

7

acres 5 acres for ditch rights-of-way.’” There is no description
as to the location of those 5 acres excluded. There is a ditch
seen on these 80 acres that was identified by the protestant's
witness in Exhibit No. 1158 as the J1 Deep Drain, and which runs
along the eastern border of the NEY% SE% of Section 35, T.18W.,
R.2%E., M.D.B.&M. Using a scale and the application map, the area
taken up by this drain ditch appears to occupy approximately 2.49
acres of land.

In 1963 the O'Rourke property was sold to the Woodcdcks
was described as Farm Unit "C" or the N% SE% of said Section 35,

excepting therefrom the parcel described in the 1928 deed from

' and

**  Exhibit No. 1166, public adminiscrative hearing before the State
Engineer, March 9, 2000.

e Exhibit No. 1167, public administrative hearing before the State

Engineer, March 9, 2000.

17 pxhibit No. 1169, public administrative hearing before the State

Engineer, March 9. 2000.

Exhibit No. 1171, public administrative hearing before the State
Engineer, March 9, 2000.

18
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Macari to Churchill County, which is the road right—of-way and
easement. The deed does not except out the 5 acres for a ditch
right-of-way as seen in the 1946 deed, but rather changes and
excepts out the 0.91 of an acre right-of-way given to Churchill
County for a public road. It is unclear to the State Engineer as
to why only this parcel would have been excepted out since the
1946 deed excepted out 5 acres for a ditch right-of-way. This
same exception is carried through to the conveyance to the
Woodcocks and the Andraes in 1974. Mrs. Andrae testified she does
not know if she owns the land under the road or not; one version
is that she owns from the center of the road and the other is that
Churchill County owns the road, but that "they never got done

? She testified that in her mind she is not

arguing about .it".*
moving water from the road, but off the area north of the
irrigation ditch between the ditch and the road (in that case the
application map was incorrectly drawn), and she testified that she
cannot believe water rights were left under the road when the
original easement was granted.’™ She was told when they purchased
the property they were purchasing 80 acres, but she does not
believe the paved road is part of her property.’” Mrs. Andrae
also testified that if yvou measured the outside boundaries of her
property you might get 80 acres, but that 68 or 70 is a much more

logical figure because of the road easement, drain ditch and

irrigation ditches, and that she is only charged for 68 acres of

water rights when in fact she believed she bought 78 acres of

9 Transcript, pp. 5573-5574, public administrative hearing before the

State Engineer, March 9, 2000.

**° Transcript, pp. 5575-5576, public administrative hearing before the
State Engineer, March 9, 2000. ' '

o Transcript, pp. 5604-5607, pubiic administrative hearing before the
State Engineer, March 9, 2000.
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water rights.’ The TCID verified that Mrs. Andrae is the owner
of the water rights requested for transfer in this application.’™

The State Engineer 1s not the person authorized by law to
resolve the title issue as to what land was actually excepted out
from the original 80 acres in Farm Unit "C", but because of those
issues it makes it very difficult to determine whether this is
entirely an intrafarm transfer or not. The question raised is
whether the land under the J1 Deep Drain ditch on the eastern
boundary of the property was the land excepted out in 1946,
whether the land under the road easement should have or is
excepted out, or whether both or neither properties were or should
have been ekcepted out as may be reflected in the reduced number
of water righted acres or the 1946 deed for only 75 acres.

Because TCID verified that the applicant is the owner of the
water rights requested for transfer, it makes one wonder if the
application map is wrong. The State Engineer believes this is
entirely an intrafarm transfer, but the evidence presented in the
application map and deeds leaves him in a position unable to
resolve that gquestion in its entirety. The application map as
drawn shows water rights being transferred from lands that under
the applicant’'s 1974 deed to the property are shown as being
excepted out of her property ownership. That in itself means that
this cannot be entirely an intrafarm transfer. However, the TCID
has wverified that she is the owner of the water rights being
requested for transfer, the applicant believes both the existing
and proposed places of use are within her property and she had
been using the water for years again raising the question as to
whether the water rights map was misdrawn. The State Engineer
must take the evidence as found on the application map as filed

?  pranscript, pp. 5602-5605, public administrative hearing before the
State Engineer, March 9, 2000. -

* pile No. 51235, official records in the office of the State Engineer.
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which shows that along the northern border of Parcels 1 and 2
water rights on land covering both the road and the area between
the road and line of headgates is where the application requests
that water be transferred from as well as the land under the J1
Deep Drain on the eastern border.

The State Engineer finds that while the applicant does not
believe she owns the land or water rights under the road along the
northern border of Parcels 1 and 2, the application as filed and
the TCID believes she does. The State Engineer £finds that the
application indicates it was prepared by the Truckee-Carson
Irrigation District which éppears to believe that the water rights
on the northern and eastern portion of Parcels 1 and 2 still
belong to the owners of Farm Unit "C", but it is unclear from the
deeds whether those parcels of land are actually part of the farm
unit or not thereby preclu&ing'the analysis of this application as

one entirely for an intrafarm transfer.

IIX.
PERFECTION
Parcel 1 - The contract date is June 18, 1918. The PLPT provided
evidence in Table 2 - “Land Use Descriptions for Existing Place(s)

4

of Use"™ which indicates from aerial photographs that in 1948 the
land use on this parcél was described as a drain ditch (J1 Deep
Drain) and road. The ' protestant did not provide any evidence
other than a 1948 photograph as its evidence that a water right
was not perfected on this parcel between 1918 and 1948. . The State
Engineer finds that a 1948 photograph is not sufficient evidence
to prove that a water right was never perfected on this parcel
between 1918 and 1948; therefore, the protestant did not prove its
claim of lack of perfection on this parcel. The State Engineer
specifically adopts and incorporates General Conclusion of Law II,
which held that for lands which have a water right contract dated

% Exhibit No. 1158, public administrative hearing before the State

Engineer, March 9, 2000.
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pre-1927 at some point in time prior to the date of the contract
the water right was perfected.
Parcel 2 - The contract date is June 18, 1918. The PLPT provided
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)
of Use"™ which indicates from aerial photographs that in 1948 the
land use on this parcel was described as farm structures, road and
cn-farm supply ditch. The protestant provided evidence that an
on-farm, dirt-lined, supply ditch takes up 0.73 of an acre of the
existing place of use.  The protestant did not provide any
evidence other than a 1948 photograph as its evidence that a water
right was not perfected on this parcel between 1918 and 1548. The
State Engineer finds that a 1948 photograph is not sufficient
evidence to prove that a water right was never perfected on this
parcel between 1918 and 1948; therefore, the protestant did not
prove its claim of lack of perfection on this parcel. The State
Engineer specifically adopts and incorporates General Conclusion
of Law II, which held that for lands which have a water right
contract dated pre-1927 at some point in time prior to the date of
the contract the water right was perfected. The State Engineer
specifically adopts and incorporates General Finding of Fact X and
finds since on-farm supply ditches were historically required to
be water righted, the evidence demonstrates perfection of the
water right and beneficial use of that water from 1948 through
1987.
Iv.
FORFEITURE o

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications from Group 3 held that if the
evidence showed that any of the applications were solely intrafarm

33 Exhibit No. 1158, public administrative hearing before the State

Engineer, March 9, 2000.

% Exhibit No. 1160, public administrative hearing before the State

Engineer, March 9, 2000.
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transfers the State Engineer was to certify that finding to the
Federal District Court, and held that the water rights would not
be subject to the doctrine of forfeiture.

Parcel 1 - The contract date is June 18, 1918, therefore, the
water right is subject to the forfeiture provision of NRS §
533.060. The PLPT provided evidence in Table 2 - 'Land Use

 which indicates from

Descriptions for Existing Place(s) of Use"’
aerial photographs that in 1948, 1962, 1972, 1973, 1974, 1975,
1977, 1980, 1984, 1985, 1986 and 1987 the land use on this parcel
was described as a drain ditch (J1 Deep Drain) and road. While
the protestant's evidence indicated the existing place of use
along the northern border was only a road, if one takes
measurements off the application map as to the width of the
northern existing place of use, which indicates a width of 35-40
feet, that width is greater than the 15 foot easement. given by
Macari to Churchill County. (This 1is a good example of the
limitations of using aerial photographs for the type of fine line
interpretation the State Engineer is being asked to make in these
cases.) The applicant believes she is transferring water off the
area Dbetween the road and her headgates, which area the
protestant's evidence shows also includes another on-farm, dirt-

This means there is another unquantified

lined, supply ditch.
area along the northern border of Parcel 1 where water was
beneficially used. _ . _
The State Engineer finds no water was pléced to beneficial
use on that portion of Parcel 1 taken up by the rocad (0.46 of an
acre) and that portion taken up by the drain ditch (2.49 acres)
for the 39 year period from 1948 through 1987. As to the rest of

the parcel, the protestant did not prove non-use by clear and

7 Exhibit No. 1158, public administrative hearing before the State

Engineer, March 9, 2000,

% Exhibit No. 1161, photographs 12-84 and 12-94, public administrative

hearing before the State Engineer, March 9, 2000.
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convincing evidence.

Parcel 2 - The contract date is June 18, 1918, therefore, the
water right is subject to the forfeiture provision of NRS §
533.060. The PLPT provided evidence in Table 2 - "Land Use

° which indicates from

Descriptions for Existing Place(s) of Use"”
aerial photographs that in 1948, 1962, 1972, 1973, 1974, 1975,
1977, 1980, 1984, 1985, 1986 and 1987 the land use on this parcel
was described as farm structures, road and on-farm supply ditch.
The protestant provided evidence that an on-farm, dirt-lined,
supply ditch has taken up 0.73 of an acre on the west side of the
existing place of use from 1948 through 1987.°" While the
protestant's evidence indicated the existing place of use along
the northern border was only a road, if one takes measurements off
the application map as to the width of the northern existing place
of use, which indicates a width of 35-40 feet, that width is
greater than the 15 foot easement given by Macari to Churchill

County. {(This is a good example of the limitations of using
aerial photographs for the type of fine line interpretation the
State Engineer is being asked to make in these cases.) The

applicant believes she is transferring water off the area between
the road and her headgates, which area the protestant's evidence
shows also includes another on-farm, dirt-lined, supply ditch.™
This means there is an unquantified area along the northern border
of Parcel 2 where water was beneficially used. The State Engineer
finds no water was placed to beneficial use on that portion of
Parcel 2 taken up by the road (0.44 of an acre) and that portion
taken up by farm structures (4.33 acres) for the 39-vear period

% pxhibit No. 1158, public administrative hearing before the State
Engineer, March 9, 2000.

0 Exhibit No. 1160, public administrative hearing before the State
Engineer, March 9, 2000. .

i Exhibit No. 1161, photcographs 12-84 and 12-94, public administrative
hearing before the State Engineer, March 9, 2000.
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from 1948 through 1987. As to the rest of the parcel, the
protestant did not prove non-use by clear and convincing evidence.
The State Engineer specifically adopts and incorporates General
Finding of Fact X and finds since on-farm supply ditches were
historically required to be water righted, the evidence
demonstrates beneficial use of that water from 1948 through 1987.
The testimony and evidence show that in 1918 these 80 acres
were known as Farm Unit "C", thus, all the existing and proposed
places of ﬁse would be within land owned by the applicant.®
However, because of the problems noted with the deeds and the
lands excepted out, the State Engineer-will only take into account
the actual deed this applicant received, that deed found in
Exhibit No. 1174, and by reviewing that deed it shows that the
approximately 0.90 of an acre comprising the road along the
northern boundary of the NWY4% SE% and the NE% SE% is not part of
the.land the applicant purchased, therefore, it is not part of her

farm.*

The remaining portions of Farm Unit "C" are shown by the
applicant's deed as 'belonging to applicant. " The applicant
testified that she has been using all water rights allotted to her
and was irrigating the proposed places of use when she was told to
file this change application.

The State Engineer finds that the water rights requested for
transfer under Application 51235 in both Parcels 1 and 2 are all
intrafarm transfers (except for the 0.%0 of an acre along the
not subject to

northern portion of the existing places of use™™)

*? pranscript, pp. 5587-5603; Exhibit Nos. 1155, 1165, 1166, 1167, 1168,
1169, 1170, 1171, 1172, 1173, 1174, 1175, public administrative hearing before
the State Engineer, March 9, 2000.

*} The State Engineer notes his belief that the deeds mistakenly began to

except this property out from purchase when only an easement was granted to
Churchill County.

*¢ Note that the existing place of use in Parcel 2 does not go completely

across the northern edge of the parcel.
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the doctrine of forfeiture pursuant to Judge McKibben's Order of
September 3, 1998, and are transfers that the applicant was
instructed to file in order to bring the records into conformance
with where water had been used within the farm unit for decades.

‘ v.

ABANDONMENT

The State Engineer in his Interim Ruling No. 4411 and in

General Finding of Fact I found that the protestant has the burden
of proving its case of abandonment by clear and convincing acts of
abandonment and intent to abandon, i.e., intent to forsake and
desert the water right.'™ rAbandonment, requiring a union of acts
and intent is a question of fact to be determined from all the

336

surrounding circumstances.” Non-use for a pericd of time may

337
however,

inferentially be some evidence of intent to abandon,
abandonment will not be presumed, but rather must be clearly and
convincingly established by the evidence. ‘

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications from Group 3, held that if there
is a substantial period of non-use of the water, the State
Engineer finds the 1land has been covered by an improvement
inconsistent with irrigation, and the applicant has not made a
sufficient showing of lack of intent to abandon, the water right
will be deemed abandoned, unless it is én' intrafarm ;ransfer.
However, the Federal District Court also held that if there is

sclely a finding of non-use on any parcel, combined with a finding

of payment of taxes or assessments, the PLPT has failed to prove

abandonment by clear and convincing evidence,

2 State Engineer‘'s Interim Ruling No. 4411, dated August 30, 1996,

Citing to Frapktown Creek JIrrigation Co., Inc, v. Marlette Lake Company and the
State Engineer cof the State of Nevada, 77 Nev. 348, 354 (1961).

® Revert v. Ray, 95 Nev. 782, 786 (1979).
237 Fra e j i . n . arle a the

State Engineer of the State of Nevada, 77 Nev. 348, 354 (1961).
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Testimony was provided at the 2000 administrative hearing
that the owner of the water rights under Application 51235 had
continually paid the assessments and taxes due on these water
rights and that none were delinquent.’

Parcel 1 - The PLPT provided evidence in Table-2 - "Land Use

a9 . . '
which indicates from

Descriptions for Existing Place(s) of Use"’
aerial photographs that in 1948, 1962, 1972, 1973, 1974, 1875,
1877, 1980, 1984, 1985, 1986 and 1987 the land use on this parcel
was described as a drain ditch (J1 Deep Drain) and road. The
State Engineer has already found that no water was placed to
beneficial use on 0.46 of an acre under the rcad in the northern
portion of the parcel and on the 2.49 acres under the drain in
Parcel 1 for the 39-year period from 1948 through 1987, however,

but for the road the transfer is an intrafarm transfer. The State
Engineer finds the Jland uses as to these two parcels are
inconsistent with irrigation. However, the evidence shows that
. the water was being used on other parts of the farm and had been
for years when the applicant was instructed tco file the change
application to bring the records into compliance with actual usage
of water rights owned by the applicant on the applicant’s farm.

The State Engineer finds there is evidence of a lack of intent to
abandon the water rights appurtenant to Parcel 1.

Parcel 2 - The PLPT provided evidence in Table 2 - "Land Use
Descriptions for Existing Place(s) of Use"’ which indicates from
aerial photographs that in 1948, 1962, 1972, 1973, 1974, 1975,
1977, 1980, 1984, 1985, 1986 and 1987 the land use on this parcel

was described as farm structures, road and on-farm supply ditch.

338 Transcript, p. 5611, public administrative hearing before the State

Engineer, March 8, 2000.

339

Exhibit No. 1158, public administrative hearing before the State
Engineer, March 9, 2000. - :

" Exhibit No. 1158, public administrative hearing before the State
Engineer, March 9, 2000.
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The State Engineer has already found that no water was placed to
beneficial use on that portion of Parcel 2 taken up by the road
(0.44 of an acre) and that portion taken up by farm structures
(4.33 acres) for the 39 year period from 1948 through 1987, and
that the protestant did not prove non-use as to the remaining
portions by c¢lear and gonvincing'evidence. However, but for the
road the transfer is an intrafarm transfer. The State Engineer
finds the road and farm structures to be uses inconsistent with’
irrigation. However, the evidence shows that the water was being
used on other parts of the farm and had been for years when the
applicant was instructed to file the change application to bring
the records into compliance with -actual usage of water rights

owned by the applicant on the applicant’s farm. The State
Engineer finds there is evidence of a lack of intent to abandon
the water rights appurtenant to Parcel 2. The State Engineer

specifically adopts and incorporates General Finding of Fact X and
finds since on-farm supply ditches were historically required to
be water righted, the evidence demonstrates beneficial use of that
water from 1948 through 1587.

The State Engineer finds that the water rights requested for
transfer under Application 51235 in both Parcels 1 and 2 are all
intrafarm transfers (except for the 0.90 of an acre along the
northern portion of the existing places of use covered by the
road) not subject to the doctrine of forfeiture pursuant to Judge
McKibben’'s Order of September 3, 1998, and are transfers that the
applicant was instructed to file in order to bring the records
into conformance with where water had been used within the farm
unit for decades.

CONCLUSIONS OF LAW
I.
The State Engineer has jurisdiction over the parties and the

subject matter of this action and determination.’®

*' NRS chapter 533 and Order of Remand from Federal District Court.
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1I.
~ PERFECTION
The State Engineer concludes the protestant did not prove its -
claim of lack of perfection as to Parcel 1 and 2. |
IITI.
_  FORFEITURE
The State Engineer concludes, except for the 0.90 of an acre-
upon which Churchill County hés an eaéementp'and was excepted out:
of the applicant’s deed, that this is an intrafarm transfer not
subject to the forfeiture provision of NRS § 533.060 pursuant to
Judge McKibben's Order of September 3, 1998. As to the 0.90 of an
acre on the northern 15 foot boundary of Parcels 1 ana 2 along the
- section line, the'protestant proved the statutory period of non-
use and the water right is subject to forfeiture.
' Iv.
, ABANDONMENT
The State Engineer concludes, except for the 0.90 of an acre
upon which Churchill County has an easement, and which was
excepted out of the applicaﬁt's deed, that this is an intrafarm
transfer not subject to the doctrine of abandonment pursuant to
Judge McKibben's Order of September 3, 1998, and the evidence does
not support a claim of intent to abandon the water rights. As to
the 0.90 of an acre on the northern 15 foot boundary of Parcels 1
and 2 along the section line, the protestant proved a substantial
period of non-use, and a land use inconsistent with irrigation,
however, since the water was being used on other parts of the farm
unit and had been for decades there is'evidehce to support 'a lack

of intent to abandon the water right.

RULING
The protest'to_Application 51235 is hereby overruled in part
and upheld in part. The State Engineer's decision granting.

Application 51235 is hereby affirmed as to all but 0.90 of an
acre, which is the 15 feet along the section line in the northern
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boundary of Parcels 1 and 2. As to the 0.90 of an acre the State
Engineer declares the water right forfeited. Therefore, the
permit granted under Application 51235 is amended to allow the
transfer of water rights appurtenant to 9.80 acres of land
totaling 34.3 acre-feet of water to be perfected at the proposed
place of use. The applicant is hereby ordered to file with the
State Engineer within 90 days a map, which dJdesignates which
portion of the proposed place of use is excluded as to the water
rights that were declared forfeited.
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APPLICATION 51368
GENERAL
I, _

Application 51368 was filed on September 28, 1987, by Albaugh
Ranch to change the place of use of 206.75 acre-feet annually, a
portion of the waters of the Truckee and Carson Rivers previously
appropriated under Serial Numbers 622-6, 2196-B, 622, 622-4 and
622-5,’" Claim No. 3 Qrr Ditch Decree, and Alpine Decree and
Permit 47807. Theproposed point of diversion is described as

being located at Lahontan Dam. The existing places of use are

described as:

Parcel 1 - 1.57 acres NE% NEY, Sec. 03, T.19N., R.29E., M.D.B.&M.
Parcel 2 - 25.55 acres SWW NW%, Sec. 31, T.18N., R.30E., M.D.B.&M.
Parcel 3 - 8.45 acres SE% NW%, Sec. 31, T.18N., R.30E., M.D.B.&M.
Parcel 4 - 1.13 acres SWw NE%, Sec. 34, T.20N., R.2%9E., M.D.B.&M.
Parcel 5 - 1.17 acres NEY% SE%, Sec. 34, T.20N., R.29E., M.D.B.&M.
Parcel 6 - 0.17 acres Nw& SE%, Sec. 34, T.20N., R.29E., M.D.B.&M.
Parcel 7 - 1.24 acres SEY% SEY, Sec. 34, T.20N., R.29E., M.D.B.&M.
Parcel 8 - 3.74 acres SW4 SE%, Sec. 34, T.20N., R.2%9E., M.D.B.&M.
Parcel 9 - 6.15 acres SE% NW4%, Sec. 34, T.20N., R.29E., M.D.B.&M.
Parcel 10 - 1.50 acres SWw% NwY%, Sec. 34, T.20N., R.29E., M.D.B.&M.
Parcel 11 - 1.85 acres NE% SW4, Sec. 34, T.20N., R.29E., M.D.B.&M.
Parcel 12 - 1.01 acres Nwh SW%, Sec. 34, T.20N., R.29E., M.D.B.&M.
Parcel 13 - 1.11 acres SEY SW&%, Sec. 34, T.20N., R.29E., M.D.B.&M.
Parcél 14 - 4.43 acres SW SWY%, Sec. 34, T.20N., R.29E., M.D.B.&M.

The proposed places of use are described as 16.76 acres in the NE%
NE%, 1.99 acres in the NWY% NE%, 1.41 acres in the NE% NW%, and
2.41 acres in the NW&% NW4, all in Section 3, T.19N., R.29E.,
M.D.B.& M., and 6.49 acres in the SE¥% NE%, 2.57 acres in the SW4
NE%, 7.25 acres in the NE% SEY%, 5.43 acres in the Nw4 SE%, 7.27
acres in the SEY% SE%, 0.41 acres in the SWt SE%, 1.48 acres in the

! exhibit No. 1024, public administrative hearing before the State

Engineer, January 26, 2000.
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SEY% NW%, 1.43 acres in the Sw4% NwW4, 2.68 acres in the NE% SW4,
0.39 acres in the Nw% SW%, and 1.10 acres in the SWW SW%, all in
Section 34, T.20N., R.29E., M.D.B.&M. .

By letter dated June 27, 1994, the applicant withdrew 0.50 of
an acre from the transfer request in Parcel 10.°¢ The records of
the State Enéineer indicate that the area withdrawn was not
correctly noted pictorially on the original application map, but
was moved according to the acreage tabulation. - To correct the
mistake, 0.50 of an acre was withdrawn from the proposed places of
use and reverted back to the area shown as withdrawn on Exhibit
No. 1025 which is the area found between the existing place of use
and the proposed place of use in the NE corner of Parcel 10.°“

II.
Application 51368 was protested by the PLPT on the grounds

described in the General Introduction I of this ruling,’ and more
specifically on the grounds as follows: "

Parcel 1 - Lack of perfection, forfeiture, abandonment

Parcel 2 - Partial lack of perfection, partial forfeiture, partial abandonment
Parcel 3 - Partial lack of perfection, partial forfeiture, partial abandonment
Parcel 4 - Lack of perfection, forfeiture, abandonment

Parcel 5 - Partial lack of perfection, partial forfeiture, partial abandonment
Parcel 6 - Lack of perfection, abandonment

Parcel 7 - Lack of perfection, abandonment

Parcel 8 - Partial lack of-perfection, partial abandonment

‘parcel 9 - Partial lack of perfection, abandonment

W Exhibit No. 1025, public administrative hearing before the State

Eangineer, January 26, 2000.

M Lile No. 51368, official records in the cffice of the State Engineer.

M5 pohibit No. 1026, public administrative hearing before the State
Engineer, January 26, 2000.

¥ behibit No. 479, public administrative hearing before the State
Engineer, October 7, 1997. '
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Parcel 10 - Lack of perfection, abandonment

Partial lack of perfection, partial abandonment

Parcel 11 -

Parcel 12 - Partial lack of perfection, partial abandonment
Parcel 13 - Abandonment

Parcel 14 - Partial lack of perfection, partial forfeiture,

partial abandonment.
FINDINGS OF FACT
I.
CONTRACT DATES 51368
' Exhibit LLL from the February 1989 administrative hearing
contains contracts covering some of the existing places of use

3¢7

under Application 51368.

~Parcel 1 - Exhibit LLL contains two documents covering the section

of land containing the existing place of use. The first is an
"Agreement" dated June 19, 1903, which describes 550 acres of land
contained within 6 sections of land, including Section 3, T.19N.,
R.28E., M.D.B.&M., those 550 acres noted as being under irrigation
and cultivation at that time, thereby being pre-Project wvested
water rights. The second is an "Application for Permanent Water
Right" dated Jénuary 7, 1957, which indicates that in the NE% NE%
of Section 3, T.19N., R.Z29E., M.D.B.&M. there were 39 irrigable
acres, there were no vested water rights c¢laimed in the % %
section and 19 acres of water rights were applied for under the
1857 application. The protestant's witnesses believed the
evidence as to the contract date was inconclusive and testified
that is because a 1907 and 1957 contract covered this existing
place of use.’™ The State Engineer finds the 1907 contract in
Exhibit No. 1027 does not cover the NE% NE% of said Section 3, but
rather the 1903 contract covers said Section 3, and it can be very

T Exhibit No. 1027, public administrative hearing before the State
Engineer, January 26, 2000.

48 Transcript, p. 5180; Exhibit No. 1029, public adminiétrative hearing
before the State Engineer, January 26, 2000,
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readily determined from the 1957 contract that this % % section of
land is not covered by any vested water rights. Therefore, the
contract date 1is not inconclusive and can be determined,. The
State Engineer finds the contract date is January 7, 1957.

Parcels 2 and 3 - Exhibit LLL contains a "Water-right Application*
dated June 24, 1922, covering. the land described as Parcels 2 and
3. The State Engineer finds the contract dates are June 24, 1922.
Parcel 4 - Exhibit LLL conﬁains three documents covering the
section of land containing the existing place of use. The first
is an "Agreement" under the name George Ernst dated June 19, 1903,
which describes 550 acres of land contained within 6 sections of
land, including Section 34, T.20N., R.29E., M.D.B.&M., those 550
acres noted as being under irrigation and cultivation at that
time, thereby being pre-Project vested water rights. The second
is an "Agreement" under the names of Albert H. and Marie Heppner
dated May 9, 1907, which covers parts of the WY¥2 NE% of Section 34,
T.20N., R.Z9E., M.D.B.&M. The third is an "Application for
Permanent Water Right" dated January 7, 1957, which indicates that
in the SW4 NE% of Section 34, T.20N., R.29E., M.D.B.&M. there were
33 irrigable acres, 13 acres of which were covered by vested water
rights and 14 acres of water rights were applied for under the
1957 application.

The State Engineer specifically adopts and incorporates
General Finding of Fact V and finds the TCID maps used in the
office of the State Engineer for review of water right
applications show that the existing place of use is within the
area of land covered by the 14 acres of applied for water rights
and is not within the area shown as covered by the 13 acres of

vested water rights. The State Engineer finds the contract date
is January 7, 1957.

Parcel 5 - Exhibit. LLL contains three documents covering the
section of land containing the existing place of use. The first

" is an "Agreement® under the name George Ernst dated June 19, 1903,
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which describes 550 acres of land contained within 6 sections of
land, including Section 34, T.20N., R.29E., M.D.B.&M., those 550
acres noted as being under irrigation and cultivation at that
time, thereby being pre-Project vested water rights. The second
is an "Agreement" under the names of Albert H. and Marie Heppner
dated May 9, 1907, which covers the SE% of Section 34, T.20N.,
R.2%9E., M.D.B.&M., and also evidences the water rights are based
on pre-Project vested water rights. " The applicant introduced into
evidence a contract that assigned the land is question from George
Ernst to A.H. Heppner,'”
Right Application” under the name of Albert H. Heppner dated April
22, 1908." The third document is an "Application for Permanent
Water Right" dated January 7, 1957, which indicates that im the
NEY% SEY% of Section 34, T.20N., R.29E., M.D.B.&M. there were 33
irrigable acres, 26 acreé’of which were covered by vested water

and a payment receipt under a "Water

rights and 4 acres of water rights were applied for under the 1957
arplication.

The State Engineer specifically adopts and incorporates
General Findihg of Fact V and finds the TCID maps used in the
office of the State Engineer for review of water right
applications show that the .existing place of use along the
northern boundary of the NE% SE% of Section 34, T.20N., R.Z28E.,
M.D.B.& M. is within the area of land covered by the 26 acres of
vested water rights on the left portion of that existing place of
use and is within the area shown as covered by the 4 acres of
applied for water rights on the right portion of that exiting
place of use. The map shows that the existing place of use on the
eastern side of the NE% SE% of Section 34, T.20N., R.29E., M.D.B.&
M. is within the area of land covered by the 26 acres of vested

349

Exhibit No. 1040, public administrative hearing before the State
Engineer, January 26, 2000.

30 Exhibit No. 1041, pﬁblic administrative hearing before the State

Engineer, January 26, 2000.
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water rights.

This 1.17 acre parcél demonstrates how minute a determination
the protestant is asking the State Engineer to make in some
instances and how nearly impossible that determination is to make.

This entire existing place of use comprises only 1.17 acres. A

portion of the existing place of use (that portion along the

northern edge of the % % section) is covered by two ceontract
dates, that portion being at a guesstimate 1/3rd of the total area
of the existing place of use in this % % section of land. Using a

"scale on the TCID map the total area of the northern portion of

the existing place of use is approximately 1/3rd of an acre. The
protestant provided evidence that this area is 0.29 of an acre.’™
Again using a scale, the portion of the northern existing place of
use covered by the applied for water right is 4/5ths of 1/3rd of
an acre or 4/15ths of an acre of land. The State Engineer finds
based on the assignment that there is sufficient evidence to tie
the 1903 and 19807 contract dates to each other, and finds as to
the approximately 0.88 of an acre in the eastern existing place of
use in this % % section the contract date is June 19, 1803, and
the water rights is based on pre-Project vested water rights.
Using the protestant's plenimetered figure for the northern
portion of the existing place of use, the State Engineer finds as
to 0.29 of an acre on the northern edge in this % % section, the
contract date as to 0.08 of an acre in the western part is June
19, 1903, and the water right is based on pre-Project vested water
rights, and thé contract date as to 0.21 of an acre in the eastern
part is January 7, 1957.

Parcels 6, 7, 8, 9, 11 and 13 - Exhibit LLL contains two documents
covering these existing places of use. The first 1is an
rAgreement ' under the name George Ernst dated June 19, 1903, which
describes 550 acres of land contained within 6 sections of land,

s Exhibit No. 1033, public administrative hearing before the State

Engineer, January 26, 2000,
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including Section 34, T.20N., R.29E., M.D.B.&M., those 550 aéres
noted as 'being' under irrigation and cultivation at that time,
thereby being p:e—Project vested water rights. The second is an
"Agreement” under the names of Albert H. and Marie Heppner dated
May 9, 1207, which covers the relevant % % sections of land in
Section 34, T.20N., R.28E., M.D.B.&M., and alsoc evidences the
water rights are based on pre-Project vested water rights. The
applicant introduced a deed which assigned the land is question

¥ and a payment receipt under a

from George Ermst to A.H. Heppner,3
"Water Right Application" under the name of Albert H. Heppner
dated April 22, 1908.°® The State Engineer finds based on the
assignment there is sufficient evidence to tie the 1903 and 1907
contract dates to each other. The State Engineer finds the
contract dates are June 19, 1903, and the water rights are based
on pre-Project vested water rights. ‘ .

Parcels 10 and 12 - Exhibit LLL contains an "Agreement" dated June
19, 1903, which describes 550 acres of land contained within 6
sections of land, including Section 34, T.20N., R.29E.,.M.D.B.&M.,
those 550 acres noted as being under irrigation and cultivation at
that time, thereby being pre-Project vested water rights. The
State Engineer finds the contract dates are June 19, 1903, and the
water rights are based on pre-Project vested water rights.

Parcel 14 - Exhibit LLL contains three documents covering the
section of land containing the existing place of use. The first
is an "Agreement” under the name of George Ernst dated June 19,
1903, which describes 550 acres of 1land contained within 6
sections ¢of land, including Section 34, T.20N., R.28E., M.D.B.&M.,
those 550 acres noted as being under irrigation and cultivation at
that time, thereby being pre—Project'Vested water rights. The

2 Exhibit No. 1040, public administrative hearing before the State
Engineer, January 26, 2000.

** Exhibit No. 1041, public administrative hearing before the State

Engineer, January 26, 2000.
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second is an "Agreement" under the names of Albert H. and Marie
Heppner dated May 9, 1907, which covers the S% SW% of Section 34,
T.20N., R.29E., M.D.B.&M., and alsoc evidences the water rights are
based on pre-Project vested water rights. The applicant
introduced a deed which assigned the land is question from George
Ernst to A.H. Heppner,”™ and a payment receipﬁ under a "Water
Right Application" under the name of Albert H. Heppner dated April
22, 1908.°" The third document is an "Application for Permanent
Water Right" dated December 26, 1929, for 12 acres of irrigable
land out of the 20 acres found in the E¥% SW4 SWY% of Section 34,
T.20N., R.29.E., M.D.B.&. On the bottom of the application, it
is noted that the application should actuaily be for 13 acres of
which 1 acre was covered by a vested water right.

The State Engineer specifically adopts and incorporates
General Finding of Fact V and finds the TCID maps used in the
office of the State Engineer for review of water right
appiications show that the 1 acre of vested water rights is a
triangular piece in the southeastern corner of the SW4% SW4 of
Section 34, T.20N., R.2%E., M.D.B.&M., and that a portion of the
existing place of use is covered by the applied for water and a
pertion by the vested water right. This existing place of use
also demonstrates how minute a determination the protestant is
asking the State Engineer to make in some instances and how nearly
impossible that determination is to make. This entire existing
place of use comprises 4.43 acres. The portion of the existing
place of use within the area covered by the vested water right is
approximately at a guesstimate 1/3rd of the area covered by the 1
acre of vested water right in this % % section of land. The State

Engineer finds based on the assignment that there is sufficient

*  pxhibit No. 1040, public administrative hearing before the State
Engineer, January 26, 2000.

¥ Exhibit No. 1041, public administrative hearing before the State
Engineer, January 26, 2000.
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evidence to tie the 1903 and 1907 contract dates to each other,
and finds the contract date as to the triangular piece that is
approximately 0.333 of an acre in the southeastern part of the
existing place in this % % section is June 19, 1903, and the water
right is based on pre—Project vested water rights. The State
Engineer finds as to the remaining 4.097 acres in the rest of the
existing place of use the contract date is December 26, 1929.

II.
PERFECTION
Parcel 1 - The contract date is January 7, 1957, The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing

5

Place(s) .of Use"™ which indicates from aerial photographs that in
1948 and 1962 the land use on this parcel was described as a road
and canal. The State Engineer finds it incongruous aé to why a
water right was granted for an area that at the time of the
application was not considered an irrigable area. However, hot
being given additional evidence than that provided, based on.the
fact that the land use description never changes from 1948 through
1987, on the fact that the contract date is 1957, and on the fact
that no evidence was provided by the applicant to challenge the
land use description or to show the water right was perfected, the
State Engineer finds that a water right was never perfected on
this parcel from the time of the contract in 1957 through the time
of the filing of the change application in 1987, a period of 30
years. The State Engineer further finds, in the absence of
evidence to the contrary, a lapse of 30 years does not demonstrate
due diligence in placing the water to beneficial use, therefore,
there is no water right available to be transferred from this

parcel.
Parcels 2 and 3 - The contract dates are June 24, 1922, The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing

35 Exhibit NMo. 1030, public administrative hearing before the State
Engineer, January 26, 2000.
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1357

Place(s) of Use which indicates from aerial photographs that in
1948 the land use on Parcel 2 was described as a portion
irrigated, natural vegetation, drain ditch, c¢reek or natural
drainage, on-farm supply ditch. In 1948 the land use on Parcel 3
was described as a portion irrigated, natural vegetation, and on-
farm supply ditch. The protestant did not provide any'evidence
other than a 1948 photograph as its evidence that water rights
were not perfected on these parcels between 1922 and 1948. At the
1989 administrative hearing the applicant described the land use
on these parcels as marginal land.™ At the Janﬁary 2000
administrative hearing, the applicant supplied evidence and
testimony that brought into doubt the protestant’s land use
descriptions. That being evidence that showed irrigation supply
ditches, borders, patterns of irrigation which would cover the
entire existing places of use, and testimony as to seeing the
existing places of use being irrigated.’”® The protestant provided
evidence that out of the 34 acres that comprise Parcels 2 and 3
21.67 acres were irrigated from 1948 through 1986,°° that 2.48
acres were covered by on-farm supply ditches™ for a total of
24.15 acres out of the 34 acres in these two existing places of
use. '

The State Engineer finds that a 1948 photograph 1is not

sufficient evidence to prove that water rights were never

7 Exhibit No. 1030, public administrative hearing before the State

Engineer, January 26, 2000.

¥ Exhibit “No. 424, public administrative hearing before the State

Engineer, September 23, 1997.

**  rranscript, pp. 5209-5219, 5227-5229; Exhibit No. 1053, public
administrative hearing before the State Engineer, January 26, 2000.

3 Exhibit No. 1031, public administrative hearing before the State
Engineer, January 26, 2000.

*' Exhibit No. 1032, public administrative hearing before the State

Engineer, January 26, 2000.
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perfected on these parcels between 1915 and 1948; therefore, the
protestant did not prove its claim of partial lack of perfection
on these parcels. The State Engineer finds there is not clear and
convincing evidence of non-use of the water rights on these
parcels from 1948 through 1986. The State Engineer specifically
adopts and incorporates General Conclusion of Law II, which held
that for lands which have a water right contract dated pre-1927 at
some point in time prior to the date of the contract the water
right was perfected. The State Engineer finds the protestant
proved perfection on 24.15 acres out of the 34 acres that comprise
Parcels 2 and 3. The State Engineer finds the protestant provided
evidence that the on-farm, dirt-lined, supply ditch takes up 2.48
acres of the existing places of use.’™ The State Engineer
specifically adopts and incorporates General Finding of Fact X and
finds since those.ditches were historically required to be water
righted the evidence demonstrates beneficial use and/or perfection
of the waters to the date of the photecgraph. ‘

Parcel 4 - The contract date is January 7, 1957. The PLPT
provided evidence in Tabkle 2 - "Land Use Descriptions for Existing
Place(s) of Use"™ which indicates from aerial photographs that in
1948 and 1962 the land use on this parcel was described as natural
vegetation. Based on the fact that the land use description never
changes from 1948 through 1987, on the fact that the contract date
is 1957, and on the fact that no evidence was provided by the

applicant to challenge the land use description or to show the
water right was perfected, the State Engineer finds that a water
right was never perfected on this parcel from the time of the
contract in 1957 through the time of the filing of the change
application in 1987, a period of 30 years. The State Engineer

*?  Exhibit No. 1032, public administrative hearing before the State

Engineer, January 26, 2000.

*' pxhibit No. 1030, public administrative hearing before the State

Engineer, January 26, 2000.
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_'further finds, in the absence of evidence to the contrary, a lapse
of 30 vyears does not démonstrate due diligence in placing the
water to beneficial wuse, therefore, there is no water right
available to be transferred from this parcel.

Parcel 5 - The contract date as to the approximately 0.88 of an
acre in the eastern existing place of use in this % %4 section is
June 19, 1903, and the water right is based on preéProject vested
water rights. The contract date as to 0.08 of an acre in the
western part of fhe northern part of the existing place of use is
June 19, 1503, and the water right is based on pre-Project vested
water rights, and the contract date as to 0.21 of an acre in the
eastern part of the northern part is January 7, 1957.

The PLPT provided evidence in Table 2 - "Land Use

* which indicates from

Descriptions for Existing Place(s) of Use"’
aerial photographs that in 1948 and 1962 the land use on this
parcel was described as a road, canal and natural vegetation. In
1973 the land use description is a road, canal and on-farm supply
ditch. The protestant provided evidence that the 0.29 of an acre
portion of the existing place of use on the northern edge of the
existing place of use in Parcel 5 is an on-farm supply ditch, and
was used from 1973 through 1987.°% The State Engineer finds as to
0.21 of an acre in the eastern part of northern existing place
when the contract was granted in January 7, 1957, the area at the
time of the application must have been considered an irrigable
area and further finds support for his determination that on-farm
supply ditches are water righted areas.

The State Engiﬁeer finds from the 1973 photograph and the
protestant's evidence that the northern portion 6f the existing

place of use in Parcel 5 is covered by an on-farm supply ditch.

% Exhibit No. 1030, public administrative hearing before the State
Engineer, January 26, 2000.

*°  Exhibit No. 1033, public administrative hearing before the State
Engineer, January 26, 2000.
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The State Engineer specifically adopts and incorporates General
Finding of Fact X and finds since those ditches were historically
required to be water righted, or were within areas considered
irrigable, that the evidence demonstrates beneficial use and/or
perfection of the waters on 0.29 of an acre of the barcel 5
existing place of use. The State Engineer finds that a 1948
prhotograph is not sufficient evidence to prove that a water right
was never perfected on the remaining portion of the Parcel 5
existing places ©0f use between 1903 and 1948, therefore, the
protestant did not prove its claim of partial lack of perfection
on this parcel, and‘in fact proved perfection on 0.29 of an acre.
The State Engineer specifically adopts and incorporates General
Finding of Fact IX which held that pre-Project vested water rights.
exchanged for Project water rights were perfected as a matter of
fact and law. '
Parcel 6 - The contract date is June 19, 1903, and the water right
is based on pre-Project vested water rights. The PLPT provided
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)
of Use"** which indicates from aerial photographs that in 1948 the
land use on Parcel 6 was described as an on-farm supply ditch.
The protestant did not provide any evidence other than a 1948
photograph as its evidence that a water right was not perfected on
this parcel between 1903 and 1948. ,

The State Engineer finds that a 1948 photograph is not

sufficient evidence to prove that a water right was never

.perfected on this parcel between 1903 and 1948; therefore, the

protestant did not prove its claim of lack of perfection on this
parcel. The State Engineer finds there is not clear and
convincing evidence of non-use of the water rights on this parcel
from 1948 through 1387. The State Engineer specifically adopts
and i1ncorporates General Finding of Fact IX which held that pre-

***  Exhibit WNo. 1030, public administrative hearing before the State

Engineer, January 26, 2000. -
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Project vested water rights exchanged for Project water rights
were perfected as a matter of fact and law. The State Engineer
specifically adopts and incorporates General Finding of Fact X and
finds the protestant proved perfection on Parcel 6 since on-farm
supply ditches were historically required to be water righted,
therefore, the evidence demonstrates beneficial use and/or
perfection of the waters. -

Parcel 7 - The contract date is June 19, 1903, and the water right
is based on pre-Project vested water rights. The PLPT provided
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)
of Use"’” which indicates from aerial photographs that in 1948 the
land use on Parcel 7 was described as a road. The protestant did
not provide any evidence other than a 1548 photograph as its
evidence that a water right was not perfected on this parcel
between 1903 and 1948. The State Engineer finds that a 1948
photograph is not sufficient evidence to prove that a water right
was never perfected on this parcel between 1903 and 1948,
therefore, the protestant did not prove its claim of lack of
perfection on this parcel. The State Engineer specifically adopts
and incorporates General Finding of Fact IX which held ;hat'pre-
Project vested water rights exchanged for Project water rights
were perfected as a matter of fact and law.

Pﬁrcel 8 - The contract date is June 19, 1903, and the water right
is based on pre-Project vested water rights. The PLPT provided
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)
of Use"’® which indicates from aerial photographs that in 1948 the
land use on Parcel 8 was deséribed as a farm yard, natural
vegetation, portion irrigated, on-farm supply ditch and drain
ditéh. The protestant did not provide any evidence other than a

*"  Exhibit No. 1030, public administrative hearing before the State
Engineer, January 26, 2000.

¥ Exhibit No. 1030, public administrative hearing before the State

Engineer, January 26, 2000.
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1948 photograph as its evidence that a water fight was noﬁ
perfected on this parcel between 1903 and 1948. The protestant
provided evidence that a 0.18 of an acre portion of the 3.74 acres
comprising the existing place of use was irrigated from 1977 to
1987.°%

The State Engineer finds that a 1948 photograph is not

sufficient evidence to prove that a water right was never
perfected on this parcel between 1903 and 1948; therefore, the
protestant did not prove its claim of lack of perfection on this
parcel. The State Engineer finds the protestant proved perfection
on a portion of the parcel. The State Engineer specifically
adopts and incorporates General Finding of Fact IX which held that
pre-Project vested water rights exchanged for Project water rights
were perfected as a matter of fact and law.
Parcel 9 - The contract date is June 19, 1903, and the water right
is based on pre-Project vested water rights. The PLPT provided
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)
of Use"’” which indicates from aerial photographs that in 1948 the
land use on Parcel 9 was described as natural wvegetation and
portion irrigated. The protestant did not provide any evidence
other than a 1948 photograph as its evidence that a water right
was not perfected on this parcel between 1903 and 1948. The
protestant provided evidence that a 0.15 of an acre portion of the
6.15 acres comprising the existing place of use was irrigated from
1948 to 1987.7"

The State Engineer finds that a 1948 photograph is not
sufficient evidence to prove that a water right was never

' pxhibit No. 1034, public administrative hearing before the State

Engineer, January 26, 2000.

™ Exhibit No. 1030, public administrative hearing before the State
Engineer, Januvary 26, 2000.

n Exhibit No. 1035, public administrative hearing before the State
Engineer, January 26, 2000. .
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perfected on this parcel between 1903 and 1948: therefore, the
protestant did not prove its claim of lack of perfection on this
parcel. The State Engineer finds the protestant proved perfection
on a portion of the parcel. The State Engineer specifically
adopts and incorporates General Finding of Fact IX which held that
pre-Project vested water rights exchanged for Project water rights
were perfected as a matter of fact and law.

Parcel 10 - The contract date is June 19, 1903, and the water
right is based on pre-ProjecE vested water rights. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing

”? which indicates from aerial photographs that in

Place(s) of Use"’
1948 the land wuse on Parcel 10 was described as natural
vegetation. The protestant did not provide any evidence other
than a 1948 photograph as its evidence that a water right was not
perfected on this parcel between 1903 and 1948.

The State Engineer finds that a 1948 photograph is not
sufficient evidence to prove that a water right was never
perfected on this parcel between 1903 and 1948; therefore, the

protestant did not prove its claim of lack of perfection on this

- parcel. The State Engineer specifically adopts and incorporates
" General Finding of Fact IX which held that pre-Project vested

water rights exchanged for Project water rights were perfected as
a matter of fact and law.

Parcel 11 - The contract date is June 19, 1903, and the water
right is bhased on pre-Project vested water rights. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing
Place(s) of Use"’” which indicates from aerial photographs that in
1948 the 1land use on Parcel 10 was described as a portion
irrigated, natural vegetation and canal. The protestant did not

% Exhibit No. 1030, public administrative hearing before the State

Engineer, January 26, 2000.

373

Exhibit No. 1030, public administrative hearing before the State
Engineer, January 26, 2000.
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provide any evidence other than a 1948 photograph as its evidence
that a water right was not perfected on this parcel between 1903
and 1948.
The State Engineer finds that a 1948 photograph is not
! sufficient evidence to prove that & water right was never
‘ perfected on this parcel between 1903 and 1948:; therefore, the
protestant did not prove its claim of iack of perfection on this
parcel. The State Engineer specifically adopts and incorporates
General Finding of Fact IX which held that pre-Project vested
water rights exchanged for Project water rights were perfected as
a matter of fact and law.
Parcel 12 - The contract date is June 19, 1903, and the water
right is based on pre-Project vested water rights. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing
Place(s) of Use"’ which indicates from aerial photographs that in
1948 the land use on Parcel 10 was described as bare land. The
. protestant did not provide any evidence other than a 1948
photograph as its evidence that a water right was not perfected on
this parcel between 1903 and 1948.

The State Engineer finds that a 1948 photograph is not
sufficient evidence to prove that a water right -was never
perfected on this parcel between 1903 and 1948; therefore, the
protestant did not prove its claim of lack of perfection on this
parcel. The State Engineer specifically adopts and incorporates
General Finding of Fact IX which held that pre-Project vested
water rights exchanged for Project water rights were perfected as
a matter of fact and law.

Parcel 14 - As to the 0.333 of an acre in the southeastern part of
the existing place of use the contract date is June 19, 1903, and
the water right is based on pre-Project vested water rights. The
contract date as to the remaining 4.097 acres in the existing

! " Exhibit No. 1030, public administrative hearing before the State
. \Engineer, January 26, 2000.
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place of use is December 26, 1929%. The PLPT provided evidence in
Table 2 - "Land Use Descriptions for Existing Place(s) of Use"”
which indicates from aerial photographs that in 1948 the land use
on Parcel 14 was described as a farmyard, road and farm structure.
The protestant did not provide any evidence other than a 1948
photograph as its evidence that a water right was not perfected on
this parcel between 1903/1929 and 1548.

The State Engineer finds that a 1948 photograph 'is not
sufficient evidence to prove that a water right‘ was never
perfected on this parcel between 1903/1929 and 1948; therefore,
the protestant did not prove its claim of lack of perfection on
this parcel. The State Engineer specifically adopts and
incorporates General Finding of Fact IX which held that pre-
Project vested water rights exchanged for Project water rights
were perfected as a matter of fact and law.

III.
FORFEITURE

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications from Group 3, held that if the
evidence showed that any of the applications were solely intrafarm
transfers the State Engineer was to certify that finding to the
Federal District Court, and held that the water rights would not
be subject to the doctrine of forfeiture.

Parcel 1 - The State Engineer found above that a water right was
never placed to beneficial use on this particular parcel under the
contract, and that as due diligence was not demonstrated no water
right was available to be transferred. The State Engineer finds
the doctrine of forfeiture does not apply to a water right that
has never been perfected as only a perfected water right can be

forfeited; therefore, the protestant’s forfeiture claim is moot.
 Parcels 2 and 3 - The contract dates are June 24, 1922, and

3 pvhibit No. 1030, public administrative hearing before the State

Engineer, January 26, 2000.-
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thereby are subject to the forfeiture provision of NRS § 533.060.
The PLPT provided evidence in Table 2 - "Land Use Descriptions for
Existing Place(s) of Use*’ which indicates from aerial
photographs that in 1948, 1962, 1972, 1973, 1974, 1975, 1377,
1980, 1984, 1985, 1986 and 1987 the land use on Parcel 2 was
described as a portion irrigated, natural vegetation, drain ditch,
creek or natural drainage and on-farm supply ditch. In 1948,
1962, 1972, 1973, 1974, 1975, 1977, 1980, 1984, 1985 and 1986 the
land use on Parcel 3 was described as a portion irrigated, naturail
vegetation, and on-farm supply ditch. In 1987 the land use was
described as bare land and natural vegetation. At the 1989
administrative hearing the applicant described the land use on
these parcels as marginal land.” At the January 2000
administrative hearing, the applicant supplied evidence and
testimony that brought into doubt the protestant's land use
descriptions. That being evidence that showed irrigation supply
ditches, borders, patterns of irrigation which would cover the
entire existing places of use, and testimony as to seeing the
existing places of use being irrigated up through and close to the
time the Albaugh Ranch purchased the water rights in 1987." The
protestant provided evidence that out of the 34 acres that
comprise Parcels 2 and 3 21.67 acres were irrigated from 1948
through 1986,°" that 2.48 acres were covered by on-farm supply

78 pehibit No. 1030, public administrative hearing before the State
Engineer, January 26, 2000. '

" behibit No. 424, public administrative hearing before the ' State
Engineer, September 23, 1997,

Transcript, pp. 5209-5219, 5227-5229; Exhibit No. 1053, public
administrative hearing before the State Engineer, January 26, 2000.

are

Y5 pehibit No. 1031, public administrative hearing before the State

Engineer, January 26, 2000.
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® for a total of 24.15 acres out of the 34 acres in these

di tches®
two existing places of use.

The State Engineer finds there is not clear and convincing
evidence of non-use of the water rights on these parcels from 1948
through 1987. The State Engineer finds the protestant proved
beneficial use of the water rights on 24.15 acres out of the 34

acres that comprise Parcels 2 and 3 through 1986. ‘The State

- Engineer finds the applicant brought into doubt the protestant’s

land use descriptions as te the remaining portion of the existing
places of use and provided evidence sufficient to support use of
the water rights on those parcels through the time the transfer
application was filed in 1987. The State Engineer finds the
protestant did not.prove its claim of non-use of the water rights
on Parcels 2 and 3 by clear and convincing evidence.

Parcel 4 - The State Engineer found above that water was never
placed to beneficial use on this particular parcei under the
contract, and that as due diligence was not demonstrated no water
right was available to be transferred. The State Engineer finds
the doctrine of forfeiture does not apply to a water right that
has never been perfected as only a perfected water right can be
forfeited; therefore, the protestant’'s forfeiture claim is moot.
Parcel 5 - The contract date as to the approximately 0.88 of an
acre in the eastern existing place of use and as to 0.08 of an
acre in the western part of the northern part of the existing
place of use in this % % section is June 19, 1903, therefore, the
water rights are not subject to the forfeiture provision of NRS §
533.060. The contract date as to 0.21 of an acre in the eastern
part of the northern part is January 7, 1957, and therefore, is
subject to the forfeiture provision of NRS § 533.060.

¥ pxhibit No. 1032, public administrative hearing before the State

'Engineer, January 26, 2000.
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The PLPT provided evidence in Table 2 - *"Land Use

81 . , .
which indicates from

Descriptions for Existing Place(s) of Use"’
aerial photographs that in 1948 and 1962 the land use on this
parcel was described as a road, canal and natural vegetation. 1In
1973, 1974, 1975, 1977, 1980, 1984, 1985 and 1987 the land use was
described as a road, canal and on-farm supply ditch. The

protestant provided evidence that the 0.29 of an acre portion of

. the existing place of use on the northern edge of the existing

place of use in Parcel 5 is an on-farm supply ditch and was used
from 1977 through 1987."® A witness for the applicant testified
that drains and ditches were considered water righted acreage in
Nevada because water was consumptively used just as in a field and
the banks of said structures provided forage for cattle grazing.’™

The State Engineer specifically adopts and incorporates
General Finding of Fact X and notes that in that finding the State
Engineer then found that if all or a portion of the existing place
of use is covered by a railroad, road, canal, drain, lateral,
waste ditch, house, other structure or right-of-way and the TCID
by its certification indicates that area is within the irrigable
area of the parcel, the irrigable area must include the area

covered by the structure. Since the Reclamation Service

regulations excluded such structures from the irrigable area, the

structure must not have existed at the time of the contract. If
the colored water right maps as referenced in General Finding of
Fact V includes the area now encompassing the lands taken up by
said canal, drain, etc. those structures must have come into

existence after the date of the contract.

' Exhibit No. 1030, public administrative hearing before the State

Engineer, January 26, 2000.

% pyhibit No. 1033, public administrative hearing before the State
Engineer, January 26, 2000.

s Transcript, p. 5219, public administrative hearing before the State

Engineer, January 26, 2000.
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The State Engineer finds the protestant did not prove non-use
of the water right as to the 0.29 of an acre on the northern edge.
of the existing place of use. At the 2000 administrative hearing,
the applicant provided testimony and evidence that the lands
comprising the existing places of use and the proposed places of
use within Section 3, T.19N., R.29E., M.D.B.&M., and Section 34,
T.20N., R.29E., M.D.B.&M. are the family farm, and have been
farmed as one farm since 1968/1971.°"

Upon review of Exhibit Nos. 1045 and 1052 it can be
determined that the Albaugh Family owned all of the existing and
proposed places of wuse within Section 3, T.19N., R.29E.,
M.D.B.&M., since 1968, and within Section 34, T.20N., R.29E.,
M.D.B.&M. since 1968 and 1971, and have operated the same as one
farm since those years.”™ The applicant further testified that
water had been moved around within the family farm when
improvements had been made to increase éfficiency and increase
prodﬁctivity, and that the application was filed to clarify the
records as to where water was actually being used.’®™ The State
Engineer finds that testimony and evidence was provided that the
transfer from this parcel is an intrafarm transfer not subject to
the doctrine of forfeiture pursuant to Judge McKibben'’'s Order of
September 3, 1998. The State Engineer finds since the contract
dates as to the approximately 0.88 of an acre in the eastern
existing place of use and the 0.08 of an acre in the western part
of the northern part of the existing place of use is in this % %
section are June 19, 1903, the water rights are not subject to the

forfeiture provision of NRS § 533.060.

¢ pranscript, pp. 5229-5238; Exhibit Nos. 1039, 1040, 1041, 1045, 1046,
1047, 1048, 1049, 1050, 1051, 1052, public administrative hearing before the
State Engineer, January 26, 2000. .

e Trahscript, pf 5236, public administrative hearing before the State

Engineer, January 26, 2000.

386 Transcript, pp. 5237-5238B, public administrative hearing before the
State Engineer, January 26, 2000.

|

|




Ruling
Page 182

Parcel 14 - As to the 0.333 of an acre in the southeastern part of

the existing place of use the contract date is June 19, 1903, and
the water right is based on pre-Project vested water rights, and
is not subject to the forfeiture provision of NRS § 533.060. The
contract date as to 4.097 acres in the rest of the existing place'
of use is December 26, 1929, and is subject to the forfeiture
provision of NRS § 533.060. The PLPT provided evidence in Table 2

_ "Land Use Descriptions for Existing Place(s) of Use"” which
indicates from aerial photographs that in 1948 the land use on
Parcel 14 was described as a farmyard, road and farm structure.

In 1962, 1973, 1977, 1980, 1984, 1985, 1986 and 1987 the land use
was described as a farmyard, road, farm structure(s) and portion
irrigated. In 1974 and 1975 the land use was described as a
farmyard, road, structure and portion irrigated. The protestant
provided evidence that 0.32 of an acre of the 4.43 acres
comprising the existing place of use was irrigated from 1948

through 1987.°%

At the 2000 administrative hearing, the applicant provided
testimony and evidence that the lands within the existing places
of use and the proposed places of use within Section 3, T.19N.,
R.29E., M.D.B.&M., and Section 34, T.20N., R.29E., M.D.B.&M. are
thé family farm, and. have been farmed as one farm since
1968/1971.%*

Upon review of Exhibit Nos. 1045 and 1052 it can be
determined that the Albaugh Family owned all of the existing and
proposed places of use within Section 3, T.19N., R.29E.,

¥ svhibit No. 1030, public administrative hearing before the State

Engineer, -January 26, 2000.

388 Bkhibit No. 1035, public administrative hearing before the State
Engineer, January 26, 2000.

% o anscript. pp. 5229-5238; Exhibit Nos. 1039, 1040, 1043, 1045, 1046,
1047, 1048, 1049, 1050, 1051, 1052, public administrative hearing before the
State Engineer, January 26, 2000.
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M.D.B.&M., since 1968, and within Section 34, T.20N., R.29E.,
M.D.B.&M. since 1968 and 1971, and have operated the same as one
farm since those years.” - The applicant further testified that
water had Dbeen moved around within the family farm when
improvements had been made to increase efficiency and
productivity, and that the application was filed to clarify the
records as to where water was actually being used on the farm.™
The State Engineer finds that testimony and evidence was provided
that the transfer from this parcel is an intrafarm transfer not
subject to the doctrine of forfeiture pursuant to Judge McKibben’s
Order of September 3, 1998.
IvV.
ABANDONMENT

The State Engineer in his Interim Ruling No. 4411 and in
General Finding of Fact I found that the protestant has the burden
of proving its case of abandonment by clear and convincing acts of
abandonment and intent to abanden, 1.e., intent to forsake and
desert the water right.” “Abandonment, requiring a union of acts
and intent is a question of fact to be determined from all the

surrounding circumstances."’” Non-use for a period of time may

inferentially be some evidence of intent to abandon,® however,
abandonment will not be presumed, but rather must be clearly and

convincingly established by the evidence.

350 Transcript, p. 5236, public administrative hearing bhefore the State
Engineer, January 26, 2000. :

29 Transcript, pp. 5237-5238, public administrative hearing before the
State Engineer, January 26, 2000.

¥ stace Engineer’s Interim Ruling No. 4411, dated August 30, 199s6.

Citing to Ex Max 2 :
5LﬁL2_EngABQQLJHL_jELﬁﬁéig_Qﬁ_NQ_ﬁﬂﬁ 77 Nev 348 354 (1961).
' Revert v. Ray, 95 Nev. 782, 786 (1979).
3 t ek Trxi ion c. v, Ma e

of t atJ , 717 Nev. 348, 354 (15%61).
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The Federal District Court in its Order of September 3, 1998,

relevant to transfer applications from Group 3, held that if there
is a substantial period of non-use of the water, the State
Engineer finds the land has been covered by an improvement
inconsistent with irrigation, and the applicant has not made a
sufficient showing of lack of intent to abandon, the water riéht
will be deemed abandoned, unless it is an intrafarm transfer.
However, the Federal District Court also held that if there is
solely a finding of non-use on any parcel, combined with a finding
of payment of taxes or assessments, the PLPT has failéd to prove
abandonment by clear and convincing evidence.
Parcel 1 - The State Engineer found above that water was never
placed to beneficial use on this particular parcel under the
contract, and that as due diligence was not demonstrated no water
right was available to be transferred. The State Engineer finds
the doctrine of abandonment does not apply to a water right that
has never been perfected as only a perfecﬁed water right can be
abandoned; therefore, the protestant’s abandonment claim is moot.

Parcels 2 and 3 - The PLPT provided evidence in Table 2 - "Land

* which indicates

Use Descriptions for Existing Place(s) of Use"’
from aerial photographs that in 1948, 1962, 1972, 1973, 1974,
1975, 1977, 1980, 1984, 1985, 1986 and 1987 the land use on Parcel
2 was described as a portion irrigated, natural vegetation, drain
ditch, creek or natural drainage and on-farm supply ditch. In
1948, 1962, 1972, 1973, 1974, 1975, 1977, 1980, 1984, 1985 and
1986 the 1land use on Parcel 3 was described as a portion
irrigated, natural vegetation, and on-farm supply ditch. 1In 1987
the land use was described as bare land and natural vegetation.
At the 1989 administrative hearing the applicant described the

N % Exhibit No. 1030, public administrative hearing before the State
‘-;Engineer, January 26, 2000.
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land use on these parcels as marginal land.” At the January 2000
administrative hearing, the applicant supplied evidence and
testimony that brought intb doubt the protestant’s land wuse
descriptions. That being evidence that showed irrigation supply
ditches, borders, patterns of irrigation which would cover the
entire existing places of use, and testimony as to seeing the
existing places of use being irrigated up through and close to the
time the Albaugh Ranch purchased the water rights in 1987.°" The
protestant provided evidence that out of the 34 acres that
comprise Parcels 2 and 3 21.67 acres were irrigated from 1948
through 1986, that 2.48 acres were covered by on-farm supply
ditches™ for a total of 24.15 acres out of the 34 acres in these
two existing places of use. '

The State Engineer finds theré is not clear and convincing

evidence of non-use of the water rights on these parcels from 1948

through 1987. The State . Engineer finds the protestant proved
beneficial use of the water rights on 24.15 acres out of the 34
acres that comprise Parcels 2 and 3 through 1586. The State

Engineer finds the applicant brought into doubt the protestant’s
land use descriptions as to the remaining portion of the existing
places of use and provided evidence sufficient to support use of
the water rights on those parcels through the time the transfer
application was filed in 1987. The State Engineer finds the
protestant did not prove its claim of non-use of the water rights

on Parcels 2 and 3 by clear and convincing evidence.

¥ Exhibit WNo. 424, public administrative hearing before the State
Engineer, September 23, 1997.

¥"  pranscript, pp. 5209-5219, 5227-5229; Exhibit No. 1053, public
administrative hearing before the State Engineer, January 26, 2000.

¥*®  Exhibit No. 1031, public administrativé hearing before the State
Engineer., January 26, 2000. -

' Exhibit No. 1032, public administrative hearing before the State
‘Engineer, January 26, 2000,
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Parcel 4 - The State Engineer found above that water was never
placed to beneficial use on this particular parcel under the
contract, and that as due diligence was not demonstrated no water
right was available to be transferred. The State Engineer finds
the doctrine of abandonment -does not apply to a water right that
has never been perfected as only a perfected water right can be
abandoned; therefore, the protestant’'s abandonment claim is moot.

Parcel 5 - The PLPT provided evidence in Table 2 - "Land Use

° which indicates from

Descriptions for Existing Place(s) of Use""
aerial photographs that in 1948 and 1962 the land use on this
parcel was described as a road, canal and natural vegetation. In
1973, 1974, 1975, 1977, 1980, 1984, 1985 and 1987 thHe land use
description is a rcad, canal and on-farm supply ditch. The
protestant provided evidence that the 0.29 of an acre porticon of
the existing place of use on the northern edge of the existing
place of use in Parcel 5 is an on-farm supply ditch and was used
from 1977 through 1987.“" A witness for the applicant testified
that drains and ditches were considered water righted acreage in
Nevada because water was consumptively used just as in a field and
the banks of said structures provided forage for cattle grazing.*”

~ The State Engineer specifically adopts and incorporates
General Finding of Fact X and notes that in that finding the State
Engineer then found that if all or a portion of the existing place
of use is covered by a railrocad, road, canal, drain, lateral,
waste ditch, house, other structure or right-of-way and the TCID
by its certification indicates that area is within the irrigable
area of the parcel, the irrigable area must include the area

“*  Exhibit No. 1030, public administrative hearing before the State

Engineer, January 26, 2000.

“" Exhibit No. 1033, public administrative hearing before the State

Engineer, January 26, 2000.

o Transcript, p. 5219, public administrative hearing before the State

. Engineer, January 26, 2000.
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covered by the structure. Since the Reclamation Service
regulations excluded such structures from the irrigable area, the
structure must not have existed at the time of the contract. 1If
the colored water right maps as referenced in General Finding of
Fact V includes the area now encompassing the lands taken up by
said canal, drain, etc. those structures must have come into
existence after the date of the contract.

The State Engineer finds the protestant did not prove non-use
of the water right as to the 0.29 of an acre portion of the
existing place of use on the northern edge of the existing place
of use. The State Engineer finds the protestant proved that no
water was placed to beneficial use on the 0.88 of an acre eastern
portion of the existing place of use in Parcel 5 identified as a
road and canal from 1948 through 1987, a period of 39 years.
However, at the 2000 administrative hearing, the applicant
provided testimony and evidence that the lands comprising the
existing places of use and the proposed places of use within
Section 3, T.19N., R.29E., M.D.B.&M., and Section 34, T.20N.,
R.29E., M.D.B.&M. are the family farm, and have been farmed as one
farm since 1968/1971.*” |

Upon review .of Exhibit Nos. 1045 and 1052 it can be
determined that the Albaugh Family owned all of the existing and
proposed places of use within Section 3, T.19N., R.2SE.,
M.D.B.&M., since 1968, and within Section 34, T.20N., R.Z29E.,
M.D.B.&M. since 1968 and 1971, and have operated the same as one
farm since those years.’” The applicant further testified that
water had been moved around within the family £farm when
improvements had Dbeen made to increase efficiency and

403

Transcript, pp. 5229-5238; Exhibit Nos. 1039, 1040, -1041, 1045, 1046,
1047, 1048, 1049, 1050, 1051, 1052, public administrative hearing before the

iState Engineer, January 26, 2000.

40¢ Transcript, p. 5236, public administrative hearing before the State

Engineer, January 26, 2000.
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productivity, and that the application was filed to clarify the
records as to where water was actually being used.” The State
Engineer finds that testimony and evidence was provided that the
transfer from this parcel is an intrafarm transfer not subject to
the doctrine of abandonment pursuant to Judge‘McKibben’s Order of
September 3, 1998.

Parcel 6 - The PLPT provided evidence in Table 2 - "Land Usé

* which indicates from

Descriptions for Existing Place(s) of Use"*
aerial photographs that in 1948, 1962, 1973, 1974, 1975, 1977,
1980, 1984, 1985, 1986 and 1987, the land use on Parcel 6 was
described as an on-farm supply ditch. .

The State Engineer specifically adopts and incorporates
General Finding of Fact X and finds that there is not clear and
convincing evidence of non-use of the water rights on this parcel
from 1948 through 1987. The State Engineer finds the protestant
provided evidence of beneficial use of the water right from 1948
through 1987 since on-farm supply ditches were historically
required to be water righted; therefore, the protestant did not
prove its claim of non-use of the water right. The State Engineer
finds that testimony and evidence was provided that the transfer
from this parcel is an intrafarm transfer not subject to the
doctrine of abandonment pursuant to Judge McKibben’'s Order of
September 3, 1998. '

Parcel 7 - The PLPT provided evidence in Table 2 - "Land Use
Descriptions for Existing Place({s) of Use"*'” which indicates from
aerial photographs that in 1948, 1962, 1973, 1974, 1975, 1977,
1980, 1984, 1985 and 1987 the land use on Parcel 7 was described

¢ pranseript, pp. 5237-5238, public administrative hearing before the

State Engineer, January 26, 2000.

98 Femibit No. 1030, public administrative hearing .before the State
Engineer, January 26, 2000. '

47 shibit No. 1030, public administrative hearing before the 3State

Engineer, January 26, 2000.
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as a road. At. the 2000 administrative hearing, the applicant
provided testimony and evidence that the lands within the existing
places'of use and the proposed places of use within Section 3,
T.19N., R.29E., M.D.B.&M., and within Section 34, T.20N., R.23E.,
M.D.B.&M. are the family farm, and have been farmed as one farm
since 1968/1971."

Upon review of Exhibit Nos. 1045 and 1052 it can be
determined that the Albaugh Family owned all of the existing and
proposed places of wuse within Section 3, T.19N., R.29E.,
M.D.B.&M., since 1968, and within Section 34, T.20N., R.29E.,
M.D.B.&M. since 1968 and 1971, and have operated the same as one

09

farm since those years.' The applicant further testified that

‘water had been moved around within the family farm when

improvements had  been made to increase efficiency and
productivity, and that the application was filed to clarify the
records as to where water was actually being used.® The State
Engineer finds that testimony and evidence was provided that the
transfer from this parcel is an intrafarm transfer not subject to
the doctrine of abandonment pufsuant to Judge McKibben’'s Order of
September 3, 1998.

parcel B8 - The PLPT provided evidence in Table 2 - "Land Use

Descriptions for Existing Place(s) of Use"™ which indicates from

aerial photographs that in 1948, 1962, 1973, 1974 and 1975 the

iand use on Parcel 8 was described as a farm vyard, natural

9% 1 anscript, pp. 5229-5238; Exhibit Nos. 1039, 1040, 1041, 1045, 1046,
1047, 1048, 1049, 1050, 1051, 1052, public administrative hearing before the
State Engineer, January 26, 2000.

108 Transcript, p. 5236, public administrative hearing before the State

Engineer, January 26, 2000.

e Transcript, pp. 5237-5238, public administrative hearing before the

State Engineer, January 26, 2000.

4
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il Exhibit No. 1030, public administrative hearing before the State
Engineer, January 26, 2000.
|
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vegetation, portion irrigated, on-farm supply ditch and drain
ditch. In 1977, 1980, 1984, 1985, 1986 and 1987 the land use was
described as a farmyard, road and portion irrigated. The
protestant provided evidence that a 0.18 of an acre portion of the
3.74 acres comprising the existing place of use was irrigated from
1977 to 1987.%

At the 2000 administrative hearing, the applicant provided
testimony and evidence that the lands within the existing places
of use and the proposed places of use within Section 3, T.19N.,
R.29E., M.D.B.&M., and within Section 34, T.20N., R.29E.,
M.D.B.&M. are the family farm, and have been farmed as one farm
since 1968/1971." |

Upon review of Exhibit Nos. 1045 and 1052 it can be
determined that the Albaugh Family owned all of the existing and
proposed places of use within Section 3, T.19N., R.2%9E.,
M.D.B.&M., since 1968, and within Section 34, T.20N., R.29E.,
M.D.B.&M. since 1968 and 1971, and have operated the same as one
The applicant further testified that

14

farm since those vyears.®
water had been moved around within the family farm when
improvements had been made to increase efficiency and
productivity, and that the application was filed tec clarify the
records as to where water was actually being used.’™ The State
Engineer finds that testimony and evidence was provided that the
transfer from this parcel is an intrafarm transfer not subject to

“?  Exhibit No. 1034, public administrative hearing before the State
Engineer, January 26, 2000.

“ Transcript, pp. 5229-5238; Exhibit Nos. 1039, 1040, 1041, 1045, 1046,
1047, 1048, 1049, 1050, 1051, 1052, public administrative hearing before the
State Engineer, January 26, 2000.

e Transcript, p. 5236, public administrative hearing before the State

. Engineer, January 26, 2000.

s Transcript, pp. 5237-5238, public administrative hearing before the
State Engineer, January 26, 2000.
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the doctrine of abandonment pursuant to Judge McKibben'’s Order of
September 3, 1998.
Parcel 9 - The PLPT provided evidence in Table-2 - “Land Use

3 . N .
* which indicates from

Descriptions for Existing Place(s) of Use"'
aerial photographs that in 1948 the land use on Parcel 9 was
described as natural vegetation and portion irrigated. In 1962,
1973, 1974,-1975, 1977, 1980, 1984, 1985, 1986 and 1987 the land
use was described as mnatural vegetation, delivery ditch and
portion irrigated. The protestant provided evidence that a .15
of an acre portion of the 6.15 acres comprising the existing place
of use was irrigated from 1948 to 1987.°"

At the 2000 administrative hearing, the applicant provided
testimony and evidence that the lands within the existing places
of use and the proposed places of use within Section 3, T.19N.,
R.29E., M.D.B.&M., and within Section 34, T.20N., R.29E.,
M.D.B.&M. are the family farm, and have been farmed as one farm
since 1968/1971.°¢

Upon review of Exhibit Nos. 1045 and 1052 it can be

determined that the Albaugh Family owned all of the existing and

proposed places of use within Section 3, T.19N., R.29E.,
M.D.B.&M., since 1968, and within Section 34, T.20N., R.29E.,
M.D.B.&M. since 1968 and 1971, and have operated the same as one
farm since those years."’ The applicant further testified that

water had been moved around within the family farm when

“®  Exhibit No. 1030, public administrative hearing before the State
Engineer, January 26, 2000.

7 Exhibit No. 1035, pﬁblic administrative hearing before the State

Engineer, January 26, 2000.

“* pranscript, pp. 5229-5238; Exhibit Nos. 1039, 1040, 1041, 1045, 1046,
1047, 1048, 1049, 1050, 1051, 1052, public administrative hearing before cthe

State Engineer, January 26, 2000.

“w Transcript, p. 5236, public administrative hearing before the State

Engineer, January 26, 2000.
|
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improvements had been made to increase efficiency and
productivity, and that the application was filed to clarify the
The State

Engineer finds that testimony and evidence was provided that the

records as to where water was actually being used.*

transfer from this parcel is an intrafarm transfer not subject to
the doctrine of abandonment pursuant to Judge McKibben’s Order of
September 3, 1998.

Parcel 10 - The PLPT provided evidence in Table 2 - "Land Use

n?l which indicates from

Descriptions for Existing Place(s) of Use
aerial photographs that in 1948 the land use on Parcel 10 was
described as natural vegetation. In 1962, 1973, 1974, 1975, 1977,
1980, 1984, 19885, 1886 and 1987 the land use was described as
natural vegetation and delivery ditch.

At the 2000 administrative hearing, the applicant provided
testimony and evidence that the lands within the existing places
of use and the proposed places of use within Section 3, T.19N.,
R.29E., M.D.B.&M., and within Section 34, T.20N., R.29E.,
M.D.B.&M. are the family farm, and have been farmed as one farm
since 1968/1971.*

Uponn review of Exhibit Nos. 1045 and 1052 it can be
determined that the Albaugh Family owned all of the existing aﬁd
proposed places of use within Section 3, T.15N., R.29E.,
M.D.B.&M., since 1968, and within Section 34, T.20N., R.29E;,
M.D.B.&M. since 1968 and 1971, and have operated the same as one
farm since those vears.” The applicant further testified that

420 Transcript. pp. 5237-5238, public administrative hearing before the
State Engineer

421

Exhibit No. 1030, public administrative hearing before the State
Engineer, January 26, 2000.

“? pranscript, pp. 5229-5238; Exhibit Nos. 1039, 1040, 1041, 1045, 1046,
1047, 1048, 1049, 1050, 1051, 1052, public administrative hearing before the

i state Engineer, January 26, 2000.

@ Transcript. p. 5236, public ‘administrative hearing before the State
Engineer, January 26, 2000. :
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water had been moved around within the family farm when
improvements had been made to increase efficiency and
productivity, and that the application was filed to clarify the
records as to where water was actually being used.”™ The State
. Engineer finds that testimony and evidence was provided that the
ﬁ transfer from this parcel is an intrafarm transfer not subject to
* the doctrine of abandonment pursuant to Judge McKibben's Order of
1 September 3, 1998. '
Parcel 11 - The PLPT provided evidence in Table 2 - "Land Use

25 . ' N
which indicates from

Descriptions for Existing Place(s) of Use"’
aerial photographs that in 1948, 1962, 1973, 1974, 1975, 1977,
1980, 1684, 1985, 1986 and 1987 the land use on Pafcel 10 was
described as a portion irrigated, natural vegetation and canal.
The protestant provided evidence that a 0.17 of an acre portion of
the 1.85 acres comprising the existing place of use was irrigated
from 1948 to 1987.
. At the 2000 administrative hearing, the applicant provided

426

testimony and evidence that the lands within the existing places
of use and the proposed places of use within Section 3, T.19N.,
R.29E., M.D.B.&M., and within Section 34, T.20N., R.29E.,
M.D;B.&M. are the family farm, and have been farmed as one farm
since 1968/1971.%

Upon review of Exhibit Nos. 1045 and 1052 it can be
determined that the Albaugh Family owned all of the existing and

¢ pranscript, pp. 5237-5238, public administrative hearing before the

State Engineer, January 26, 2000.

425

Exhibit No. 1030, public administrative hearing before the State
Engineer, January 26, 2000. :

46 L oaipit No. 1035, public administrative hearing before the State

Engineer, January 26, 2000.

‘ 7 anscript, pp. 5229-5238; Exhibit Nos. 1039, 1040, 1041, 1045, 1046,
1047, 1048, 1049, 1050, 1051, 1052, public administrative hearing before the
. State Engineer, January 26, 2000.
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proposed places of wuse within Section 3, T.19N., R.29E.,
M.D.B.&M., since 1968, and within Section 34, T.20N., R.Z29E.,
M.D.B.&M. since 1968 and 1971, and have operated the same as one
farm since those years.“® The applicant further testified that
water had been moved around within the family farm when
improvements had been made to increase efficiency and
productivity, and that the application was filed to clarify the
records as to where water was actually being used.®” The State
Engineer finds that testimony and evidence was provided that the
transfer from this parcel is an intrafarm transfer not subject to
the doctrine of abandonment pursuant to Judge McKibben’s Order of
September 3, 1598.

Parcel 12 - The PLPT provided evidence in Table. 2 - "Land Use

* which indicates from

Descriptions for Existing Place(s) of Use*“
aerial photographs that in 1948 the land use on Parcel 12 was
described as bare land. In 1862, and 1977 the land use on Parcel
12 was described as bare land and a road. In 1973, 1974, 1975,
1980, 1984, 1985, 1986 and 1987 the land use was described as a
portion irrigated and road. The protestant did not provide any
evidence as to what portion of the 1.01 acres comprising the
existing place of use it believed was irrigated from 1980 to 1987.

At the 2000 administrative hearing, the applicant provided
testimony and evidence that the lands within the existing places
of use and the proposed places of use within Section 3, T.19N.,
R.29E., M.D.B.&M., and within Section 34, T.20N., R.Z29E.,
M.D.B.&M. are the family farm, and have been farmed as one farm

ez Transcript, p. 5236, public administrative hearing before the State

Engineer, January 26, 2000.

429 Transcript., pp. 5237-5238, public administrative hearing before the
State Engineer, January 26, 2000.

% exhibit No. 1030, public administrative hearing before the State
Engineer, January 26, 2000.
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since 1968/1971.“

Upon review of Exhibit Neos. 1045 and 1052 it can be
determined that the Albaugh Family owned all of the existing and
proposed places of wuse within Section 3, T.19N., R;29E.,
M.D.B.&M., since 1968, and within Section 34, T.20N., R.29E.,
M.D.B.&M. since 1968 and 1971, and have operated the same as one
farm since those years.” The applicant further testified that
water had been moved around within the family farm when
improvements had been made to increase efficiency and
productivity, and that the application was filed to clarify the
records as to where water was actually being used.”” The State
Engineer finds that testimony and evidence was provided that the
transfer from this parcel is an intrafarm transfer not subject to
the doctrine of abandonment pursuant to Judge McKibben's Order of
September 3, 1998. '

Parcel 13 - The PLPT provided evidence in Table 2 - "Land Use
which indicates from

34

Descriptions for Existing Place(s) of Use"*
aerial photographs that in 1948 and 1962 the land use on Parcel 13
was described as irrigated. In 1973, 1974, 1975, 1977, 1880,
1984, 1985, 1986 and 1987 the land use on Parcel 13 was described
as a road.

At the 2000 administrative hearing, the applicant provided
testimony and evidence that the lands within the existing places
of use and the pro@osed places of use within Section 3, T.19N.,

“! Transcript, pp. 5229-5238; Exhibit Nos. 1039, 1040, 1041, 1045, 1046,
1047, 1048, 1049, 1050, 1051, 1052, public administrative hearing before the

State Engineer, January 26, 2000.

432 Transcript, p. 5236, public administrative hearing before the State

Engineer, January 26, 2000.

3 Transcript, pp. 5237-5238, public administrative hearing before the

State Engineer, January 26, 2000.
)
&34

Exhibit No. 1030, public administrative hearing before the State
E?gineer, January 26, 2000.
[l
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R.29E., M.D.B.&M., and within Section 34, T.20N., R.29E.,
M.D.B.&M. are the family farm, and have been farmed as one farm
since 1968/1971.°"

Upon review of Exhibit Nos. 1045 and 1052 it can be
determined that the Albaugh Family owned all of the existing and
proposed places of use within Section 3, T.19N., R.Z259E.,
M.D.B.&M., since 1968, and within Section 34, T.20N., R.29E.,
M.D.B.&M. since 1968 and 1971, and have operated the same as one

36

farm since those years.® The applicant further testified that
water had been moved around within the family farm when
improvements had been made to | increase efficiency and
productivity, and that the application was filed to clarify the
records as to where water was actually being used.”’ The State
Engineer finds that testimony and evidence was provided that the
transfer from this parcel is an intrafarm transfer not subject to
the doctrine of abandonment pursuant to Judge McKibben'’'s Order of
September 3, 1998.

Parcel 14 - The PLPT provided evidence in Table 2 - "TL,and Use

* which indicates from

Descriptions for Existing Place(s) of Use""
aerial photographs that in 1948 the land use on Parcel 14 was
described as a farmyard, road and farm structure. In 1962, 1973,
1977, 1980, 1984, 1985, 1986 and 1987 the land use was described
as a farmyard, road, farm structure(s) and portion irrigated. 1In

1974 and 1975 the land use was described as a farmyard, road,

% T anscript, pp. 5229-5238; Exhibit Nos. 1039, 1040, 1041, 1045, 1046,

1047, 1048, 1049, 1050, 1051, 1052, public administrative hearing before the
State Engineer, January 26, 2000.

42 Transcript, p. 5236, public administrative hearing before the State

Engineer, January 26, 2000.

87 Transcript, pp. 5237-5238, public administrative hearing before the

State Engineer, January 26, 2000.

98 o hibit No. 1030, public administrative hearing before the State

| Engineer, January 26, 2000.
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structure and portion irrigated. The ﬁrotestant provided evidence
that 0.32 of an acre of the 4.43 acres comprising the existing
place of use was irrigated from 1948 through 1987.°%"

At the 2000 administrative hearing, the applicant provided
testimony and evidence that the lands within the existing places
of use and the proposed places of use within Section 3, T.19N.,
R.29E., M.D.B.&M., and within Section 34, T.20N., R.29E.,
M.D.B.&M. are the family farm, and have been farmed as one farm
since 1968/1971.% |

Upont review of Exhibit Nos. 1045 and 1052 it can be
determined that the Albaugh Family owned all of the existing and
proposed places of use within Section 3, T.19N., R.29E.,
M.D.B.&M., since 1968, and within Section 34, T.20N., R.29E.,
M.D.B.&M. since 1968 and 1971, and have operated the same as one
farm since those years.'” The applicant further testified that
water had been moved around within the family farm when
improvements had been made to increase efficiency and

productivity, and that the application was filed to clarify the
The State

442

records as to where water was actually being used.
Engineer finds that testimony and evidence was provided that the
transfer from this parcel is an intrafarm transfer not subject to
the doctrine of abandonment pursuant to Judge McKibben'’'s Order of

September 3, 1998.

4% oxhibit No. 1035, public administrative hearing before the State

Engineer, January 26, 2000.

" mranscript, pp. 5229-5238; Exhibit Nos. 1039, 1040, 1041, 1045, 1046,

1047, 1048, 1049, 1050, 1051, 1052, public administrative hearing before the
State Engineer, January 26, 2000.

et Transcript, p. 5236, public administrative hearing before the State
Engineer, January 26, 2000.

ez Transcript, pp. 5237-5238, public administrative hearing before the
State Engineer, January 26, 2000.
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CONCLUSIONS OF LAW
I.
The State Engineer has jufisdiction over the.parties and the
subject matter of this action and determination.‘®
II.
PERFECTION
~The State Engineer concludes that the protestant proved its
claims of lack of perfection as to Parcels 1 and 4 and water
rights are not available to be transferred from those parcels.
The State Engineer concludes that the protestant did not prove its
claims of lack of perfection as to Parcels 2, 3, 5, 6, 7, 8, 9,
10, 11, 12 and 14.
IIT.
FORFEITURE
The State Engineer concludes as to Parcels 1 and 4 the
protestant’s claims of forfeiture are moot, as the State Engineer
has concluded the water rights were never perfected and are not
available to be transferred. The State Engineer concludes as to
Parcels 2, 3 and a 0.29 of an acre portion of Parcel 5 that the
protestant did not provide clear and convincing evidence of non-
use of the water right. The State Engineer concludes as to Parcel
5 that 0.88 of an acre is not subject to the forfeiture provision
of NRS § 533.060 and all of Parcel 5 is an intrafarm transfer not
subject to the doctrine of forfeiture pursuant to Judge McKibben's
Order of September 3, 1998. The State Engineef concludes as to
Parcel 14 that 0.333 of an acre is not subject to the forfeiture
provision of NRS § 533.060 and all of Parcel 14 is an intrafarm
transfer not subiject to the doctrine of forfeiture pursuant to

Judge McKibben's Order of September 3, 1998.

** MRS chapter 533 and Order of Remand from Federal District Court.
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IV.
ABANDONMENT
The State Engineer concludes as to Parcels 1 and 4 the
protestant’s claims of abandonment are moot as the State Engineer

has concluded the water rights were never perfected and are not

. available to be transferred. The State Engineer concludes as to

Parcels 2, 3, a 0.29 of an acre portion of Parcel 5, and Parcel 6
that the protestant did not provide clear and convincing evidence
of non—usé of the water right. The State Engineer concludes as to
Parcels 5, 6, 7, 8, 9, 10, 11, 12, 13 and 14 that these are
intrafarm transfers not subject to the doctrine of abandonment
pursuant to Judge McKibben’s Order of September 3, 1998.

RULING
The protest to Application 51368 is hereby upheld in part and
overruled in part. The State Engineer’'s decision granting the

transfer of water rights from Parcels 1 and 4 is hereby rescinded
and water rights are not available to be transferred from those
parcels as water rights were never perfected. The State
Engineer‘s decision granting the transfer of water rights
appurtenant to Parcels 2, 3, 5, 6, 7, 8, 9, 10, 11, 12, 13 and 14
is hereby affirmed. Therefore, the permit granted under
Application 51368 is amended to allow the transfer of water rights
appurtenant to 55.87 acres of land totaling 195.545 acre-feet to
be perfected at the proposed place of use. The applicant is
hereby ordered to file with the State Engineer within 90 days a
map, which designates which portion of the proposed place of ﬁse
is excluded as to the water rights that were deqlared. never

perfected.
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APPLICATION 51369
GENERAL
I.
Application 51369 was filed on September 28, 1987, by Kenneth
L. and D.L. Henry* to change the place of use of 29.93 acre-feet
annually, a portion of the decreed waters of the Truckee and
Carson Rivers previously appropriated under the Serial Number 70-
A, Claim No. 3 Ory Ditch Decree, and Aigine Decree.‘” The
proposed point of diversion is described as being located at
Lahontan Dam. The existing places of use are described as:
Parcel 1 - 3.30 acres NW4% NE%, Sec. 4, T.18N., R.2BE., M.D.B.&M.
Parcel 2 - 3 .35 acres SW¥ NE%, Sec. 4, T.18N., R.28E., M.D.B.&M.
The proposed places of use are described as 3.95 acres in the NW%
NE% and 2.70 acres in the SW4% NE%, both in Section 4, T.18N.,
R.28E., M.D.B.& M.
II.
Application 51369 was protested by the PLPT on the grounds
described in the General Introduction I of this ruling,*® and more

specifically on the grounds as follows: "

Parcel 1 - Partial lack of perfection, partial forfeiture, partial
abandonment

Parcel 2 - Partial lack of perfection, partial forfeiture, partial
abandonment .

e Application 51369 has been assigned in the records c¢f the State
Engineer to William . Davig.

**  Exhibit No. 1176, public administrative hearing before the State
Engineer., March 9, 2000.

“*  Exhibit No. 1177, public administrative hearing before the State
Engineer, March 9, 2000._ : )

“"  Exhibit No. 479, public administrative hearing before the State
Engineer, Octocher 7, 1997.




evidence that 0.19 of an acre of Parcel 1 was irrigated.
State Engineer finds that a 1948 photograph is not sufficient

evidence to prove that a water right was never perfected on this

FINDINGS OF FACT
I.
CONTRACT DATES 51369
Parcels 1 and 2 - Exhibit LLL from the 1989 administrative hearing
contains two documents covering these existing places of use.

first is a "Water-right Application" dated November 9,
by Earle Eichner

Application"

The
1914, filed

"Water-right

filed by Pio Ascargorta.‘®
The 1922 documents indicates that Earle Eichner assigned all his

and the second

is also a
dated August 10, 1922,

right under his water right application serial number 578 to

Ascargorta, and the 1922 contract also has the 578 serial number
on it.

The State Engineer finds there is sufficient evidence to

tie the 1914 contract to the 19822 contract date and finds the
contract dates are November 9, 1914.

II.

PERFECTION i
Parcel 1 - The contract date is November 9, 1914.
provided evidence in Table 2 -
Place(s) of Use"*¥

The PLPT
"Land Use Descriptions for Existing
which indicates from aerial photographs that in
1948 the land use on this parcel was described as a drain ditch

(Sheckler 1), road, portion irrigated, bare land and structures.

The protestant did not provide any evidence other than a 1948

photograph as its evidence that a water right was not perfected on
this parcel between 1914 and 1948.

The protestant provided

450

The

448

Exhibit No. 1178,

public- administrative hearing before the State
Engineer, March 9, 2000.

Engineer, March 9, 2000.

449

Exhibit No. 1181, public administrative hearing before the State

**  Exhibit No. 1183,

public administrative hearing before the State
Engineer, March 9, 2000.
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parcel between 1914 and 1948;

therefore, the protestant did not

prove its claim of lack of perfection on this parcel. The State
Engineer specifically adopts and incorporates General Conclusion

of Law II, which held that for lands which have a water rigﬁt

contract dated pre-1927 at some point in time prior to the date Qf

the contract the wateér right was perfected.
Parcel 2 -

!

The contract date is November 9, 1914. The PLP@

provided evidence in Table 2 ~ "Land Use Descriptions for Existiné

Place(s) of Use"” which indicates from aerial photographs that in

1948 the 1land use on this parcel was described as a drain ditcﬁ

{Sheckler 1), portion 1irrigated, drain ditch

(Sheckler 2) and
natural vegetation.

The protestant did not provide any evidencé
other than a 1948 photograph as its evidence that a water right!

was not perfected on this parcel between 1914 and 1948, The?

protestant provided evidence that 0.19 of an acre of Parcel 2 was|
irrigated.*® The State Engineer finds that a 1948 photograph is:
not sufficient evidence to prove that a water right was never}

perfected on this parcel between 1914 and 1948;

]
therefore, the'!

protestant did not prove its claim of lack of perfection on this

parcel. The State Engineer specifically adopts and incorporates

General Conclusion of Law II, which held that for lands which have E
a water right contract dated pre-1927 at some point in time prior !
to the date of the contract the water right was perfected.
III.
FORFEITURE

The Federal District Court in its Order of September 3, 1998,

'
1
A
i
1
1

1

relevant to transfer appiications from Group 3, held that if the

evidence showed that any of the applications were solely intrafarm

transfers the State Engineer was to certify that finding to the

' Exhibit No. 1181,

] public administrative hearing
Engineer, March 9, 2000.

before the State

2 Exhibit No. . 1183,

Engineer, March 9, 2000.

public administrative hearing before the State




iEngineer, March %, 2000.

State Engineer, March 9, 2000.
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Federal District Court, and held that the water rights would nét

be subject to the doctrine of forfeiture. The State Engineer

believes this is most likely an intrafarm transfer, but no one

appeared at the time and place noticed for the hearing to preseﬂt
any evidence as to that issue.‘® . E
Parcel 1 - The contract date is November 9, 1914, therefore, thé

water right is subject to the forfeiture provision of NRS §
533.060. The PLPT provided evidence in Table 2

"Land Use
Descriptions for Existing Place(s) of Use"*™

which indicates from?
aerial photographs that in 1948 the land use on this parcel was |

described as a drain ditch (Sheckler 1), road, portion irrigated,i
bare land and structures. In 1962, 1972, 1973, 1974, 1975, 1977,3

1980, 1984, 1985,

described as a drain ditch (Sheckler 1), road, portion irrigated,

on-farm supply ditch and bare land. The protestant . provided

evidence that 0.19 of an acre of Parcel 1 was irrigated and that

0.49 of an acre was covered by an on-farm supply ditch.”® The

State Engineer specifically adopts and incorporates General

Finding of Fact X and finds since on-farm supply ditches were
historically required to be water righted, the evidence
demonstrates beneficial use of that water from 1948 through 1987.
The State Engineer finds that no water was placed to beneficial

use on the remaining 2.62 acres of Parcel 1 for the 39-year period
from 1948 through 1987.

Parcel 2 - The contract date is November 9, 1814,
water right 1is

therefore, the
subject to the forfeiture provision of NRS §
533.060. The PLPT provided evidence in Table 2 - "Land Use

¢33 Transcript, pp. 5612-5613, public administrative hearing before the
State Engineer, March 9, 2000.

454

Exhibit No. 1181, public administrative hearing Dbefore the State

455

Exhibit Nos. 1183 and 1184, public administrative hearing before the

1986 and 1987 the land use on this parcel was
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I
1
!
1
!
!
1
i
|
!
1
[

Descriptions for Existing Place(s) of Use"* which indicates froﬁ
aerial photographs that in 1948, 1962, 1972, 1973, 1974, 19751

1577, 1980, 1984, 1985, 1986 and 1987 the land use on this parcel
i

was described as a drain ditch (Sheckler 1), portion irrigated,
|
drain ditch (Sheckler 2) and natural vegetation.

The protestant
provided evidence that 0.19

of 'an acre of Parcel 2 was
irrigated.”” The State Engineer finds that no water was placed to

beneficial use on the remaining 3.16 acres of Parcel 2 for the 394
year pericd from 1948 through 1987. {
III. ;

ABANDONMENT |

a
The State Engineer in his Interim Ruling No. 4411 and ini

General Finding of Fact I found that the protestant has the burdeni
of proving its case of abandonment by clear and convincing acts of}

abandonment and intent to abandon, i.e., intent to forsake andi
desert the water right.®’ ‘“"Abandonment, requiring a union of acts%
and intent is a question of fact to be determined from all the
surrounding circumstances."* Non-use for a period of time may£
inferentially be some evidence of intent to abandon,'® however, l
abandonment will not be presumed, but rather must be clearly and |

convincingly established by the evidence.

The Federal District Court in its Order of September 3, 1998,

relevant to transfer applications from Group 3, held that if there |

¢ Exhibit No. 1181, pubklic administrative hearing before the ~State !
Engineer, March 9, 2000.

457

Exhibit No. 1183, public

administrative hearing before the State
Engineer, March 9, 2000.
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I
is a substantial period of ncn-use of the water, the Staté

Engineer finds the land has been covered by an improvemenﬁ

inconsistent with irrigation, and the applicant has not made a

sufficient showing of lack of intent to abandon, the water righﬁ

will be deemed abandoned, unless it is an intrafarm transfer.

However, the Federal District Court also held that if there is

solely a finding of non-use on any parcel, combined with a finding%

of payment of taxes or assessments, the PLPT has failed to prove}
. |

abandonment by clear and convincing evidence.

Parcel 1 - The State Engineer has already found that no water was

placed to beneficial use on 2.62 acres of Parcel 1 for the 39-year -

period from 1948 through 1987.
lack of intent to abandon the water rights. The State Engineer
finds since 2.62 acres of the water right
forfeited the claim of abandonment is moot.

is below declared

Parcel 2 - The State Engineer has already found that no water was

placed to beneficial use on 3.16 acres of Parcel 2 for the 39-year

period from 1948 through 1987. No evidence was presented as to a

lack of intent to abandon the water rights. The State Engineer

finds since 3.16 acres of the water right is below declared
forfeited the claim of abandonment is moot.
CONCLUSIONS OF LAW
‘ I.
The State Engineer has jurisdiction over the parties and the
subject matter of this action and determination.‘®
R &
LACK OF PERFECTION
The State Engineer concludes the protestant did not prove its
claim of partial lack of‘perfection as toc Parcels 1 and 2.

** wRrs Chapter $33 and Order of Remand from Federal District Court.

No evidence was presented as to a

i
!
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i

i

|

|

III.
FORFEITURE
The State Engineer concludes as to Parcel 1 tha; 2.862 acreb
of water rights are subject to forfeiture, and as to Parcel 2 tha#
3.16 acres of water rights are subject to forfeiture. :
' Iv.
ABANDONMENT
The State Engineer concludes since the water right$
appurtenant to portions of Parcels 1 and 2 are below declared

1

forfeited the protestant’s claims of partial abandonment are moot .

RULING
The protest as to Application 51369 is hereby upheld in parﬂ
and overruled in part. As to Parcel 1, the State Engineeq

declares that 2.62 acres of water rights are forfeited, and as to
Parcel 2 that 3.16 acres of water rights are forfeited. Thé
permit granted under Application 51369 is amended to allow the'
transfer of water rights appurtenant to 0.87 of an acre of land'
totaling 3.915 acre-feet of water to be perfected at the proposed:
place of use. There are issues regarding bench-land and bottom—:
land designations which could require adjustment of these:
numbers. The applicants may want to consult regarding these;
numbers before £filing the map that is ordered below. Thei
_applicant is hereby ordered to file with the State Engineer within
90 days a map, which designates which portion of the proposedi
place of use is excluded as to the water rights that were declaredt
forfeited. :
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APPLICATION 51371 :
GENERAL f

I. v

|

Application 51371 was filed on September 28, 1987, by Roge?

and Debora Boehner'® to change the place of use of 5.22 acre-feet

1
annually, a portion of the decreed waters of the Truckee and

. . , |
Carson Rivers previously appropriated under the Serial Number 680+

3, Claim No. 3 QOrr Ditch Decree, and Alpine Decree.‘”  The

proposed point of diversion is described as being located aﬁ
Lahontan Dam.

The existing place of use is described as: ;

Parcel 1 - 1.49 acres NE% NW%, Sec. 25, T.19N., R.29E., M.D.B.&M. . ‘

The proposed place of use is described as 1.49 acres in the NE%
NWw% of Section 25, T.19N., R.29E., M.D.B.&M.

II.

i
Application 51371 was protested by the PLPT on the groundq
described in the General Introduction I of this ruling,* and more

1
specifically on the grounds as follows:‘® |

Parcel 1 - Lack of perfection, abandonment.
' FINDINGS OF FACT
I.
CONTRACT DATE 51371 :
Exhibit LLL from the 1989 administrative hearing
contains a "Certificate of Filing Water Right Application" dated

Parcel 1 -

462

the State Engineer requesting assignment of Application 51371 to them.

|
|
!
Walter Reep and Katherine Ryon have filed paperwork in the office of }
|
463

Exhibit No. 1189,

public administrative hearing before the State
Engineer, April 11, 2000.

¢ Exhibit No. 1190, public administrative hearing before the State
Engineer, April 11, 2000.

’ P
465

Exhibit No. 479, public administrative hearing before the State |
Engineer, October 7, 1997, '
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. |
® An issue

April 9, 1908, covering .the existing place of use.*
arose at the BApril 2000  administrative hearing as to an
"application for Permanent Water Right" dated august 31, 1981,
pursuant to which a previous owner of the property applied for én
additional one acre of water rights.*” |
The protestant raised a concern that under 2application 51371 -
the applicants were transferring water rights to lands already
covered by water rights under the 1981 application. The records
of the State Engineer and those found in Attachment 21 to Exhibitr
No. 1198 show that in 1981 the previous owner applied for watér
rights out of a group of water rights that were allotted in whdt
was known as the lottery of TCID water rights. Pursuant to Permit
47804 (granted in 1985) that one acre of water rights was
transferxred into these applicants’ property and mappind in tHe
office of the State Engineer shows it to be east of the parcels at
issue in this application. Therefore, there is no issue as tb_
overlapping water rights. The State Engineer finds the contract
date is April 9, 1908. i
II.
PERFECTION 1

Parcel 1 - The contract date is April 9, 1908. The PLPT provided

" evidence in Table 2 - "Land Use Descriptions for Existing Place(s?

of Use"*® which indicates from aerial photographs that in 1948 the
land use on this parcel was described as a delivery ditch ang
natural wvegetation. The protestant did not provide any evidenc?
other than a 1948 photograph as its evidence that a water right
was not perfected on this parcel between 1908 and 1948. The Statg

¢ Exhibit No. 1191, public administrative hearing before the State

Engineer, April 11, 2000.. ‘ g

, . . . |
& Exhibit No. 1198, Attachment 21, public administrative hearing before
the State Engineer, April 11, 2000. . i

" pvhibit No. 1194, public administrative hearing before the State
Engineer, April 11, 2000. S i

|
I
|
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Engineer finds that a 1948 photograph is not sufficient evidence
to prove that a water right was never perfected on this parcel
between 1508 and 1948, therefore, the protéstant did not prove it%
claim of lack of perfection on this parcel. The State Enginee%
specifically adopts and incorporates General Conclusion of Law IIE
which held that for lands which have a water right contract dated
pre-1927 at some point in time prior to the date of the contract
the water right was perfected. !
III. |
ABANDONMENT

The State Engineer in his Interim Ruling No. 4411 and in
General Finding of Fact I found that the protestant has the burden
of proving its case of abandonment by clear and convincing acts o%
abandonment and intent to abandon, i.e., intent to forsake and
desert the water right.‘® "abandonment, requiring a union of acté
and intent 1is a question of fact to be determined from all the
surrounding circumstances."’”® Non-use for a period of time may
inferentially be some evidence of intent to abandon,” however,
abandonment will not be presumed, but rather must be clearly and
convincingly established by the evidence. . ]
The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications from Group 3, held that if theré
is a substantial period of non-use of the water, the Staté
Engineer finds the _land has been covered by an improvemenF
inconsistent with irrigation, and the applicant has not made a
sufficient showing of iack of intent to abandon, the water right

. . . |
will be deemed abandoned, unless it 1is an intrafarm transfer.

¥ state Eng:l.neer s Interim Ruling No. 4411, dated August 30, 1996:.

Citing to Er - e ¢ )
5LéLg_EnQAnQL___Jiisziﬁaﬁxtjnilkﬂﬁmia 77 Nev. 348, 354 (1961). 1
® Revert v. Ray, 95 Nev. 782, 786 (1979). ' ‘

471

ankt own

S_QLg_EB9An2QL_Qﬁ_LhQ_SLQLQ_SL_NQEEQQ 77 Nev 348 354 {1961) . , i
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However, the Federal District Court also held that if there ﬂs

solely a finding of non-use on any parcel, combined with a finding
of payment of taxes or assessments, the PLPT has failed to prové
abandonment by clear and convincing evidence. ’ |

Parcel 1 - The PLPT provided evidence in Table 2 - "Land Uée
Descriptions for Existing Place(s) of Use"'” which indicates from
aerial photographs that in 1948 and 1962 the land use on this
parcel was described as a delivery ditch and natural vegetatioﬁ.
In 1972, 1973, 1974, 1975, 1977 and 1980 the land use was
described as a delivery ditch and bare land. 1In 1984, 1985, 19é6
and 1987 the land use was described as a delivery ditch, bare laqd
and farm structures. At the 1989 administrative hearing, the
applicant proVided evidence that in 1948 the Jland use was
described as a road, barren land and ditch, and in 1988 it wés

. . oa
®  Bvidence was provided

described as a road and barren land.
during the administrative hearing that the ditch that runs down
the west side of this property was moved further west during its
lifetime,*® which could explain why the applicant in 1948
describes a ditch and in 1988 describes a road. While tﬁe
descriptions of land uses vary siightly, and the State Engineer is
not completely convinced that the existing place of use is the
ditch and adjacent road or only the road adjacent to the ditcﬂ,
neither the ditch nor the road was being used as irrigated land.

Evidence was provided which shows that both the existing and
Exhibit Neo. 1194, public administrative hearing before the State
Engineer, April 11, 2000. !

proposed places of use are within the same farm unit.”

472

‘”  Exhibit No. 424, public administrative hearing before the State

Engineer, April 11, 2000. :
|

e Exhibit No. 1198, Atrtachment 20, public administrative hearing befo}e
the State Engineer, 2April 11, 2000. .

475

Exhibit No. 1198, Attachments 1, 2, 3, 4, 5, 15, 16, 18, 19, 20, 23
and 26, public administrative hearing before the State Engineer, .April 11,
2000.
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The State Engineer finds that no water was placed ¢to
beneficial use on Parcel 1 for the 39-year period from 1948
through 1987 and the land use is inconsistent with irrigation. No
evidence was provided as to a lack of intent to abandon the water
right. However, the State Engineer further finds that evidencg
was provided that the transfer from this parcel is an intrafarm
transfer not subject to the doctrine of abandonment pursuant tk
Judge McKibben’s Order of September 3, 1998. !

CONCLUSIONS OF LAW
: 4

The State Engineer has jurisdiction over the parties and the

subject matter of this action and determination. " '
II.
PERFECTION

The State Engineer concludes the protestant did not prove it#

claim of lack of perfection as.to Parcel 1. |
III.
ABANDONMENT |

The State Engineer concludes that the transfer from Parcel 1
is an intrafarm transfer not subject to the doctrine éf
abandonment pursuant to Judge McKibben’s OQOrder of September 3%
1998. ‘

RULING

The protest to Application 51371 is hereby overruled and the

State Engineer’s decision granting Application 51371 1is 'hereﬁy

affirmed. , ' |

|
|
¢7¢ NRS chapter 533 and Order of Remand from Federal District Cour;. '.
3
+
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APPLICATION 51374
GENERAL
I.
Application 51374 was filed on September 28, 1987, by Maile
and Myrl Nygren to change the place of use‘of 28.49 acre-feet

annually, a portion of the decreed waters of the Truckee and
Carson Rivers previously appropriated under the Serial Number 56§—
5, Claim No. 3 Orxr Ditch Decree, and Alpine Decree.'” The
proposed point of diversion is described as being located at
Lahontan Dam. The existing place cf use is described as:
Parcel 1 - B8.14 acres SW% NW%, Sec. 29, T.19N., R.Z8E., M.D.B.&M. ;
The proposed place of use is described as 8.14 acres in the Sé%
SE% of Section 8, T.19N., R.29E., M.D.B.&M.

Application 51374 was protested by the PLPT on the grounés

described in the Géneral Introduction I of this ruling,’” and more
specifically on the grounds as follows:*” !
Parcel 1 - Partial lack of perfectioﬁ, partial forfeiture, partial
abandonment. 2
FINDINGS OF FACT
I.
CONTRACT DATE 51374 _ |
Parcel 1 - Exhibit LLL from the 1989 administrative hearing
contains one document, an "Application for Permanent Water Right/,

and that document does not cover this existing place of use nor is
it the right serial number as it indicates it covers serial numer
565-2 and the serial number at issue in this application is 565-5.

No contract covering this parcel of land was introduced into

477

Exhibit No. 1239, public administrative hearing before the State
Engineer, April 12, 2000, - i

“7®  Exhibit No. 1240, public administrative hearing pefore the St?te

Engineer, April 12, 2000.

|
|
‘”  Exhibit No. 479, public administrative hearing before the Stéte

Engineer, October 7, 1997. . i
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evidence. The only evidence before the State Engineer of the
underlying contract is that the water is being transferred erm
contract file serial number 565-5. The State Engineer makes ﬁo
finding as to the correct. contract date as no evidence was
presented upon which to rule. '

II. :

PERFECTION i
Parcel 1 - The protestant only contends partial lack of perfectign
and presented evidence that 6.89 acres out of the 8.14 acres
requested for transfer have been irrigated from 1948 through 198].
The State Engineer finds as to the 1.25 acres under dispute thét
since no contract was put into evidence, he does not know what
date a contract was obtained, therefore, he is unable to make ia
determination as to perfection or 1lack thereof regarding the
parcel areas for which the protestant alleges that no water right

was perfected. | E
The applicant argues that since it is the protestant’s burdén

to estabkblish a forfeiture of the water right, the protestaﬁt
should have the burden of proving the contract date ‘and since the
TCID certified this is a valid water right, the State Engine?r
should rule that the Tribe has not met its burden and should
approve the transfer application. The State Engineer finds that

under State Engineer’s Ruling No. 4591 {Application 47840 Parcels

11 and 12) when a underlying water right contract was not put into
evidence the State Engineer did not allow the transfer as he cou}d
not rule on the protest claims. When Judge McKibben remanded thét

~application to the State Engineer pursuant to his Order of

{
September 3, 1998, his instructions were that Parcels 11 and 12
were remanded for consideration of the issue of perfection based

.on ‘the applicant or the TCID providing a water right'contragt

13

covering these parcels. : i
The State Engineer finds in light of Judge McKibbken’s ruli?g

that the applicant or the TCID was to provide the water right
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contract, that since no determination can be made as to contract
date or perfection, the State Engineer finds he cannot rule on thé
protestant’s claim of partial lack of perfection. Therefore;
there is insufficient information in the record to deal with the
protestant’s claims or to allow the transfer of the proteste?
water rights, i.e., to allow the transfer of the 1.25 acres under
dispute. The protestant has no protest allegations as to thé
remaining 6.89 acres. |
III.
FORFEITURE AND ABANDONMENT

The State Engineer finds that he cannot rule on thg
protestant’s allegations of partial forfeiture and partial
abandonment as to the 1725 acres under dispute since no contrac%
was put into evidence as to the water right under challenge|.
Therefore, only the water rights on the 6.89 acres that are not
under challenge can be transferred. !
CONCLUSTIONS OF LAW 7 1

I. ' (
The State Engineer has jurisdiction over the parties and the

subject matter of this action and determination.‘®

II. |

PERFECTION, FORFEITURE AND ABANDONMENT i

The State Engineer concludes the protestant only allegéd
partial lack of perfection, partial forfeiture and partial
abandonment on 1.25 acres and since no underlying water righlt
contract was put into evidence the State Engineer cannot rule on
the protest claims or allow the transfer of those 1.25 acres. |

RULING

The protest to Application 51374 is not upheld or overruled
due to the fact that insufficient evidence was presented as the
1.25 acres under challenge for the State Engineer. to rule on tge

“° NRS chapter 533 and Order of Remand from Federal District Court.
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protest claims. However, the State Engineer’s decision granting
Application 51374 as to- the 6.89 acres that are not under protesk
is hereby affirmed. No. water right can be transferred from thL
1.25 acres under challenge under this 'application_ as no watexr
right contract was ever put into evidence in order for the State
Engineer to rule on the protest claims. Therefore, the permit
granted under Application 51374 is amended to ailow fhe transfer
of water rights appurtenant to 6.89 acres of land totaling 24.12
acre-feet of water to be perfected at the proposed place of usel.
The applicants are hereby ordered to file with the State Engineer
within 90 days a map, which designates which portion of the
proposed place of use is excluded as to the 1.25 acres of water

rights which the State Engineer cannot rule upon.




Ruling E

. Page 216

APPLICATION 51377
- GENERAT,

I. | - |

Application 51377 was filed on September 28, 1987, by Emil H.

& Agnes S. Buckingham to change the place of use of 55.86 acré—
feet annually, a portion of the waters of the Truckee and Carsén
Rivers previously appropriated under Serial Numbers 622-2, 599-4,
3310, 549-1 and 274", Claim No. 3 Orr Ditch Decree, and Alpine

Decree. The proposed point of diversion is described as being

located at Lahontan Dam. The existing places of use are described

as: ;
Parcel 1 - 6.13 acres SWY% SWH, Sec. 18, T.18N., R.29E., M.D.B.&M.

Parcel 2 - 0.87 acres SW4 NW4, Sec. 26, T.19N., R.28E., M.D.B.&M.

Parcel 3 - 0.34 acres SEX NW%, Sec. 34, T.19N., R.28E., M.D.B.&M.'"

Parcel 4 ~ 0.52 acres SWs NW4, Sec. 34, T.19N., R.28E., M.D.B.&M.

Parcel 5 - 0.18 acres SE% NE%, Sec. 36, T.19N., R.28E., M.D.B.&M. |
pParcel 6 - 0.72 acres SW% NWw4, Sec. 4, T.15N., R.29E., M.D.B.&aM.'” ;
Parcel 7 - 1.03 acres Nw% SWa, Sec. 4, T.19N., R.29E., M.D.B.&M. ?
Parcel 8 - (.13 acres SE% NE%, Sec. 5, T.19N., R.29E., M.D.B.&M.

Parcel 9 - 1.72 acres NEW SE%, Sec. 5, T.19N., R.29E., M.D.B.&M.

Parcel 10 - 3.72 acres NWW“ SE%, Sec. 5, T.19N., R.29E., M.D.B.&N.

Parcel 11 - 0.60 acres SWh SE%, Sec. 5, T.19N., R.29E., M.D.B.&M.

The proposed places of use are described as being 4.63 acres in

4BL1

. Exhibit No. 1006, public administrative hearing before the State
Engineer, January 26, 2000.

*** The State Engineer notes that as to this parcel the book record enteﬂed

as Exhibit No. 1006 indicates that the 0.34 acres is in the Si% NW4% of Sect%on'
34, T.15N. R.28E., M.D.B.&M.; however, the actual application found in File QO.
51377 indicates that the 0.34 acres is in the SEY% NW4% of Section 34, T.19N.
R.28E., M.D.B.&M. !

. }
* The State Engineer notes that as to this parcel the book record entered

as Exhibit No. 1006 indicates that the 0.72 acres is in the SEY NW# of Sect#on
4, T.19N. R.28E., M.D.B.&M.; however, the actual application found in File No.
51377 indicates that the 0.72 acres is in the SWY4 NW% of Section 4, T.19N.
R.28E., M.D.B.&M. :
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the NW4 SW4 of Section 4, T.19N., R.29E., M.D.B.&M., 0.74 of an
acre in the SE% NE% of Section 5, T.19N., R.29E., M.D.B.&M., 5.32
acres in the NE% SE% of Section 5, T.19N., R.29E., M.D.B.&M., and
5.27 acres in the NW% SE% of Section 5, T.19N., R.29E., M.D.B.&lM.
By letter dated March 30, 1993, the applicant withdrew 2.13 acreg
from the transfer request, that being all of Parcel 7, 0.40 of an
acre from Parcel 6 and 0.70 of an acre from Parcel 10.““
II.
Application 51377 were protested by the PLPT on the groun&s

described in the General Introduction I of this ruling,*” and more
specifically on the grounds as follows:*” , i

Paicél 1 - Par;iai lack of perfection, partial abandonment

Parcel 2 - Lack of perfection, forfeiture, abandonment

Parcel 3 - Lack of perfection, forfeiture, abandonment )
Parcel 4 - Lack of perfection, forfeiture, abandonment ?
Parcel 5 - Abandonment ;
Parcel 6 - Lack of perfection, forfeiture, abandonment |
Parcel 7 - None

Parcel 8 - Lack of perfection, forfeiture, abandonment

Parcel 5 - Lack of perfection, forfeiture, abandonment

Parcel 10 - Lack of perfection, forfeiture, abandonment l
Parcel 11 - Lack of perfection, forfeiture, abandonment. E

a8s

Exhibit Nos. 1008 and 1009, public administrative hearing before the
State Engineer, January 26, 2000. The State Engineer notes that the PLPT's
Table 2 identified as Exhibit No. 1013 only shows 1.73 acres as withdrawn
apparently not catching the mistake on Exhibit No. 1008, that being that one
area in Parcel 10 was only identified as a single hatch mark instead of la
cross-hatch mark. The records of the State Engineer show that the 0.40 of an

acre area along the northern border of Parcel 10 was also withdrawn.

485

. ) | .
Exhibit No. 1007 public administrative hearing before the State
Engineer, January 26, 2000. '

% Exhibit No. 479, public administrative hearing before the State

Engineer, October 7, 1997. ;
: t
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 FINDINGS OF FACT
I- | il
CONTRACT DATES 51377 |
Parcel 1 - Exhibit LLL from the 1989 administrative hearing

contains a "Certificate of Filing Water Right Application® dated
December 20, 1907, covering the existing place of use.”®  The
State Engineer finds the éontract date is December 20, 1907. ;

Parcel 2 - Exhibit LLL from the 1989 administrative heariﬁg
contains a "Water-Right Application” covering the existing plé&e
of use for which the State Engineer was unable to discetn a date
on the line of the application for a date, however, on page 2 of
the document it can be faintly seen that the official officér
signed the application on June 21, 1815.°® The protestant’s
witness testified without rebuttal that the contract date is June
21, 1915.*° The State Engineer finds the contract date is June
15, 1915. ;

Parcels 3 and 4 - Exhibit LLL from the 1989 administrative heariﬁg
contains two documents covering the existing place of use.*® The
first is a "Certificate of Filing Water Right 2Application" dated
December 20, 1907. This document describes 127 acres of irrigable
land in the N¥: NE% and the S% NW#4 of Section 34, T.19N., R.28E!,
M.D.B.&M. The second is a "Water-right Application for Lands in
Private Ownérship“ dated November 28, 1913. The 1913 dOCumeﬁt
indicates that it covers all that portion of the §% Nw4

(containing 8 acres of vested water rights) lying north of the "%"
: |

487

Exhibit No. 1010, public administrative hearing before the State
Engineer, January 26, 2000. i

% Exhibit No. 1010, public administrative hearing before the State

Engineer, January 26, 2000.
**  pBxhibit No. 1012, public administrative hearing before the Staﬁe

Engineer, January 26, 2000. i ) ;

f“ Exhibit No. 1010, public administrative hearing before the State
Engineer, January 26, 2000.
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line canal in Section 34, T.19N., R.28E., M.D.B.&M. containing a:
total area of "about 39 acres". Thé State Engineer specifically
adopts and incorporates General Finding of Fact V and finds the
TCID maps used in the office of the State Engineer for review oé
water right applications show that the existing places of use are
north of a canal or some structure and that the 8 acres of vested
water rights are west of the existing places of use, and that the-
existing places of use are covered by applied for water rights.
However, this still does not resolve the question of whether the
applied for water rights are those under the 1%07 or 1913
contract. _ 1

It is likely that the 1907 document is the correct document
because from the TCID maps it shows that in the N% NE% and S% NW¥%
of said Section 34 between the vested and applied for water rights
there are 124.9 acres of water rights which is very close to the
127 irrigabie acre number found under the 1307 contract. The 1913
contract appears to have broken out the lands north of the "L"
line canal into a new owner, therefore, perhaps the owner sold thé
lands in the S% NW4 of said Section to a new owner who then fileé
a new water right application. Upon review of the TCID maps ié
appears by excluding the 8 acres of vested water rights to thé
west of these existing places of use that the applied for water
rights cover approximately 20 acres. Since both the 1907 and 1913
contracts cover these existing places of use and both documents
are so close in time to be able to allow the 1913 document té
relate back to the 1907 document, the State Engineer finds water
rights were initiated on these parcels on December 20, 1907. :
Parcel 5 - Exhibit LLL from the 1989 administrative heariné
contains an "Agreement" dated December 6, 1807, covering thé
existing place of use, and which evidences the water rights weré

based on pre-Project vested water rights.*’ The State Engineeg

1
i

Exhibit No. 1010, public administrative hearing before the Staté
Engineer, January 26, 2000.

4391
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finds the contract date is December 7, 1907.
Parcel 6 - Exhibit LLL £from the 1989 administrative hearing

contains an "Application for Permanent Water Right" dated February
i The Staté

20, .1950, covering the existing place of use.’
Engineer finds the contract date is February 20, 1950.

Parcels 8 and 9 - Exhibit LLL from the 1989 administrative hearing
contains three documents covering the existing places of usef%
The first is an "Application for Permanent Water Right" dated Juné
2, 1948. The second is an "Application for Permanent Water RightL
dated May 31, 1949, which indicates it is to correct the 1948
"document. The third is an "Application for Permanent Water Right!
dated Februéry_zo, 1950. The 1949 document is directly tied to
the 1948 document and both cover 60 irrigable acres, and the 195@
document merely adds 2 additional acres in the NE% SE% and 2.6
acres in the SE% NEY% of said section. The State Engineer finds
the documents are close encough in time to warrant application of
the doctrine of relation back, and finds the contract dates are
June 2, 1948. !
Parcel 10 - Exhibit LLL from the 1989 administrative hearing
contains an "Application for Permanent Water Right®" dated Marc£
31, 1934, covering the existing place of use.® The State
Engineer finds the contract date is March 31, 1934.

Parcel 11 - Exhibit LLL from the 1989 administrative hearing
contains an “Watér-right Application" dated February 13, 1915%

covering the existing place of use.”® The document indicates that

! pxhibit No. 1010, public administrative hearing before the State

Engineer, January 26, 2000.

4 " Exhibit No. 1010, public administrative hearing before the State
Engineer, January 26, 2000. :

% pxhibit No. 1010, pubklic administrative hearing before the Statg

Engineer, January 26, 2000.

“* Exhibit No. 1010, public administrative hearing before the State

Engineer, January 26, 2000. ' |
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the land at issue was assigned to a Taylor under a homestead
application dated August 7, 1906, and that all credits paid undei
another water right application were paid for the described land

indicating that a water right was initiated on this parcel prior
to the February 1915 date and perhaps as early as 1906. However|,

no evidence was provided tco show what that date might have been.
The State Engineer finds the contract date is February 13, l915.}

II. i

PERFECTION

Parcel 1 - The contract date is December 20, 1907. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing
Place(s) of Use"*® which indicates from aerial photographs that i%
1948 the land use on this parcel was described as a canal, drain
ditch and portion irrigated. The PLPT provided further evidence
that in 1948 5.14 acres out of the 6.13 acres comprising thL
existing place of use had been irrigated.‘” The State Engineer
finds a 1948 photograph is not sufficient evidence to.prove that a
water right was never perfected on this parcel between 1907 and
1948; therefore, the protestant did not prove its claim of partiaﬂ
lack of perfection on this parcel. The State Engineer
specifically adopts and incorporates General Conclusion of Law II|,
which held that for lands which have a water right contract dated
pre-1927 at some point in time prior to the date of the contrac%
the water right was perfected. ;
Parcel 2 - The contract date is June 21, 1915. The PLPT provideh
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)

of Use"*® which indicates from aerial photographs that in 1948 tﬁe

%% Exhibit No. 1013, public administrative hearing before the State

Engineer, January 26, 2000. , i

, . . [
7 Exhibit No. 1014, public administrative hearzng before the State

Engineer, January 26, 2000.

" Exhipit No. 1013, public administrative hearing before the Staée
Engineer, January 26, 2000. : '
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land use on this parcel was described as natural vegetation. The
applicants presented evidence and testimony showing the locatibn
of a conveyance ditch near to the existing place of use and alle&e
that because this conveyance structure is near to the existihg
place of use the property appears to have irrigated at one time.**
The State Engineer finds a 1948 photograph is not sufficient
evidence to prove that a water right was never perfected on this
- parcel between 1915 and 1948; therefore, the pfotestant did ngt
prove its claim of lack of perfection on this parcel. The State
Engineer finds the fact that a conveyance structure is close tola
piece of property in no way provides evidence that water was ever
applied to that specific property. The State Engineér
specifically adopts and incorporates General Conclusion of Law I&.
which held that for lands which have a water right contract datgd
pre-1927 at some point in time prior to the date of the contract
the water right was perfected. l

Parcels 3 and 4 -~ The contract dates are December 20, 1507. Tpe
PLPT provided evidence in Table 2 - "Land Use Deécriptions for
Existing Place(s) of Use"™ which indicates from aerial
photographs that in 1948 the land use on these parcels was
described as residential. - The State Engineer finds a 1948
photograph is not sufficient evidence to prove that water righis
were never perfected on these parcels between 1907 and 1945,
therefore, the protestant did not prove its claim of lack of
perfection on these parcels. The State Engineer specificalily
adopts and incorporates General Conclusion of Law II, which held
that for lands which have a water right contract dated pre-1927 ét
some point in time prior to the date of the contract the water

right was perfected.

“®* rranscript, p. 5148; Exhibit No. 1023 photographs Bl and B2, public

administrative hearing before the State Engineer, January 26, 2000.
i

: !
*® Exhibit No. 1013, public administrative hearing before the State

Engineer, January 26, 2000.
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. |
Parcel 6 - The contract date is February 20, 1950. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Ex1st1ng

' which indicates from aerial photographs that in

or natural drainage. At the 1989 administrative hearing, tpe
applicants’ evidence indicated that the existing place of use wés
Taking the facts together that a water right was

barren land.’™

granted for this land, and that the applicants later described
that land as barren appears to indicate thét at some time someocne
tried to farm it or at least place water to beneficial use on i;.
The State Engineer finds he is not convinced that no water was
ever placed to beneficial use on this parcel; therefore, the
protestant did not prove its claim of lack of perfection.

Parcel 8 - The contract date is June 2, 1948. The PLPT pfovidgd

evidence in Table .2 - "Land Use Descriptions for Existing Place(é)

of Use"*” which indicates from aerial photographs that in 1948 and
1962 the land use on this parcel was described as a creek or
natural drainage. At the 1989 administrative hearing, t?e

applicants’ evidence indicated that the existing place of use wés
barren land.*™ Taking the facts together that a water right was
granted for this land, and that the applicants later described
that land as barren appears to indicate that at some time someone

tried to farm it or at least place water to beneficial use on it.

The State Engineer finds he is not convinced that no water was

ever placed to beneficial use on this parcel; therefore, tﬁe

1128

Exhibit No. 1013, public administrative hearing before the State
Engineer, January 26, 2000. ' :

' |
*?  pxhibit No. 424, public administrative hearing before the State

Engineer, September 23, 1997.

; |
Exhibit Ne. 1013, public administrative hearing before the State
Engineer, January 26, 2000.
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®* Exhibit No. 424, public administrative hearing before the State

Engineer, September 23, 1997. |




Ruling

Page 224 .
|
pProtestant did not prove its claim of lack of perfection. i

Parcel 9 - The contract date is June 2, 1948. The PLPT provided
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)
of Use®™ | -5
land use on this parcel was described as a canal, drain ditch a#d
‘natural vegetation. In 1962, 1973, 1974, 1975, 1977, 1980, 1984,

1985, 1986 and 1987 the land use on this parcel was described as a

* which indicates from aerial photographs that in 1948 the

canal and drain ditch. At the 1989 administrative hearing, the
applicants’ evidence indicated that the existing place of use w%s

**®  The State Engineer finds it incongruous as to

a road and ditch.
why a water right was granted for an area that at the time of the
application was not considered an irrigable area and the hearing
officer noted for the record when being asked to examine t?e,
aerial photographs that she was not sure she was convinced by t?e

“  However, not being giving additional

land use descriptions.®
evidence than that provided, based on the fact that the land uée
description never changes from 1948 through 1987, on the fact thét
the contract date is 1948, and on the fact that no evidence wés
provided by the applicants to challenge the land use descripti?n
or to show the water right was perfected, the State Engineer finds
that a water right was never perfected on this parcel from the
time of the contract in 1948 through the time of the filing of the
change application in 1987, a period of 39 vyears. The State
Engineer further finds, in the absence of evidence to the
contrary, a lapse of 39 years does not demonstrate due diligenée
in placing the water to beneficial use and there is no water rigﬁt

available to be transferred from this parcel.

%®  pxhibit No. 1013, public administrative hearing before the State

Engineer, January 26, 2000.

**® Exhibit No. 424, public administrative hearing before the State

Engineer, September 23, 1997. i

07 Transcript, pp. 5106-5107, public administrative hearing before the

State Engineer, January 26, 2000.
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Parcel 10 - The contract date is March 231, .1934. - The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing

" which indicates from aerial photographs that i£

Place(s) of Use"™
1948 the land use on this parcel was described as a drain ditch)
canal, natural vegetation, structureé, on-farm suppl§ ditch and
road. The State Engineer first notes that the protestant’'s
witness did not pick up the error in the markings on the

’ therefore, the State Engineer will ignore

withdrawal request;’'
the witness’' description of a road. _

At the 1989 administrative hearing, the applicants’ evidence
indicated that the existing place o©¢f use was roads and a
farmstead.®™ ©No mention is made of supply ditches, drain ditches
or canals. The State Engineer finds a 1948 photograph is not

sufficient evidence to prove that a water right was never

perfected on this parcel between 1934 and 1948, therefore, the

protestant did not prove its claim of lack -of perfection on this
parcel. '

The State Engineer finds the pfotestant provided evidence
that the on-farm, dirt-lined, supply ditch takes up 0.47 of an
acre of the existing place of use.”™ The State Engineer
specifically adopts and incorporates General Finding of Fact X and.
finds since those ditches were historically required to be water

righted the evidence demonstrates beneficial use and/or perfection

L(M)

Exhibit No. 1013, public -administrative hearing before the Stat
Engineer, January 26, 2000.
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1]

*® Exhibit Nos. 1008 and 1009, public administrative hearing before th
State Engineer, January 26, 2000. ‘

1 Exhibit No. 424, public administrative hearing before the State

Engineer, September 23, 1997.

' Exhibit No. 1015, public administrative hearing before the State

Engineer, January 26, 2000.
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of that water to the date of the photograph.

Parcel 11 - The contract date is February 13, 1915. The PLﬁT
t

provided evidence in Table 2 - "Land Use Descriptions for Existing

¥ which indicates from aerial photographs that in

Place(s) of Use"’
1948 the land use on this parcel was described as natural
vegetation. At the 1989 administrative hearing, the applicants’ -
evidence indicated that the existing place of use was ?a
stackyard.’® The State Engineer finds a 1948 photograph is ndt
sufficient evidence to prove that a water right was nevér
perfected on this parcel between 1915 and 1948; therefore, the
protestant did not prove its claim of lack of perfection on this
parcel. The State Engineer specifically adopts and incorporates
General Conclusion of Law II, which held that for lands which have
a water right contract dated pre-1927 at some point in time pri&
to the date of the contract the water right was perfected.
IIT. '
FORFEITURE |
The Federal District Court in its Order of Remand éf
September 3, 1998, relevant to transfer appliéations from Group i.
held that if the evidence showed that any of the applications weﬁe
solely intrafarm transfers the State Engineer was to certify that
finding to the Federal District Court, and held that the watgr
rights would not be subject to the doctrine of forfeiture. 1
Parcel 2 - The contract'date is June 21, 1915, and is thereqy
subject to the forfeiture provision of NRS § 533.060. The PLET
provided evidence in Table 2 - "Land Use Descriptions for Existing

Transcript, p. 2942, public administrative hearing before the State
Engineer, September 23, 1997. |
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'  Exhibit No. 1013, public administrative hearing before the State

Engineer, January 26, 2000.

¢ pxhibit No. 424, public administrative hearing before the Sta%e

Engineer, September 23, 1997. :
'




- Page 227

Ruling

Place(s) of Use*™®

1948,‘1962, 1972, 1973, 1974, 1975.and 1977 the land use on this
parcel was described as natural vegetatidn. In 1980, 1984, 1985

which indicates from aerial photographs that ir

—

and 1987 the land use was described as bare land (cleared for
housing) . The applicants provided evidence that the house now
found on Parcel 2 was finished on November 19, 1986;% however)
this still does not provide any evidence to demonstrate use o%
water on the property. The State Engineer finds that no water was
placed to beneficial use on Parcel 2 for the 7—year.period from
1980 through 1987, |
Parcels 3 and 4 - The contract dates are December 20, 1907;
thérefore; the water rights are not subject to the forfeiture
provision of NRS § 533.060.
Parcel 6 - The contract date is February 20, 1950, and the water
right is thereby subject to the forfeiture provision of NRS §
533.060. The PLPT provided evidence in Table 2 - "Land Usé

517

Descriptions for Existing Place(s) of Use" which indicates from -
aerial photographs that iﬁ 1948, 1962, 1973, 1974, 1975, 1977,
1980, 1984, 1585, 1986 and 1987 the land use on this parcel was
described -as a «creek or natural drainage. At the 1985
administrative hearing, the applicants' evidence indicated that
At the 2000

administrative hearing, the applicants provided evidence that the

the existing place of use was barren land.”™

Parcel 6 transfer is an intrafarm transfer in that both the
existing place of use and the proposed place of use are within

*  Exhibit No. 1013, public administrative hearing before the State

Engineer, January 26, 2000.

1€ pxhibit No. 1019, public administrative hearing before the State

Engineer, January 26, 2000.

7 Exhibit No:. 1013, ‘public administrative hearing before the  State -

Engineer, January 26, 2000.

' Exhibit ©No. 424, public administrative hearing before the State

Engineer, September 23, 1997.
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i9 i

land owned by the applicants.’
_ The State Engineer finds that no water was placed %0'
beneficial use on Parcel 2 for the 25-year period from 1962
through 1987. The State Engineer further finds that evidence was
provided that the transfer from this parcel is an intrafaﬁm
transfer not subject to the doctrine of forfeiture pursuant ﬁo
Judge McKibben’'s Order of September 3, 1998. ,

Parcel 8 - The contract date is June 2, 1948, and the water right
is thereby subject to the forfeiture provision of NRS § 533.060.
The PLPT provided evidence in Table 2 - "Land Use Descriptions for
Existing Place(s) of Use"™ which indicates from aerial
photographs that in 1948, 1962, 1973, 1974, 1975, 1977, l98d,
1984, 1985, 1986 and 1987 the 1land use on this parcel was
described a creek or natural drainage. At the 1989 administrative
hearing, the applicants' evidence indicated that the existiﬁg
At the 2000 administratiJe
8

transfer is an intrafarm transfer in that both the existing pla@e

2
place of use was barren land.™

hearing, the applicants provided evidence that the Parcel

of use and the proposed place of use are within land owned by the

applicants.®™

The State Engineer finds that no water was placed to
beneficial use on Parcel 2 for the 25-year period from 1952
through 1987. The State Engineer further finds that evidence was
provided that the transfer from this parcel 1s an intrafarm
transfer not subject to the doctrine of forfeiture pursuant ﬁo

** Exhibit Nos. 1020 and 1021, public administrative hearing before the

State Engineer, January 26, 2000.

*2° Exhibit No. 1013, public administrative hearing before the State

Engineer, January 26, 2000. . 7

"' Exhibit No. 424, public administrative hearing before  the State

Engineer, September 23, 1997.°

‘ |
Exhibit Nos. 1020 and 1021, public administrative hearing befote tﬁe
State Engineer, January 26, 2000.
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Judge McKibben’s Order of September 3, 1998.
Parcel 9 - The State Engineer found above that watér was never

placed to beneficial use on this particular parcel under the
contract, and that as due diligence was not demonstrated no water
right was available to be transferred. The State'Engineer finds
the doctrine of forfeiture does not apply to a water right that
has never been perfected as only a perfected water right can be
forfeited; therefore, the protestant‘s forfeiture claim is moot.
Parcel 10 - The contract date is March 31, 1934, and is thereb
subject to the forfeiture provision of NRS § 533.060. As note
above, the ﬁrotestant's witness did not pick up the error i

markings on the withdrawal request;"” therefore, the Stat

D

Tw o

Engineer will ignore the witness' description of a road. The PLET .
provided evidence in Table 2 - "Land Use Descriptions for Existing
Place(s) of Use"*® which indicates from aerial photographs that in
1948, 1962, 1973, 1974, 1975, 1977, 1980, 1984, 1985, 1986 and
1987 the land use on this parcel was described as a drain ditch,
canal, natural vegetation, structure, on-farm supply ditch and
road. “

At the 198% administrative hearing, the applicants' evidence
indicated that the existing place of use was roads and

**  No mention is made of supply ditches or canals. At

farmstead.
the 2000 administrative hearing, the hearing officer noted for the
record when being asked to examine the aerial photographs that she
was not completély convinced by the land use descripti'bns, and
when the witnesses attempted to corroborate their descriptions_by

using a TCID map that names the canals; drains and ditches

523

: Exhibit Nos. 1008 and 1009, public administrative hearing before the
State Engineer, January 26, 2000. . : -

¢ pExhibit No. 1013, public administrative hearing before ‘the State

Engineer, January 26, 2000,

528 Exhibit No. 424, public administrative hearing before the State

Engineer, September 23, 1997.
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{composite drainage and distribution map dated August 1981) |a

drain does not appear on the map and it also does not appear omn
" the United States Geological Survey map.™
administrative hearing, the applicants provided evidence .that the
Parcel 10 transfer 1is an intrafarm transfer in that both the
existing place of use and the proposed place of use are within
land owned by the applicants.®’

The State Engineer finds protestant provided evidence that
the on-farm, dirt-lined, supply ditch takes up 0.47 of an acre ?f

28

the existing place of use.’ The State Engineer specifically
adopts and incorporates General Finding of Fact X and finds since
those ditches were historically required to be wétef-righted tLe
evidence demonstrates beneficial use of that water throughout tke

time frame of the photographs. The State Engineer £finds the

protestant’s witness’' description of a road is a mistake because

that portion of the transfer was withdrawn. The State Engineer

finds the protestant’s land use descriptions do not rise to the
level of c¢lear and 'convincing evidence. The State Engineer
further finds that evidence was provided that the transfer from
this parcel is an intrafarm transfer not subject to the doctrine
of forfeiture pursuant to Judge McKibben’'s Order of September 3,
- 1998. | | | |

Parcel 11 - The contract date is February 13, 1915, and the water

right is thereby subject to the forfeiture provision of NRS | §.

5332.060. The PLPT provided evidence in Table 2 - "Land Use

526
State Engineer, January 26, 2000.

3 Exhibit Nos. .1020 and 1021, public administrative hearing before the

State Engineer, January 26, 2000.

*** Exhibit No. 1015; public administrative hearing before the State

. Engineer, January 26, 2000.

At the 20?0

Transcript, pp. 5110-5114, public administrative hearing before the .
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%3 which indicates from

Descriptions for Existing Place(s) of Use'
aerial photographs that in 1948 the land use on this parcel was
described as natural vegetation. In 1962, 1973, 1974, 1975, 1977,

1580, 1984, 1985, 1986 and 1987 the land use on this parcel was

" described as natural vegetation an& farmyard. At the 19898

administrative hearing, the applicants’ evidence . indicated tth
At the 2000

administrative hearing, the applicants provided evidence that the

the existing place of use was a stackyard.

Parcel 11 transfer is an intrafarm transfer in that both the

existing place of use and the proposed place of use are within
The State Engineer finds that no

1

land owned by the applicants.”
water was placed to beneficial use on Parcel 11 for the 25-year
period from 1962 through 1987. The State Engineer further finds
that evidence was provided that the transfer from this parcel ils
an intrafarm transfer not subject to the doctrine of forfeiture
pursuant to Judge McKibben‘s Order of September 3, 1998.
Iv.
ABANDONMENT

The State Engineer in his Interim Ruling No. 4411 and in

General Finding of Fact I found that the protestant has the burden

of proving its case of abandonment by clear and convincing acts OF

abandonment and intent to abandon, i.e., intent to forsake and

desert the water right.”” "abandonment, requiring a union of acts

and intent is a question of fact to be determined from all the

% pxnibit No. 1013, public administrative hearing bhefore the State

Engineer, January 26, 2000.

% Exhibit No. 424, public administrative hearing before the state

Engineer, September 23, 1997.

1 zxhibit Nos. 1020 and 1021, public administrative hearing before the

Staté Engineer, January 26, 2000.

2 state Engineer’'s Interim Ruling Neo. 4411, dated august 30, 199%.

Citing to reek JIrrij io n . Marl L a (=]

State Engineer of the State of Nevada, 77 Nev. 348, 354 (1961).
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"7 Non-use for a period of time may

34

surrounding circumstances.
inferentially be some evidence of intent to abandon,** however,
abandonment will not be presumed, but rather must be clearly and
convincingly established by the evidence. . |
The Federal District Court in its Order of September:B, 1998,
relevant to transfer applications from Group 3, held that if there
is a substantial period of non-use of the water, the State
Engineer finds the land has been covered by an improvement
inconsistent with irrigation, and the applicant has not made |a
sufficient showing 6f lack of intent to abandon, the water right
will be deemed abandoned, unless it is an intrafarm transfer.
However, the Federal District Court also held that if there ils
solely a finding of non-use on any parcel, combined with a finding

of payment of taxes or assessments, the PLPT has failed to prove

abandonmen: by clear and convincing evidence.
Parcel 1 - The PLPT'provided evidence in Table 2 - "Land Use .

w3 which indicates from

Descriptions for Existing Place(s) of Use
aerial photographs that in 1948 the land use on this parcel was
described as a canal, drain ditch and portion irrigated. The PLET
provided evidence that in 1948 5.14 acres out of the 6.13 acres
comprising the existing place of use had been irrigated.™ In
1962, 1972, 1973, 1974, 1975, 1877, 1980, 1984, 1985, 1986 and
1987 the land use on this parcel was described as a canal, drain
ditch, portion irrigated and farm structures. The protestant’|s
witness provided evidence that from 1962 through 1975 3.97 acres

* Revert v. Ray. 95 Nev. 782, 786 {(1979).

i, kto e igatio 0 nc. v. Marlette lake an nd the
State Engineer of the State of Nevada, 77 Nev. 348, 354 {(1961).

s”_ Exhibit No. 1013, public administrative  hearing before ‘the State
Engineer, January 26, 2000.

*¢ Exhibit No. 1014, public administrative hearing before the State
Engineer, January 26, 2000. .
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|
+

of the existing place of use had been irrigated, but indicatea
that from 1977 through 1987 only 0.29 of an acre had been

537

irrigated. The applicants provided testimony®’® and evidence to
support an opinion by their witness that the land use was not
inconsistent with irrigation. ‘That evidence consisted of
photographs™ that were attempting to show that the buildings on

the property were “"portable" as they did not have foundations
under them, that the corrals were temporary structures, that the
sheds were temporary, and that the entire area could be irrigatea
without much work. No evidence was provided as to a lack of
intent to abandon the water right or to the payment of taxes or
assessments. E
The State Engineer finds the applican%s' evidence to bg
lacking in credibility as to the temporary nature of the buildings
or that the entire property cculd be irrigated. The evidence i;
not in the spirit of what the Federal District Court intended as e
use consistent with irrigation. Just by looking at the pictures
one can readily tell this property has been covered by these
structures and "stuff" for a long time and that the use has beeh
inconsistent with irrigation. Just because land could be clearea
of "tons of stuff" and converted to an irrigated field does not
mean the use is consistent with irrigation. 1
The State Engineer finds that from 1977 through 1987 only
0.29 of an acre was irrigated out of the total 6.l3-acre parcelL
that the land use on those areas not irrigated 1is inconsisten£
with irrigation, and the applicant has not made a sufficient

showing of a lack of intent to abandon the water right.

Exhibit No. 1014, public administrative hearing before the StatL
Engineer, January 26, 2000.

537

8 Transcript, pp. 5157-5160, public administrative hearing before thF

State Engineer, January 26, 2000.

*% Exhibit No. 1023, public administrative hearing bhefore the State

Engineer, January 26, 2000.
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Parcel 2 - The State Engineer declares below that the water right
on Parcel 2 is forfeited; therefore, the protestant‘s claim of

abandonment is moot.
Parcels 3 and 4 - The PLPT provided evidence in Table 2 - "Lahd

" which indicates

Use Descriptions for Existing Place(s) of Use®™
from aerial photographs that in 1948, 1962, 1972, 1973, 1974,
1975, 1977, 1980, 1984, 1985, 1986 and 1987 the land uses on theée
parcels were described as residential. The applicants provided
evidence and testimony to show that at the end of the field
adjacent to the existing places of use there are openings in tﬁe
borders, which could allow water to go into the existing place ?f
use to irrigate trees and ornamental plants on the pr0perty.
However, there are no turnouts visible at this time and there is|a
structure at the end of the borders that would affect the abiligy
The applicants’

to irrigate the existing place of use today.™™

witness said that one of the former owners, Littlefield, said that
his wife used to irrigated the roses she grew commercially on the
property and irrigated the shade trees, and that it was the
witness’ opinion that the property, but for the house and oth?r
out buildings (which he described as temporary), was irrigatéd
within the last 10 years. No evidence was provided as to a laék
of intent to abapdonlthe water right or to the payment of taxes or

assessments.
The State Engineer finds that the applicants’ testimony th%t

the outbuildings were temporary because they are not on
foundations does not go the spirit of what the Federal Distriét
Court meant when it talked about a land use inconsistent wiﬁh
irrigation. Just because a structure can be removed without

tearing out a foundation, and the land could be converted to a use

_ I
*°  Exhibit No.- 1013, public administrative hearing before the State

Engineer, January 26, 2000.

*! Transcript, pp. 5152-5154, 5166-5169; Exhibit No. 1023, public

administrative hearing before the State Engineer, January 26, 2000. '

[
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that would allow irrigation, does not mean the land use is
consistent with irrigation. The State Engineer does not find th?
applicants’ witness’'s testimony that a former owner grew roses on
the property and irrigated those plants to be sufficientlr

convincing evidence of use of the water for irrigation within the
|
applicants’ witness was able to talk to this man why was he not
produced as a witness to so testify himself., The statement is no£
corrchorated by any other evidence and 1is not of sufficienﬁ
quality to be accepted as credible evidence. If one looks at th?
pictures the applicants provided in Exhibit No. 1023, that house
has been there a long time by the size of the trees, there is nk
evidence of how any irrigation water applied to the property would
not flood the house, there is no credible evidence that water st
actually applied to portions of this property, it is merely af
opinion without any corroborating evidence. The State Engineer
finds that for the 39 vear period from 1948 through 1987 no wate}
was placed to beneficial use on Parcels 3 and 4, the land use was
inconsistent with ifrigation, and the applicant has not made ?
sufficient showing of a lack of intent to abandon the water right|

Parcel 5 - The PLPT provided evidence in Table 2 - "Land Use

“ which indicates from

Descriptions for Existing Place(s) of Use"®
aerial photographs that in 1962, 1972, 1973, 1874, 1975, 1977,
1980, 1984, 1985, 1986 and 1987 the land use on this parcel was
described as residential. No evidence was provided as to a lacﬁ
of intent to abandon the water right or to the payment of taxes dr
assessments. The State Engineer finds that for the 25 year perioa
from 1962 through 1987 no water was placed to beneficial use oh

Parcel 5, the land use was inconsistent with irrigation, and the

applicant has not made a sufficient showing of a lack of intent to

abandon the water right.

Exhibit No. 1013, public administrative hearing before the State
Engineer, January 26, 2000.
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Parcel 6 - The State Engineer has already found that no water was
placed to beneficial use on Parcel 2 for the 25-year period from
1962 through 1987. The State Engineer further finds that evidenée
was provided that the transfer from this parcel is an intrafarm
transfer not subject to the doctrine of abandonment pursuant to
Judge McKibben’s Order of September 3, 1998. ' l

Parcel 8 - The State Engineer has already found that no water was
placed to beneficial use on Parcel 2 for the 25-year period from
1962 through 1987. The State Engineer further finds that eviden%e
was provided that the transfer from this parcel is an intrafa%m
transfer not subject to the doctrine of abandonment pursuant to
Judge McKibben’'s Order of September 3, 1998. E

Parcel 9 - The State Engineer found above that water was nevér
placed to beneficial use on this particular parcel under the
contract, and that as due diligence was not demonstrated no watér
right was available to be transferred. The State Engineer finds
the doctrine of abandonment does not apply to a water right that
has never been perfected as only a perfected water right can be
abandoned; therefore, the protestant’s claim of abandonment is

moot.,
Parcel 10 - The State Engineer has already found that tﬂe

protestant’s land use descriptions do not rise to the level 6fﬁ
clear and convinéing evidence. The State Eﬁgineer further finds
that evidence was provided that the transfer from this parcel %s
an intrafarm transfer not subject to the doctrine of forfeiture
pursuant to Judge McKibben‘s Order of September 3, 1998.

Parcel 11 - The State Engineer has already found that no water was
placed to beneficial use on Parcel 11 for the 25-year period frém
1962 through 1987. The State Engineer further finds that eviden?e
was provided that the transfer from this parcel is an intrafarm
transfer not subject to the doctrine of abandonment pursuant to

Judge McKibben's Order of September 3, 1998.
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CONCIUSIONS OF LAW
I.
The State Engineer has jurisdiction over the parties and the
subject matter of this action and determination.®® |
' II.
: PERFECTION

The State Engineer concludes as to Parcels 1, 2, 3, 4, 6, 8.}

10 and 11 that fhe protestant did not prove its claims of partia%
lack of perfection or lack of perfection. The State Engineer

concludes the protestant proved its claim of lack of perfection as
to Parcel 9. | ‘
III. i
FORFEITURE

The State Engineer concludes as to Parcel 2 that the
protestant proved the statutory period of non-use, the water
rights are subject to the forfeiture provision of NRS § 533.060,
and the water right appurtenant to Parcel 2 is subject to
forfeiture. The State Engiheer concludes as to Parcels 3 and 4
that the contract dates alone demonstrate the water rights are no%
subject to the forfeiture provision of NRS § 533.060. The State
Engineer concludes that the transfer requests from Parcels 6, 8,
10 and 11 are intrafarm transfers not subject to the doctrine og
forfeiture pursuant to Judge McKibben's Order of September 3,
1998. The State Engineer concludes as to Parcel § that the
forfeiture claim is moot as no water right was ever perfected oﬁ
this parcel. The State Engineer concludes as to Parcel 10 that
the protestant did not prove non-use by clear and convincing

evidence.
Iv.
. ABANDONMENT
The State Engineer concludes as to Parcel 1. that th

o

** NRS chapter 533 and Order of Remand from Federal District Court.
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protestant proved non-use for a substantial period of time, and as -

to all but 0.29 of an acre of land proved a land use inconsistent
with irrigation and the applicants did not sufficiently prove |a
lack of intent to abandon the water right, therefore, the water

right (except for 0.29 of an acre) appurtenant to Parcel 1 1is

subject to abandonment. The State Engineer concludes as to Parcel
2 that the abandonment claim is moot, as the water right is below
declared forfeited. As to Parcels 3, 4 and 5, the State Engineer
concludes that the protestant proved non-use for the statutory

period, a 1land use inconsistent with irrigation and that' the

applicants did not suffigiently prove a lack of intent to abandon
" the water rights, therefore, the water rights appurtenant to

Parcels 3, 4 and 5 are subject to abandonment. As to Parcels 6,
8, 10 and 11, the State Engineer concludes the transfer requests

are intrafarm transfers not subject to the doctrine of abandonment

pursuant to Judge McKibben'’'s Order of September 3, 1998. As Fo

‘Parcel 9, the State Engineer concludes that the abandonment cla%m

is moot as no water right was ever perfected on this parcel. TFe

State Engineer concludes as to Parcel 10 that the protestant did

not prove non-use by clear and convincing evidence.
. RULING

The protest claims are upheld in part and overruled in part.

The State Engineer’'s decision granting Application 51377 as to

Parcels 6, 8, 10 and 11 is hereby affirmed. The water rights

appurtenant to Parcels 1 (except of 0.29 of an acre), 3, 4 and|5

are hereby declared abandoned. The water rightrappurtenant to
Parcel 2 is hereby declared forfeited. The water right ;equested
to be transferred from Parcel 9 was never perfected and is not
available for transfer. Therefore, the permit granted undFr

Application 51377 is amended to allow the transfer of water rights

appurtenant to 4.36 acres of land tdtaling 15.26 acre-feet of
water to be perfected at the proposed place of use. The applicants
are hereby ordered to file with the State Engineer within 90 days
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a map, which designates which portion of the proposed place of use

igs excluded as to the water rights that were declared nevér

perfected, forfeited and/or abandoned. ]
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APPLICATION 51599

GENERAL ' !

I.

Application 51599 was filed on December 4, 1987, by A.W.,
Jr., and Mae Lofthouse to change the place of use of 28.00 acre-

feet annually, a portion of the decreed waters of the Truckee apd
]

Carson Rivers previously appropriated under Serial Numbers 807 and

2176, Claim No. 3 Orr Ditch Decree, and Alpine Decree.’™ The

proposed point of diversion is described as being located ?t

Lahontan Dam. The existing place of use is described as:
Parcel 1 - 8.00 acres SW# SW&, Sec. 27, T.19N.., R.30E., M.D.B.&M.

The proposed place of use 1s described as 8.00 acres in the Sg%
SE% of Section 28, T.19N., R.30E.

IT.

Application 51599 ‘was protested by the PLPT on the grounds

described in the General Introduction I of this ruling,’® and more
46

specifically on the grouﬁds as follows:’
Parcel 1 - Partial lack of perfection, partial forfeiture,
partial abandonment.
FINDINGS OF FACT
I.
CONTRACT DATE 51599
Exhibit LLL from the 1989 administrative hearing containsia
contract covering the existing plaée of use under Application

51599 .°¢
|

¢ Exhibit No. 1133, public administrative hearing before the State
Engineer, March 7, 2000,

%% pxhibit No. 1134, public administrative hearing before the State
Engineer, March 7, 2000, ' ’

%% Exhibit No. 479, public administrative hearing before the State
Engineer, October 7, 1997. :

* Exhibit Nos. 1135 and 1137, public administrative hearing before the
State Engineer, March 7, 2000.
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Parcel 1 - Exhibit LLL contains a "Water—right Application" dated
September 11, 1920, covering the lands described as Parcel 1. The
State Engineer finds the contract date is September 11, 1920. i

II.
PERFECTION ,
Parcel 1 - The contract date is September 11, 1920. . The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existi$g

** which indicates from aerial photographs that in

Place(s) of Use"
1948 the land use on this parcel was described as a creek or
natural drainage, natural vegetation and portion irrigated. The
protestant provided evidence that out of the 8.00 acres comprising
this existing place of use 7.50 acres were irrigated from 1962
through 1987.°" The protestant did not provide any evidence other
than a 1948 photograph as its evidence that a water right was nét
perfected on this parcel between 1920 and 1948. The State
Enginéer finds that a 1948 photograph is not sufficient evidence
to prove that a water right was never perfected omn this parcel
between 1920 and 1948; therefore, the protestant did not prove iés
claim of lack o¢f perfection on this parcel. The State Engineér
specifically adopts and incorporates General Conclusion of Law fI
and finds since the contract is dated pre-1927 that the water
right under this contract was perfected at some point in ti%e
prior to the contract date. ‘
III.
FORFEITURE .

The Federal District Court in its Order of September. 3, 1998,
relevant to transfer applications from Group 3, held that if the
evidence showed that any of the applications were solely intrafaﬁm
transfers the State Engineer was to certify that finding to t#e

**  Exhibit No. 1138, public administrative hearing before the State
Engineer, March 7, 2000. ’

** Exhibit No. 1140, public administrative hearing before the State
Engineer, March 7, 2000. ' ‘
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Federal District Court, and held fhat the water rights would not
be subject to the doctrine of forfeiture.

Parcel 1 - The contract date is September 11, 1920, and thereforg,
the water right is subject to the forfeiture provision of NRS '§
533.060. The PLPT provided evidence in Table 2 - "Land Use

50 . . . l
which indicates from

Descriptions for Existing Place(s) of Use"’
aerial photographs that from 1948 through 1987 the land use was
described as a creek or natural drainage, natural vegetation arid
portion irrigated. At the 1989 administrative hearing, tqe
applicants indicated in 1948 and 1986 the land use on this parcél
was cultivated and barren land.’™ - The protestant providéd
evidence that out of the 8.00 acres comprising this existing pla%e

**?  The

of use 7.50 acres were irrigated from 1962 through 1987.
applicant did not‘present any case at all, instead preferring éo
rely solely on the evidence submitted by the protestant. Th!e
applicant in closing argument alleged this is an intrafarm
transfer, but presented no evidence in support of that_contentioﬂ.

The only evidence as to a farm unit is that found in the 19%0
contract and that contract does not cover the land in Section 2%’
T.19N., R.30E., M.D.B.&M., which contains the proposed place OF
use. Exhibit No. 1139, which contains the 1985, 1986 and 1987
aerial photographs, makes it appear that both the existing and
proposed places of use are within one field, but that is the only
evidence aside from the water right application to support a claim
of intrafarm transfer. The State Engineer finds no water was
placed to beneficial use on 0.5 of an acre from 1948 through 1987
and the applicant did not provide sufficient evidence to support a

Exhibit No. 1138, public administrative hearing before the Staﬁe
Engineer, March 7, 2000.. y

550

®! Exhibit No. 424, public administrative hearing before the State

Engineer., September 23, 1997.

! Exhibit No. 1140, public administrative hearing before the State

Engineer, March 7, 2000. i




S

Ruling
Page 243

claim that this is an intrafarm transfer.
Iv.
ABANDONMENT
The State Engineer in his Interim Ruling No. 4411 and in
General Finding of Fact I found that the protestant has the burden
of proving its case of abandonment by clear and convincing acts of

abandenment and intent to abandon, i.e., intent to forsake and
desert the water right.’® rpbandonment, requiring a union of acts
and intent is a question of fact to be determined from all the
u35¢

surrounding circumstances.
inferentially be some evidence of intent to abandon,?®

Non-use for a period of time may

* however,

-abandonment will not be presumed, but rather must be clearly aﬁd

convincingly established by the evidence.

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications in Group 3, held that if theﬁe
is a substantial period of non-use of the water, the Sta;e
Engineer finds the land has been covered by an improvemeﬂt
inconsistent with irrigation, and the applicant has not made P
sufficient showing of lack of intent to abandon, the water right
will be deemed abandoned, unless it is an intrafarm transfef.
However, the Federal District Court alsc held that if there %s
solely a finding of non-use on any parcel, combined with a findiqg

of payment of taxes or assessments, the PLPT has failed to proﬁe
abandonment by clear and convincing evidence. I

Parcel 1 - The State Engineer has already found that no water wﬁs
placed to beneficial use on 0.50 of an acre from 1948 throu%h
1987, and the applicant did not provide sufficient evidence ﬁo_

**  state Engineer's Interim Ruling No. 4411, dated August 30, lQS#.

Citing to [

State Enginesr of Lhe State of Nevada, 77 Nev. 345, 354 (1961). |
‘ Revert v. Ray, 95 Nev. 782, 786 (1379). |

nk igati o . R ett e Comp a
e _Engineer e t a, 77 Nev. 348, 354 (1961).
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support a c¢laim that this is an intrafarm transfer. TQe
protestant provided evidence that the 0.50 of an acre is covered
556

by & slough (drain) and this evidence was not rebutted by tqe

applicant. The State Engineer finds this is a land use
inconsistent with irrigation and the applicant did not provide aﬁy
evidence to demonstrate a lack of intent to ébandon the watér
right.
CONCLUSIONS OF LAW
' I. |
The State Engineer has jurisdiction over the parties and tﬂe

subject matter of this action and determination.>”
II.
PERFECTION

The State Engineer concludes the protestant did not prove iés

claim of partial lack of perfection as to Parcel 1.
III. 1
FORFEITURE

The State Engineer concludes the protestant proved tﬁe
statutory period of non-use, the water right is subject to the
forfeiture provision of NRS § 533.060, the applicant did not prove
this is an intrafarm transfer and the water right appurtenant to
0.50 of an acre of Parcel 1 is subject to forfeiture.

IvV.
ABANDONMENT ,

The State Engineer concludes that the protestant proved non-
use for a substantial period and a land use inconsistent wiéh
irrigation, and that the applicant did not prove this is %n
intrafarm transfer or a lack of intent to abandon, therefore, the

water right appurtenant to 0.50 of an acre of Parcel 1 is subject

336 Transcript, p. 5538, public administrative hearing before the Sta%e

Engineer, March 7, 2000. '

57 NRS chapter 533 and Order of Remand from Federal District Court.
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to abandonment. '
RULING :

The protest claims are upheld in part and overruled in par%.
The State Engineer’'s decision granting Application 51599 as ¢o
Parcel 1 is hereby affirmed in part. As to Parcel 1, 0.50 of an
acre 1is declared forfeited and/or abandoned. Therefore, the
permit granted under 2aApplication 51599 is amended to allow the
transfer of water rights appurtenant to 7.50 acres of land
totaling 26.25 acre-feet of water to be perfected at the_prOpos?d
place of use. The applicants are hereby ordered to file with the
State Engineer within 90 days a map, which designates which
portion of the proposed place of use is excluded as to the water

t
|

right that was declared forfeited and/or abandoned.
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APPLICATION 51605
GENERAT,
| I. _
2pplication 51605 was filed on December 4, 1987, by Lewis T.
and Dolores Furgeson™ to change the place of use of 24.08 acr%—

3
1

feet annually (however, upen analysis the State Engineér
determined 20.93 acre-feet was the correct amount that should have
been applied for under this application), a portion of the decreed
waters of the Truckee and Carson Rivers previocusly appropriatéd
under the Serial Number 342, Claim No. 3 Orxrr Ditch Decree, a?d
Alpine Decree.”™ The proposed point of diversion is described as

being leocated at Lahontan Dam. The existing places of use aLe

described as:

Parcel 1 - 3.15 acres SE% SE%, Sec. 24, T.19N., R.26E., M.D.B.&M.

Parcel 2 - 2.20 acres SW¥ SE%, Sec. 24, T.19¥., R.26E., M.D.B.&M.

The proposed places of use are described as 5.00 acres in the NE%.

SE% and 0.35 of an acre in the SW4 SE%, both in Section 24,

T.19N., R.26E., M.D.B.&M. B

II. | ' 1

Application 51605 was protested by the PLPT on the grounés

described in the General Introduction I of this ruling,’™ and more

specifically on the grounds as follows: ™

Parcel 1 - Partial lack of perfection, partial forfeiture,

partial abandonment

358 Application 51605 has been assigned in the records of the cffice of

the State Engineer to the Trust Estate of B. Lorraine Griffin dated September
20, 1994, B. Lerraine Griffin, Trustee.

**  Exhibit No. 1420, public administrative hearing before the State

Engineer, April 13, 2000.

** Exhibit No. 1421, public administrative hearing before the State

Engineer, April 13, 2000. '

*!' Exhibit No. 479, public adminjistrative hearing before the State
Engineer, October 7, 1997,
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FINDINGS OF FACT
I.

3
i
|
Parcel 2 - Lack of perfecticn, forfeiture, abandonment. }
i
i

CONTRACT DATES 51605
Exhibit LLL from the 1989 administrative "hearing contaiﬁs
contracts covering the existing places of use under. Application
51605.°%
Parcels 1 and 2 - Exhibit LLL contains a "Water-right Applicatiqn.
for Lands in Private Ownership" under the name of Ernesto Dondero
dated August 28, 1919, covering these existing places of use. Tﬁe
application notes on page 2 that on these lands there were ﬁs
acres of wvested water rights. Exhibit LLL also contains a
document from the Churchill County Recorder dated March 28, 1918L
|
Dondero by deed dated February 1, 1918, along with 20 acres of
vested water rights in the SW¥% SE% of Section 24, and 2% acres qf
vested water rights in the SE% SE% of Section 24, T.1S9N., R.26E.
M.D.B.&M. The applicants provided a copy of the first page of an

"agreement" dated January 8, 1907, which indicates that in thesF

I

two % % sections of land there existed pre-Project vested water
rights.®® |
By review of the TCID maps that are referenced in Genera?
Finding of Fact V, the State Engineer finds that the pre-Projeck
vested water rights cover the existing places of use found iF
Parcel 2 and covers the southern existing place of use in Parcel
1. The northern existing place of use in Parcel 1 is indicated a%
being covered by an applied for water right. The State Engineér
finds as to the northern existing place of use in Parcel 1 th%

|-
contract date is August 28, 1919, and finds as to the remaining

%2  Exhibit No. 1422, public administrative hearing before the Staﬁe

Engineer, April 13, 2000.

3 Exhibit No. 1429, attachment B, public administrative hearing befo;e

the State Engineer, April 13, 2000.
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existing places of use in Parcel 1 and as to Parcel 2 that the
contract dates are January 8, 1907, and the water rights are based
on pre-Project vested water rights. |
' II. !
PERFECTION |
Parcel 1 - The contract dates are August 28, 1919, and January %,
1907, but the 1907 water rights are based on pre-Project vested
water rights. The PLPT provided evidence in Table 2 - "Land Uge

* which indicates from

Descriptions for Existing Place(s) of Use"®
aerial photographs that in 1948 the land use on this parcel was

described as farm structures, natural vegetation, creek or naturfl

drainage. The protestant did not provide any evidence other thﬁn.

a 1948 photograph as its evidence that a water right was n?t
perfected on this parcel between 1907/1919 and 1948. The State
Engineer finds that a 1948 photograph is not sufficient evidente
to prove that a water right was never perfected on this parcgl
between 1907/1919 and 1948, therefore, the protestant did not
prove its claim of partial lack of perfection on this parcel. TLe
State Engineer specifically adopts and incorporates General
Finding of Fact IX which held that pre-Project vested water rigth

exchanged for Project water rights were perfected as a matter pf'

fact and law. The State Engineer specifically adopts and
incorporates General Conclusion of Law II, which held that for
lands which have a water right contract dated pre-1927 at so?e

‘point in time priecr to the date of the contract the water rigpt

was perfected. i
Parcel 2 - The contract date is January 8, 1507, but the watgr
rights are based on pre-Project vested water rights. The PLET

provided evidence in Table 2 - "Land Use Descriptions for Existing

% Exhibit No. 1425, public administrative hearing before the State
Engineer, April 13, 2000. '
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> which indicates from aerial photographs that in

1948 the land use on this parcel was described as farm structures
and natural vegetation. The protestant did not provide any
evidence other than a 1948 photograph as its evidence that a watér
right was not perfected on this parcel between 1907 and 1948. The
State Engineer finds that a 1948 photograph is not sufficie?t
evidence to prove that a water right was never perfected on this
parcel between 1907 and 1948, therefore, the protestant did nét
prove its claim of lack of perfection on this parcel. The State
Engineer specifically adopts and incorporates General Finding 5f
Fact IX which held that pre-Project vested water rights exchanged
for Project water rights were perfected as a matter of fact and
law. ' i
III.
FORFEITURE

The Federal District Court in its Order of Remand éf
September 3, 1998, relevant to transfer applications from Group 3,
held that if the evidence showed that any of the applications were
solely intrafarm transfers the State Engineer was to certify that
finding to the Federal District Court, and held that the watér
rights would not be subject to the doctrine of forfeiture. .
Parcel 1 - The contract date as to the northern existing place ?f
use in Parcel 1 is August 28, 1919, and therefore the water right
is subject to the forfeiture provision of NRS § 533.060. The
contract date as to southern existing place of use is January ﬁ,
1907, the water right is based on pre-Project vested water rights
and is not subject to the forfeiture provision of NRS § 533.060.

The PLPT provided evidence in Table' 2 - "Land Use

Descriptions for Existing Place(s) of Use"** which indicates frdm

**®  Exhibit No. 1425, public administrative hearing before the State
Engineer, April 13, 2000, 1

¢ pxhibit No. 1425, public administrative hearing before the State
Engineer, April 13, 2000.
i
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aerial photographs that in 1948, 1962, 1974, 1975, 1977, 1985,
1984, 1985, 1986 and 1987, the land use on this parcel was
described as farm structures, natural vegetation, creek or naturél
drainage. The State Engineer finds that ho water was placed éo
beneficial use on the northern portion of the existing place of
use from 1948 through 1987. :
Parcel 2 - The contract date is January 8, 1907; the water rigﬁt
is based on pre-Project vested water rights énd is not subject to
the forfeiture provision of NRS § 533.060. ,
The applicant provided evidence to support a claim that tﬁe
existing and proposed places of use are withih the same farm unit
and these lands have been a farm unit since at least 1907.”" The
State Engineer finds evidence was provided that the transfers from
Parcels 1 and 2 are intrafarm transfers not subject to t?e
doctrine of forfeiture pursuant to Judge McKibben's Order of
September 3, 1998.
Iv.
ABANDONMENT

The State Engineer in his Interim Ruling No. 4411 and in
General Finding cof Fact I found that the protestant has the burden -
of proving its case of abandonment by clear and convincing acts of
abandonment and intent to abandon, 1i.e., intent to forsake ahd.
desert the water right.*® r"Abandonment, requiring a union of ac%s
and intent is a question of fact to be determined from all tpe

Exhibit No. 1429, attachments B through T, public administrative
hearing before the State Engineer, April 13, 2000.

S67

**  state Engineer’s Interim Ruling No. 4411; dated August 30, 19?6.

Citing to Eranktown Creek Trrigation Co.. Inc. v, Marlette Lake Company and the
e_Enginee tate of Nevada, 77 Nev. 348, 354 (1961). . |
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surrounding circumstances."®”

Non-use for a period of time may
inferentially be some evidence of intent to abandon,’” howevef,
abandonment will not be presumed, but rather must be clearly and
convincingly established by the evidence.

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications from Group 3, held that if there
is a substantial period of non-use of the water, the State
Engineer finds the 1land has been covered by an improveméht
inconsistent with irrigation, and the applicant has not nade‘a
sufficient showing of lack of intent to abandon, the water right
will be deemed abandoned, unless it is an intrafarm transfe#.
However, the Federal District Court alsc held that if there is
solely a finding of non-use on any parcel, combined with a finding
of payment of taxes or assessments, the PLPT has failed to pro#e
abandonment by clear and convincing evidence.

Parcel 1 - The PLPT provided evidence in Table 2 - "Land U%e
Descriptions for Existing Place(s) of Use"*! which indicates from
aerial photographs that in 1948, 1962, 1974, 1975, 1977, 1989.
1984, 1985, 1986 and 1987 the land use on this parcel was
described as farm structures, natural wvegetation, creek or natural
drainage. The State Engineer finds that no water was placed Eo
beneficial use on Parcel 1 from 1948 through 19887, and finds bpt
for the farm structures, the land is not covered by an‘improvemebt
inconsistent with irrigation. |

Parcel 2 - The PLPT provided evidence in Table 2 - "Land U%e

Descriptions for Existing Place(s) of Use"*’ which indicates from

%% Revert v. Ray, 95 Nev. 782, 786 (1979). .j

570

Franktown ree

State Engineer of the State of Nevada, 77 Nev. 348, 354 (1961).

**  Exhibit No. 1425, public administrative hearing before the State
Engineer, April 13, 2000. '

' pxhibit No. 1425, public administrative hearing before the State
Engineer, April 13, 2000.
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aerial photographs that in 1948, 1962, 1974, 1975, 1977, 1980,
1984, 1985, 1986 and 1987 the land use on this parcel wa!s
described as farm structures and natural vegetation. The State
Engineer finds that no water was placed to beneficial use on
Parcel 2 from 1548 through 1987, and finds but for the faﬁm
structures, the land is not covered by an improvement inconsistent
with irrigation. '

The applicant provided evidence to support a claim that the
existing and proposed places of use under this application are
within the same farm unit and these lands have been a farm unit

573

since at least 1907. The State Engineer finds evidence was
provided that the transfer from Parcels 1 and 2 are intrafarm
transfers not subject to the doctrine of abandonment pursuant go
Judge McKibben’s Order of September 3, 1998. i
CONCLUSIONS OF LAW )
. I.
The State Engineer has jurisdiction over the parties and the
subject matter of this action and determination.”
II.
PERFECTION

The State Engineer concludes the protestant did not prove its

claim of partialrlack of perfection as to Parcel 1 and lack of

perfection as to Parcel 2.
IIX.

FORFEITURE AND ABANDONMENT

The State Engineer concludes as to Parcels 1 and 2 that the

transfers are intrafarm transfers not subject to the doctrines Ff

forfeiture or abandonment pursuant to Judge McKibben’s Order of

September 3, 1998.

' Exhibit No. 1429, attachments B through T, public administrative
hearing before the State Engineer, April 13, 2000.

*"* NRS chapter 533 and Order of Remand from Federal District Court.
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RULING

The protest to Application 51605 is hereby overruled and the
State Engineer’s decision granting Application 51605 is hereby
affirmed. There are issues regarding bench-land and bottom-land
designations which could require adjustments as to duty br
acreages. Such adjustment will be dealt with at the ‘time Ef

filing proof of beneficial use and certificating the. water right.
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APPLICATION 51735
GENERAL
I.

Application 51735 was filed on January 5, 1988, by John
Achurra®™ to change the place of use of 46.90 acre-feet annuall&,
a portion of the decreed waters of the Trgckee and Carson Rivqrs
previously appropriated under the Serial Numbers 1, 2 and 3, Cldim
No. 3 Orr Ditch Decree, and Alpine Decree and Permit 47805.°° The
proposed point of diversioﬁ is described as being located iat

Lahontan Dam. The existing places of use are described as: i

Parcel 1 - 0.70 acres NE% NW%, Sec. 1, T.17N., R.28E., M.D.B.&M.

7 '

Parcel 2 - 0.90 acres SE% NW4, Sec. 1, T.17N., R.28E., M.D.B.&M. !
Parcel 2 - 3.90 acres NE% SW4%, Sec. 1, T.17N., R.28E., M.D.B.&M.
Parcel 4 - 0.90 acres SE% SW4, Sec. 1, T.17N., R.28E., M.D.B.&M.
Parcel 5 - 6.10 acres NW4 SE%, Sec. 1, T.17N., R.28E., M.D.B.&M. ;
Parcel 6 - b.90 acres NEY% SE%, Sec. 1, T.17MN., R.28E., M.D.B.&M.

The proposed places of use are described as 8.10 acres in the ME%
Nw4, 1.30 acres in the SE% NW%, and 4.00 acres in the SE% SW4, all
in Section 1, T.17N., R.28E., M.D.B.&M. |
IT. .

Application 51735 was protested by the PLPT on the grouﬂds

8

described in the General Introduction I of this ruling,’® and more
79

specifically on the grounds as follows:®

Application 51735 has been assigned in the records of the State
Engineer to John J. and Norma J. Achurra. !

575

|
" Exhibit Nos. 1102 and 1105, public administrative hearing before (the

State Engineer, March 7, 2000.

s7 Acreage moved to this existing place of use under Application/Pefmit

47805 granted pursuant to State Engineer’'s Ruling No. 3147, dated March |15,
1985, official records in the office of the State Engineer.

*®  Exhibit No. 1103, public administrative hearing before the State

Engineer, March 7, 2000.

579

Exhibit . No. 259, public administrative hearing before the State
Engineer, April 15, 1997.
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Parcel 1 - Lack of perfection, forfeiture, abandonment
Parcel 2 - Partial lack of perfection., partial forfeiture,

partial abandonment

Parcel 3 - Partial lack of perfection, forfeiture, abandonment

Parcel 4 - Lack of perfection, forfeiture, abandonment.

Parcel § - Lack of perfection, forfeiture, abandonment .
Parcel 6 - Partial laék of perfection, forfeiture, abandonment.

FINDINGS OF FACT
I.
CONTRACT DATES 51735
Exhibit RRR from the 1991 administrative hearing contains

contracts covering the existing places of use under Applicatién
51735.%" . |
Parcel 1 - Exhibit RRR contains an "Application for Permaneﬁt
Water Right" under the name of John Achurra dated April 19, 1955,
covering this existing place of use. At the time of the
administrative hearing, the hearing officer did not believe tﬁe
contract covered this existing place of use, but upon further
review, the State Engineer finds the contract does cover the % |%
section of land and finds the contract date is 2April 19, 1950.
Parcel 2 - Exhibit RRR contains an “Application for Permanent
Water Right® under the name of John Achurra dated April 19, 1950,
covering 10 acres in the SEY Nw4 of Section 1, T.17N., R.28é.
M.D.B.&M. Attached to the 1950 application is a plat showing tﬁe
location of the lands and acreages covered by the application, and
the existing place of use in Parcel 2 is not covered by that 19$0
application. This is because this water right was moved onto this
existing place of use under Permit 47805, which was approved ﬁy
*' which is part of those applications

*°  Exhibit No. 1104, public administrative hearing before the State

Engineer, March 7, 2000. !

]
sot State Engineer’s Ruling No. 3147, dated March 15, 1985, official
records in the office of the State Engineer.
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the State Engineer refers to as Group 1. {See Footnote 1.) fhe
Ninth Circuit Court of Appeals precluded the protestant from
challenging the water rights granted in Group 1 on grounds not
raised in its original protest and no court reversed the Stﬁte
Engineer’s decision as to the water rights in Group 1; therefore,
the State Engineer’s decisions as to those water rights stand.

The State Engineer finds that wunder Permit 47805 nmltiﬁle
water right contraéts with wvarious contract dates were usedito
support the water rights moved to the proposed place of use under
Application 47805 and then became commingled in that propo%ed
place of use preventing cone from then determiniﬁg exactly which
contract then supports the movement of water out of the proposed
place of use authorized under Permit 47805. From an historiqal
perspective it might be interesting to know, however, it has
little to no relevance to the analysis to be performed as to this
water right. -

Parcel 3 - Exhibit RRR contains a "Water-right Application ﬁor
Lands in Private Ownership" dated August 14, 1915, covering this
existing place of use. The State Engineer finds the contract date
is August 14, 1915. !
Parcel 4 - Exhibit RRR contains an “Application for Permanent
Water Right". dated November 20, 1929, covering the existing pléce
of use in Parcel 4. The State Engineer finds the contract date |is
November 20, 1929. !
Parcels 8 and 6 - Exhibit RRR contains a "Water-right Applicat%on
for Lands in Private Ownership" dated June 24, 1920, covering
these existing places of use. The ~ State Engineer finds the
contract dates are June 24, 1920. '
II.
PERFECTION
Parcel 1 - The contract date is April 19, 1950. The PLPT provided
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)
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a2

of Use"*® which indicates from aerial photographs that in 1948 and
1962 the land use on this parcel was described as an on-faﬁn
supply ditch. The protestant did not provide any evidence othér
than a 1948 and 1962 photograph as its evidence that a water rig%t
was not perfected on this parcel between 1950 and 1962. The State
Engineer specifically adopts and incorporates General Finding 5f
Fact X and finds that by identifying the existing place of use as
an on-farm supply ditch the protestant proved perfection of the
water right since those ditches were historically required to be
water righted.

Parcel 2 - The State Engineer finds the water right was moved on
to this parcel under Permit 47805, which was granted in 1985. The
water right that was moved onto this existing place of use under
Permit 47805 was requested to be moved again under Application
51735 before proof of beneficial use of the waters was even due to
be filed under Permit 47805.°® The State Engineer finds that
Nevada water law allows for the filing of a change application
based on a permitted water right where the water has not be?n
applied to beneficial wuse before the change application is
filed.® The State Engineer finds the protestant’s evidence as to
historical contract date and historical use £from the 1940!s
through the mid-1980's at the existing place of use under. Parcel|2
is completely irrelevant and makes no sense in light of the fact
that a water right was not moved onto this parcel until Permit
47805 was granted in 1985.

Parcel 3 - The contract date is 'August 14, 1915, The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existi?g

*?  Exhibit No. 1107, public administrative hearing before the Sta:te
Engineer, March 7, 2000. : |

5 pile No. 47805, official records in the office of the State Engineer. !

584

NRS § 533.324 and 533.325. ;
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"** which indicates from aerial photographs that iP

Place(s) of Use
1948 the land use on this-parcel was described as a farm yarg,
farm structures, delivery ditch, portion irrigated and on-farm
supply ditch. The protestant did not provide any evidence oth;r
than a 1948 photograph as its evidence that a water right was not
perfected on this parcel between 1915 and 1948. The State
Engineer finds that a 1948 photograph is not sufficient evidence
to prove that a water right was never perfected on this parcel

between 1915 and 1948; therefore, the prbtestant did not prove its

‘claim of partial lack of perfection on this parcel. The Stéée

Engineer specifically adopts and incorporates General Conclusion
of Law II, which held that for lands which have a water rigﬁt
contract dated pre-~1927 at some point in time prior to the date éf
the contract the water right was perfected. ‘

Parcel 4 - The contract date is November 20, 1929. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existi#g
Place(s) of Use"™ which indicates from aerial photographs that in
1548 the land wuse on this parcel was described as a delive:ry
ditch. The protestant did not provide any evidence other thania
1948 photograph as its evidence that a water right was not
perfected on this parcel between 1929 and 1948. The State
Engineer finds that a 1948 photograph is not sufficient evidence
to prove that a water right was never perfected on this parcel
between 1929 and 1948; therefore, the protestant did not prove its
claim of lack of perfection on this parcel. The applicant argues
ditches that can be changed by the farmer are considered toibe
but did not c¢ite to any specific

7

part of the irrigable area,”

% Exhibit No. 1107, public administrative hearing before the Sﬁate
Engineer, March 7, 2000. i

¢ Exhibit No. 1107,  public administrative hearing before the S?ate
Engineer, March 7, 2000. }

3 Transcript, p. 5433, public administrative hearing before the State
Engineer, March 7., 2000. |
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section of 43 Code of Federal Regulations to support sai@
contention nor was a copy ©of said alleged section provided to tde
Hearing Officer. The State Engineer finds it is not his job to 40
the applicant’s legal research and if there is a regulation, whiqh'
contradicts General Finding of Fact X, it should have beén

specifically cited to and brought to his attention at tHe

administrative hearing. As set forth in General Finding of Fa%t
X, the delivery ditch must not have been in existence at the time
of the 1929 contract since delivery ditches were excluded éy
Reclamation Service Regulations from being considered irrigab%e
areas. : I

Parcel 5 - The contract date is June 24, 1920. The PLPT providéd
evidence in Table 2 - "Land Use Descriptions for Existing,Place(%)
of Use"” which indicates from aerial photographs that in 1948 tﬁe

t
land use on this parcel was described as an on-farm supply ditch,

588

bare land, natural vegetation and another on-farm supply ditcﬁ.
The protestant did not provide any evidence other than a 19@8
photograph as its evidence that a water right was not perfected bn
this parcel between 1920 and 1948. The State Engineer finds th?t
a 1948 photograph is not sufficient evidence to prove that a watér
right was never perfected on this parcel between 1920 and 194é;
therefore, the protestant did not prove its claim of lack hf
perfection on this parcel. The State Engineer specifically adoﬁts
and incorporates General Conclusion of Law II, which held that ﬂor
lands which have a water right contract dated pre-1927 at sdme
point in time prior to the date of the contract the water riéht
was perfected. The State Engineer specifically adopts 4nd
incorporates General Finding of Fact X and finds since on—f#rm
supply ditches were historically required to be water righted, @he
evidence demonstrates perfection of that water right. i

Parcel 6 - The contract date is June 24, 1920. The PL?T proviéed

*%  Exhibit No. 1107, public administrative hearing before the State
Engineer, March 7, 2000. l
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evidence in Table 2 - "Land Use Descriptions for Existing Place(sh
of Use**® which indicates from aerial photographs that in 1948 thg

i

land use on this parcel was described as a delivery ditch and
portion irrigated. The protestant did net provide any evidenée
other than a 1948 photograph as its evidence that a water rig%t
was not perfected on this parcel between 1920 and 194%.
Furthermore, as set forth in General Finding of Fact X, the
delivery ditch must not have been in existence at the time of the
1920 contract as delivery ditches were excluded by Reclamation
Service Regulations from being considered irrigable areas. T@e
State Engineer finds that a 1948 photograph is not sufficieﬁt
evidence to prove that a water right was ﬁever perfected on this
parcel between 1920 and 1948; therefore, the protestant did nét
prove its claim of partial lack of perfection on this parcel. T%e
State Engineer specifically adopts and incorporates Gener?l
Conclusion of Law II, which held that for lands which have a watFr
right contract dated pre-1927 at some point in time prior to the
date of the contract the water right was perfected,

1. |

FORFEITURE '
The Federal District: Court 1in its Order of Remand bf
September 3, 1998, relevant to transfer applications from Group Q,
held that if the evidence showed that any of the applications wﬁre
solely intrafarm transfers the State Engineer was to certify tﬁat
finding to the Federal District Court, and held that thée water

rights would not be subject to the doctrine of forfeiture. |

Parcels 1, 2, 3, 4, 5 and 6 - The applicant argues that since the

. |
" is under the

application map found in Exhibit No.1l105
applicant’s name the State Engineer should find this to be‘an

389 Exhibit No. 1107, public administrative hearing before the State
Engineer, March 7, 2000. !

% Exhibit No. 1105, public administrative hearing before the State
Engineer, March 7, 2000.

|
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}

|

|
N

|
= |
intrafarm transfer. In these proceedings, the State Engineer has
seen a water right being moved from lands not owned by an
applicant, but which may be right next door to land owned by an
applicant. In that instance the transfer does not qualify for tﬂe
equitable treatment found in Judge McKibben’s Order of Septembér
3, 1998, as the water right is not being moved within the faﬁm
unit owned by the applicant. The State Engineer needs proof thét

all the lands are owned by the applicant and that proof was n?t

given 1in this case, The applicant was present at t?e
administrative hearing and could have been requested to so
testify, but a strategy was chosen not to have him do so. The

State Engineer finds sufficient evidence was not provided to
support a claim that the water right transfers under Application
51735 are intrafarm transfers. |

Parcel 1 - The PLPT provided evidence in Table 2 - "Land Uge
Descriptions for Existing Place(s) of Use"*™ which indicates frbm
aerial photographs that in 1948, 1%62, 1972, 1873, 1974, l97$,
1977, 1980, 1984, 1985, 1986 and 1987, the land use on this parc?l
was described as an on-farm supply ditch. The State EngineFr
specifically adopts and incorporates General Finding of Fact X apd
finds that by identifying the existing place of use as an on—f%rm
supply ditch the protestant proved beneficial use of the water
right from 1948 through 1987, thereby precluding a claim of non-
use. , !

Parcel 2 - The State Engineer finds the water right béﬂng
transferred under Application 51735 was moved onto the existing
place of use under Permit 47805. Permit 47805 had not yet b%en
certificated, and the doctrine of forfeiture does not'apply tq a
permitted water right that has not vyet been certificat?d.
Therefore, the protestant‘s claim of forfeiture makes no senseias

to this water right. : ‘

i
** 'Exhibit No. 1107, public administrative hearing before the State
Engineer, March 7, 2000. : ‘ |
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Parcel 3 - The contract date is aAugust 14, 1915, and is therefore
subject to the forfeiture provision of NRS § 533.060. The PLﬂT
provided evidence in Table 2 - "Land Use Descriptions for Existing
Place(s) of Use"®
1948 the land use on this parcel was described as a farm vyard,

? which indicates from aerial photographs that in

farm structures, delivery ditch, portion irrigated and on-farm
supply ditch. In 1962, 1972, 1973, 1974, 1975, 1977, 1980, 1984.
1985, 1986 and 1987 the land use on this parcel was described as'a
farm yard, farm structures, delivery ditch and on-farm supply
ditch. The protestant provided evidence that the on-farm suppiy
ditch covers 0.30 of an acre along the northern border of the % %

583

of the section of land. The State Engineer specifically adopts
and incorporates General Finding of Fact X and finds that by
identifying the existing place of use as an on-farm supply dit%h
the protestant proved beneficial use of the water right from 19%8
through 1987 thereby precluding a claim of non-use. The State
Engineer finds that no water was placed to beneficial use on tﬁe
3.60-acre area described as a farmyard, farm structures or

delivery ditch from 1948 through 1987. j

Parcel 4 - The contract date is November 20, 1929, and Fs
therefore subject to the forfeiture provision of NRS § 533.06P.
The PLPT provided evidence in Table 2 - "Land Use Descriptions for
Existing Place(s) of ©Use"®™ which indicates from aerial

photographs that in 1948, 1962, 1972, 1973, 1974, 1975, 197;7,
1980, 1984, 1985, 1986 and 1987 the land use on this parcel was
described as a delivery ditch. The State Engineef finds thatino

water was placed to beneficial use under the area described a% a

r

. . I
*?  Exhibit No. 1107, public administrative hearing before the State

Engineer, March 7, 2000. ‘

** Exhibit No. 1110, public administrative hearing before the State

Engineer, March 7, 2000.

¢ pxhibit No. 1107, public administrative hearing before the State
Engineer, March 7, 2000,
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delivery ditch from 1948 through 1987. |

Parcel 5 - The contract date is June 24, 1920, and is therefore
subject to the forfeiture provision of NRS § 533.060. The PLPF
provided evidence in Table 2 - "Land Use Descriptions for Existing

[
85

Place(s) of Use"’
1948 the land use on this parcel was described as an on-farp

which indicates from aerial photographs that iF

supply ditch, bare land, natural vegetation and another on—faﬁm
supply ditch. In 1962, 1972, 1973, 1974, 1875, 1877, 1980, 198Q,
1985, 1986 and 1987 the land use was described as an on—faqm
supply ditch, road and farm vard. The protestant providéd
evidence that the on-farm supply ditch covers 0.86 of an acﬁe
along the western border of the % % of the section of land.™* Tﬂe
State Engineer finds that no water was placed to beneficial uée
the on 5.24 acres described as a road and farmyard £from 19%2
through 1987. The State Engineer specifically adeopts and
incorporates General Finding of Fact X and finds that by
identifying the existing place of use as an on-farm supply ditch
the protestant proved beneficial use of the water right from 1948
through 1987, thereby precluding a claim of non-use as to the 0.86
of an acre along the westerm border of the % % section of. land. i

Parcel 6 - The contract date is June 24, 1920, and is therefoFe
subject to the forfeiture provision of NRS § 533.060. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existin

Place(s) of Use"” which indicates from aerial photographs that [in
1962, 1972, 1973, 1974, 1975, 1977, 1980, 1984, 1985, 1986 and
1987 the land use on this parcel was described as a delivéry
ditch. The State Engineer finds that no water was placed.itO'

**  Exhibit No. 1107, public administrative hearing before the Stﬁte

Engineer, March 7, 2000. ‘

53¢ Exhibit No. 1110, public administrative hearing bhefore the sahte

Engineer, March 7, 2000.

it Exhibit No. 1107, public administrative hearing before the State

Engineer, Maxrch 7, 2000.
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beneficial use under the area described as a delivery ditch from
1962 through 1987. '
v. :
ABANDONMENT é
The State Engineer in his Interim Ruling No. 4411 and in
General Finding of Fact I found that the protestant has the burden
of proving its case of abandonment by clear and convincing acts of
abandonment and intent to abandon, i.e., intent to forsake a4d
desert the water right.” "Abandonment, requiring a union of acts
and intent is a question of fact to be determined from all tﬁe

*  Non-use for a period of time may

00

surrounding circumstances."’

inferentially be some evidence of intent to abandon,® howeveg,

abandonment will not be presumed, but rather must be clearly aﬁd
convincingly established by the evidence.

The Federal District Court in its Order of September 3, 1998,

relevant to transfer applications from Group 3, held that if theré
is a substantial period of non-use of the water, the StatE
Engineer finds the land has been covered by an improvement
inconsistent with irrigation, and the applicant has not made a
sufficient showing of lack of intent to abandon, the water righF
will be deemed abandoned, unless it is an intrafarm transfer.
However, the Federal District Court also held that if there i?
solely a finding of non-use on any parcel, combined with a findinB
of payment of taxes or assessments, the PLPT has failed to provL
abandonment by clear and convincing evidence.

Parcels 1 - 6 - The State Engineer has already found sufficient
evidence was not provided to support a claim that the transferg

State Engineer’s Interim Ruling No. 4411, dated August 30, 199%.

558

Citing to ee i i ., Inc. V. te L
State Engineer of the State of Nevada, 77 Newv. 348, 354 (1%61).
559 ’ .
Revert v. Ray, 95 Nev. 782, 786 {(1979).
809 t eek Trri i Inc ette T d t I‘e
State Fngineer of the State of Nevada, 77 Nev. 348, 354 (1961). ‘
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under Application 51735 are intrafarm transfers. ‘
Parcel 1 - The State Engineer already found the protestant proved
beneficial use of the water right from 1948 through 1987 thereby
precluding a claim of non-use. .
Parcel 2 - The State Engineer finds that since the applicant filéd
change Application 51735 before the proof of beneficial use w%s
even due under Permit 47805 there is insufficient evidence ?o
support a claim of non-use at this existing place of use and there
is evidence demonstrating a lack of intent to abandon the water
right. '

Parcel 3 - The State Engineer already found that no water wés
placed to beneficial use on the 3.60 acres described as a fa%m
yard, farm structures or delivery ditch from 1948 through 1987,
and finds these land uses to be incompatible with irrigation. The
State Engineer finds beneficial use of water on the 0.30 of an
acre along the northern border of the % % of the section of land
thereby precluding a claim of non-use. The State Engineer finds
the applicant did not provide any evidence to demonstrate a 14Ck

of intent to abandon the water right.

Parcel 4 - The State Engineer already found that no water was
placed to beneficial use under the area described as a delivery
ditch from 1948 through 1987, and finds the land use incompatible
with irrigation. The State Engineer finds the applicant did Aot
provide any evidence to demonstrate a lack of intent to abanéon
the water right.

Parcel 5 - The State Engineer already found that no water was
placed to beneficial use on the 5.24 acre area described as a road
and farm yvard from 1962 through 1987, and finds these land uses!to
be incompatible with irrigation. The State Engineer fiﬁds
beneficial use of water on the 0.86 of an acre along the westérn
border of the % % of the section of land thereby_precludiné a
claim of non-use. The State Engineer finds the applicapt did Eot

provide any evidence to demonstrate a lack of intent to abandon
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the water right. : | '
Parcel 6 - The State Engineer already found that no water was
placed to beneficial use under the area described as a delivery
ditch from 1962 through 1987, and finds the land use incompatibie
with irrigation. The State Engineer finds the applicant did nét
provide any evidernice to demonstrate a lack of intent to aband$n

the water right. |

| CONCLUSTONS OF LAW '

I. | |
The State Engineer has jurisdiction over the parties and t@e

subject matter of this action and determination.®™ |

II. ' |

PERFECTION |
The State Engineer concludes the protestant did not prove iFs

claims of lack of perfection as to Parcels 1, 2, 3, 4, 5.and 6. |

IIX. |

FORFEITURE

The State Engineer concludes as to Parcel 1 the pfotestant
proved use of the water thereby precluding a claim of forfeiture.
The'State Engineer concludes as to Parcel 2 that under Nevada
water law a claim of forfeiture is irrelevant as the water right
under Permit 47805 since it has not yet gone to certificate Qnd
the law allows for the filing of a change application onl a
permitted water right. The State Engineer concludes as to Parﬁel
3 that the protestant proved use of the water as to the 0.30 of'an
acre portion along the northern border thereby precluding a cl%im
of forfeiture; however, as to the remaining 3.60 acres ?he
protestant proved its claim of non-use for the statutory period.
As to Parcel 4 the protestant proved non-use of the water for the
statutory period. As to Parcel 5 the protestant proved use of The
water as to the 0.86 of an acre portion along the western border

*' NRS chapter 533 and Order of Remand from Federal District Court. [
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thereby precluding a c¢laim of forfeiture; however, as to the
remaining 5.24 acres the protestant proved its claim of non—usé
for the statutory pericd. As to Parcel 6 the protestant provea
non-use of the water for the statutory pericd. |
, IV. '

ABANDONMENT _ :

The State Engineer concludes as to Parcel 1 the protestant
proved use of the water thereby precluding a claim of abandonment'.
The State Engineer concludes as to Parcel 2 that Nevada water laL
allows for the filing of a change application, it was done withih
a timely manner, there is no evidence of an intent to abandon tﬂe
water right and the protestant did not prove its claim qf
abandonment . The State Engineer concludes as to Parcel 3 the
protestant proved use of the water as to the 0.30 of an acre

portion along the northern border thereby precluding a claim of

abandonment; however, as to the remaining 3.60 acres the.

protestant proved its claim of abandonment. As to Parcel 4 tﬁe
. . |

protestant proved its claim of abandonment. As to Parcel 5 the

protestant proved use of the water as to the (.86 of an ac#e
portion along the western border thereby precluding a claim of
forfeiture; however, as to the remaining 5.24 acres the protestant
proved its claim of abandonment. As to Parcel 6 the protestant

proved its claim of abandonment.
RULING |

The protest to Application 51735 is hereby upheld in part abd
overruled in part. The State Engineer’s decision granti#g

Application 51735 as to Parcel 1, Parcel 2, 0.30 of an acre ?n
Parcel 3, and 0.86 of an acre in Parcel 5 is hereby affirmed. The
water rights appurtenant to the remaining 3.60 acres in Parcel 3,
to Parcel 4, to the remaining 5.24 acres in Parcel 5 and to ParcFl
6 are hereby declared forfeited and abandoned. Therefore, the
permit granted under Application 51735 is amended to allow the
transfer of water rights appurtenant to 2.76 acres  of lqnd

|

|

|
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totaling 9.66 acre-feet of water to be perfected at_the proposed

place of use. The applicants are hereby ordered to file with the
State Engineer within 90 days a map, which designates which

portion of the proposed place of use is excluded as to the wat%r

rights that were declared forfeited and/or abandoned.
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APPLICATION 51737

Application £1737 was filed on January 5, 1988, by Corkill
Brothers Inc., to change the place of use of 63.00 acre-feet
annually, a portion of the decreed waters of the Truckee and
Carson Rivers previously appropriated under the Serial Numbers
134, 306, 284 QOrr Ditch Decree, and alpine Decree and Permit
47869 .% The proposed point of diversion is described as beihg

located at Lahontan Dam. The existing places of use are described

as:

‘Parcel 1 - 0.73 acres SWw% SE%, Sec. 13, T.18N., R.28E., M.D.B.&M.
Parcel 2 - 3.97 acres NW% NE%, Sec. 24, T.18N., R.28E., M.D.B.&M.
Parcel 3 - 3.70 acres NE% NE%, Sec. 24, T.18N., R.28E., M.D.B.&M.
Parcel 4 - 1.80 acres SW4% NE%, Sec. 24, T.18N., R.28E., M.D.B.&M.
Parcel S5 - 2.20 acres SE% NE%, Sec. 24, T.18N., R.28E., M.D.B.&M.
Parcel 6 - 1.10 acres NEY% SW%, Sec. 19, T.18N., R.2%E., M.D.B.&M.
Parcel 7 - 4.50 acres NE% SE4, Sec. 29, T.18N., R.29E., M.D.B.&M."™

The proposed places of use are described as 1.60 acres in the NF%
SWw4 and 2.50 acres in the SE% SW4%, both in Section 19, T.lBﬁ.,
R.29E., M.D.B.&M., 0.70 acres in the NE% SE% and 6.00 acres in the
SE% SE%, both in Section 29, T.18N., R.29E., M.D.B.&M., and 6.%0
acres in the NE% NW% and 0.80 acres in the SE% Nw%, both in
Section 33, T.18N., R.29E., M.D.B.&M. :
_ II. I

Application 51737 was protested by the PLPT on the grouﬁds

described in the General Introduction I of this ruling,® and mdre

specifically on the grounds as follows:*”

% Exhibit No. 1220, public administrative hearing before the State
Engineer, April 11, 2000.

*? Water transferred to this existing place of use under Permit 47869.

¢ Exhibit No. 1221, public administrative hearing before the State
Engineer, April 11, 2000. !

5 Exhibit No. 259, public administrative hearing before ‘the State
Engineer, April 15, 1997. ‘
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Parcel 1 - Lack of perfection, forfeiture, abandonment
Parcel 2 - Partial lack of perfection, forfeiture, abandonment
Parcel 3 - Lack of perfection, forfeiture, abandonment
Parcel 4 - Lack of perfection, forfeiture, abandonment
Parcel 5 - Lack of perfection, forfeiture, abandonment
Parcel 6 - Lack of perfection, abandonment
Parcel 7 - Lack of perfection, forfeiture, abandonment.
FINDINGS OF FACT
I.
CONTRACT DATES 51737
Parcel 1 - Exhibit RRR from the 19%1 administrative hearing
contains five™ documents covering the % % section of land
encompassing this existing place of use.”™ The first is|a

"Certificate of Filing Water Right Application" dated Septembér
29, 1910, under the name of Arthur Lowe which indicates that Ft
covers land north of the county road in part of the SW% SE% of
Section 13 and the NE% NE%4 of Section 24, T.18N., R.28Ek,
M.D.B.&M. The second document is an "Agreement" dated August 17,
1917, between Arthur and Mabel Lowe and the United States pursuant
to which pre-Project vested water rights were conveyed covering 11
acres in the SW#% SE% of Section 13, T.18N., R.Z28E., M.D.B.&M.
those acres being north of the public highway or county road. The
third 1is a “Water-right Application for Lands in Private
Ownership" dated 2August 17, 1917, under the name of Arthur qnd
Mabel Lowe which indicates that in the SW% SE% of Section i3,
T.18N., R.28E., M.D.B.&M. north of the public highway or couﬂty
road there were 13 acres of irrigable land upon which there were
11 acres of vested water rights. The fourth is an "Agreemeﬁt"
dated March 25, 1918, between Eugene and Susie Howard, J.L. and

¢ The protestant in its Exhibit No. 1224 only refers to three documents.

st Exhibit No. 1222, public administrative hearing before the Stgte

Engineer, April 11, 20090.
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Millie Cochran and the United States which evidences that withﬂn
this % % section of land there are 16 acres of irrigable land up#n
which there is a pre-Project vested water right. The fifth isfa
"Water-right Application for Lands in Private Ownership® filed én
April 20, 1918, by EFEugene and Susie Howard and J.L: and Mill%e
Cochran which indicates that in the SW% SE% of Section 13, T.18N|, -
R.28E., M.D.B.&M., lying south of the county road there were 16
irrigable acres covered by 16 acres of vested water rights.

The element, which appears to be determinative of which
contracts are applicable, appears to be whether the existing plaée'
of use is north or south of the public highway/county road. gy
reviewing the TCID maps referenced in General Finding of Fact V,
it appears that the existing place of use at issue in this parc%l
is south of an area which cuts across the % % section as a ro%d

might. Therefore, the State Engineer believes the water right
contracts at issue are those that go to those lands south of the
public highway/county road. That is, the Howard/Cochran water

right application of 2April 20, 1918, which ties directly to the
agreement of March 25, 1918, which exchanged 16 acres of pre-

Project vested water rights for Project water rights. The State
Engineer finds that the 1910 certificate and the 1917 agreeme?t
and application are not the relevant documents. The StaFe

Engineer finds the contract date is March 25, 1918, but evidences
that these water rights are based on pre-Project vested wat%r
rights, and therefore, are water rights that pre-date-March 2?}
1913, |

Parcel 2 - Exhibit RRR from the 1991 administrative hearing
contains documents covering the % % section of land encompassing
this existing place of use. The first is an "Agreement® daQed
March 25, 1918; between Eugene and Susie Howard, J.L. and Milyie
Cochran and the United States which evidences that within this % %

section of land there are 39 acres of irrigable land upon wh;ch
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|

"Water-right Application for Lands in Private OQOwnership" filed

there is a pre-Project vested water xight.*  The second is

April 20, 1918, by Eugene and Susie Howard and J.L. and Millie
Cochran which indicates that in the Nw% NE% of Section 24, T.18N.[,
R.28E., M.D.B.&M. there were 40 irrigable acres of which 39 were

covered by vested water rights and 1 acre of water right wg

applied for under that 1918 water right application.

The State Engineer finds by review of the TCID maps® and
these contracts that 39 acres of this % % section of land is
covered by pre-Project vested water rights and that the 1 acre of
applied for water rights under the 1918 application is the area
covered by the existing place of use that runs along the western
edge-of the % % section, with perhaps a very small portion of the
existing place of use on the western edge overlapping in the area
covered by the vested water rights. The State Engineer finds that
for most of the existing place of use the contract date is March
25, 1918, howeverxr, those water rights are pre-Project vested water
rights, and therefore, are rights that pre-date-March 22, 191§.
As to that porticon of the existing place of use along the westein
edge of the % % section, 1 acre of the approximately 1.43%" acres
waé that area added under the 1918 contract, and therefore, f#r
the 1 acre on the western edge the contract date is April 20,

1918, and for the remaining acreage the contract date is March 25,

Exhibit No. 1222, public administrative hearing before the Stéte
Engineer, April 11, 2000. _ !

08

80 See, General Finding of Fact V. . l
" The numbers used here are a good example of distinctions bheing made‘on
parcels so small that the numbers do not add up. The existing places of use
under this parcel add up to 3.97 acres. The protestant provided evidence t?at
for those parcels except that one found on the western edge of the % % section
the land amounts to 2.54 acres of land. Subtracting the 2.54 acres from the
3.97-acre total leaves 1.43 acres remaining, however, using an engineer's scale
the land on the western edge of the existing place of use is estimated toi be
between 1.21 and 1.52 acres.
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1918, but the water right is based on a pre-Project vested water
right. t

Parcel 3 - Exhibit RRR from the 1991 administrative hearing
contains documents covering the % % section of land encompassing
this existing place of use. The first document is a "Certificatle
of Filing Water Right Application* filed on September 29, 1910, by
Arthur Lowe which indicates that within that part of the SW4% SE%
of Section 13, and the NW% NE% of Section 24, T.18N., R.28E.

M.D.B.&M. 1lying north of the county road there were 42 irrigable
acres.® The second document is a "Certificate of Filing Water
Right 2application* filed on Octecber 17, 1910, by John L. Cochr;n
which indicates that in the NEY% NE% of Section 24, T.18N., R.28El,
M.D.B.&M. lying south of the county road there were 36 irrigabﬂe

I

11

acres. The third is an "Agreement" dated August 17, 1917, under
the name of Arthur and Mabel Lowe which indicates that in the Nﬁ%
NE% of Section 24, T.18N., R.28E., M.D.B.&M. north of the public
highway or county road there was 1 acre of vested water rightq.
The fourth is a "Water-right Application for Lands in Private
Ownership" dated August 17, 1917, between Arthur and Mabel Lowe
and the United States which evidences that within this % % section
of land there were 3 acres of irrigable land that are north of the
public highway or county road. The fifth is a "Water-right
Application for Lands in Private Ownership® dated 2April 20, 191é.
by Eugene and Susie Howard and J.L. and Millie Cochran which
indicates that in the NE% NEY% of Section 24, T.18N., R.28E!,
M.D.B.&M. there were 34 irrigable acres south of the county rocad
that were applied for under an unrecorded water right applicatien

dated October 10, 1910.

! The protestant did not identify this document as a relevant document
{Exhibit No. 1224), but the applicant did (Exhibit 1231} 1list it as beiﬁg
related. The State Engineer believes it is related as the existing place of -
use on the eastern border of the % % section has some land north of that ar?a
which on the TCID maps appears to be the road and has other land south of the

road,
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The State Engineer finds the lands on this existing place of
use are within the area south of the public highway or county road
referenced, they come through the Howard/Cochran chain which shows
that in October 1810 there were 36 acres identified as irrigabie
lying south of the county road. The April 20, 1918, applicatign
ties itselfAdirectly to the October 1910 certificate. The State
Engineer finds the contract date is October 17, 1910.

Parcel 4 - Exhibit RRR from the 1991 administrative heariﬁg
contains a "Water-right BApplication for Lands in Privaée
Ownership" filed April 20, 1918, by Eugene and Susie Howard and
J.L. and Millie Cochran which indicates that in the SW% NE% of
Section 24, T.18N., R.28E., M.D.B.&M. there are 40 irrigable acres
and that 40 acres of water rights were applied for under this 19?8
application. The State Engineer finds the contract date is April
20, 1918. !

Parcel 5 - Exhibit RRR from the 1991 administrative’ hearihg'
contains a "Water-right 2application for Lands in PrivaLe
Ownership" dated April 20, 1918, by Eugene and Susie Howard a#d
J.L. and Millie Cochran which indicates that in thé SEY% NE% bt
Section 24, T.18N., R.28E., M.D.B.&M., there are 40 irrigab;e
acres, that 2 acres of water rights were applied for under én
unrecorded water right application dated October 10, 1910, apd
that 38 acres of water rights were applied for under this 19}8
application. No documentation was entered into evidence as to tFe
October 10, 1910, unrecorded water right application; therefore,
the only evidence in the record is the April 20, 1918, contract.
The State Engineer finds the contract date is April 20, 1918. I

Parcel 6 - Exhibit RRR from the 1991 administrative hearing
contains an "Agreement" dated January ;6, 1907, pursuant to wh%ch
5 acres of pre-Project water rights located in parts of the SE%
NW% and the NE% -SW4 of Section 19, T.18N., R.29E., M.D.B.&M.,
were exchanged for Project water rights. Exhibit RRR also
contains a "Certificate of Filing Water Right Application” filed
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‘Section 29, T.18N., R.29E., M.D.B.&M. The TCID maps

Ruling

by J.C. Bookout on September 29, 1910, which indicates that in the
south part of the NE% SW% of Section 19, T.18N., R.29E., M.D.B.&M.
there are 30 irrigable acres. By review ’ of the TCID maps, the
State Engineer finds the existing place of use is covered by tﬁe
applied for water right and not the pre-Project vested water
rights. The State Engineer finds the contract date is Septembqf
29, 1910. : :

Parcel 7 - There are no documents in Exhibit RRR which cover

81
' do not show

a water right either vested or applied for covering this existing
place of use. Water rights were moved on to this parcel under
state water right Permit 47869. The State Engineer finds there is
no relevant contract for this parcel, as the water rights were n%t
moved on to this parcel until the State Engineer granted Permit
47869 on March 18, 1985.
II. ;
PERFECTION 1
Parcel 1 - The contract date is March 25, 1918, but evidences th?t

the water right is based on a pre-Project vested water right. The

PLPT provided evidence in Table 2 - "Land Use Descriptions for
Existing Place(s) of Use*™ which indicates from aerial
photographs that in 1948 the land use on this parcel was describéd
as a delivery ditch. The State Engineer £finds that a 19%8

photograph is not sufficient evidence to prove that a water‘rigpt
was never perfected on this parcel between 1918/pre-Project and
1948; therefore, the protestant did not prove its claim of lack of

perfection on this parcel.
Parcel 2 - The contract date for most of the parcel is March 25,

*? See, General Finding of Fact V.

' gee, General Finding of Fact V.

4 pxhibit No. 1225, public administrative hearing before the State
Engineer, April 11, 2000.
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1918, but is based on a pre-Project vested water right, and that
as to 1 acre of the western edge the contract date is April 20,
1918. The PLPT provided evidence in Table 2 - "Land Use

¥ which indicates from

Descriptions for Existing Place(s) of Use®®
aerial photographs that in 1948 the land use on this parcel was
described as a delivery ditch and portion irrigated. fhe
protestant provided evidence that £from 1948 through 1974 2./54
acres of the 3,97 acres comprising this existing place of use were
irrigated.”® The State Engineer finds that a 1948 photograph |is
not sufficient evidence to prove that a water right was never
perfected on the remaining portion of this parcel betwéen
1918/pre-Project and 1948; therefore, the protestant did not prdve
its claim of partial lack of perfection on this parcel. ;

‘Parcel 3 - The contract date is October 17, 1810. The PJPT
provided evidence.in Table 2 - "Land Use Descriptions for Existing
Place(s) of Use"" which indicates from aerial photographs that |in
1948 the land use on this parcel was described as a delivery ditch
and portion irrigated. The protestant provided evidence that from
1948 through 1974 1.45 acres of the 3.70 acres comprising this
existing place of use were irrigated.® The State Engineer finds
that a 1948 photograph is not sufficient evidence to prove that!| a
water right was never perfected on the remaining portion of this
parcel between 1910 and 1948, therefore; the protestant did not
‘prove its claim of lack of perfection on this parcel, and in cht

|
proved perfection on part of the parcel. 7

818 Exhibit No. 1225, public administrative hearing before the Stéte
Engineer, April 11, 2000.

®* Exhibit No. 1227, public administrative hearing before the State
Engineer, April 11, 2000.

7 Exhibit No. 1225, public administrative hearing before the State
Engineer, April 11, 2000. - ' .!

#% Exhibit No. 1227, public administrative hearing before the State
Engineer, April 11, 2000. )
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|
Parcel 4 - The contract date is April 20, 1918. The PLPT provided
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)

of Use"®™

which indicates from aerial photographs that in 1948 the
land use on this parcel was described as an on-farm supply ditch}
férmyard and portion irrigated. The protestant provided evidencé
that from 1948 through 1974 0.55 acres of the 1.80 acreé
comprising this existing place of use were irrigated,™ and
provided evidence that 0.81 of an acre of the existing place o%
use was covered by an on-farm supply ditch from 1948-1987. The
State Engineer specifically adopts and incorporates Generaﬁ
Finding of Fact X and finds since those ditches were historicall§
required to be water righted the evidence demonstrates perfectioh
of that water to the date of the photograph. The State Enginee%
finds that a 1948 photograph is not sufficient evidence to prove
that a water right was never perfected on this parcel between 1918
and 1948, therefore, the protestant did not prove its claim of
lack of perfection on this parcel, and in fact proved perfectio#
on part of the parcel. ' f
Parcel 5 - The contract date is April 20, 1918. The PLPT providea
evidence in Table 2 - "Land Use Descriptions for Existing Place(sb
of Use"® which indicates from aerial photographs that in 1948 the
land use on this parcel was described as a road and portion
irrigated. The protestant provided evidence that from 194?
through 1974 1.10 acres of the 2.20 acres comprising this existing

place of use were irrigated.” The State Engineer finds that a

9 pehibit No. 1225, public administrative hearing before the State

Engineer, April 11, 2000.

0 pyhibit No. 1227, public administrative hearing before the State

Engineer, April 11, 2000.

¥  pxhibit No. 1225, public administrative hearing before the State
Engineer, 3april 11, 2000.

22 pehibit No. 1227, public administrative hearing before the State

Engineer, April 11, 2000.




!
Ruling ' :
Page 278

1
!
1948 photograph is not sufficient evidence to prove that a water

right was never perfected on the remaining portion of this parcel
between 1918 and 1948, therefore, the protestant did not prove its
claim of lack of perfection on this parcel, and in‘faét proved
perfection on part of the parcel.

Parcel 6 - The contract date is September 29, 1910. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existiﬁg
Place(s) of Use"®
1948 the land use on this parcel was described as a road. The
State Engineer finds that a 1948 photograph is not sufficient
evidence to prove that a water right was never perfected on this
parcel between 1910 and 1948; therefore, the protestant did not

prove its claim of lack of perfection on this parcel. [

* which indicates from aerial photographs that in

Parcel 7 - There is no contract date for this parcel, as the water
right was not moved onto the parcel until the State Engineer
granted Permit 47869 on March 18, 1985. The PLPT provi&ed
evidence in Table 2 - "Land Use Descriptions for Existing Placeds)
of Use"® which indicates from aerial photographs that from 1%48
through 1985 the land use on this parcel was described as natufal
vegetation and delivery ditch. The State Engineer finds the
protestant’s evidence as to historical use from the 1948 throqgh
1985 at the existing place of use on Parcel 7 1is completély
irrelevant and makes no sense in light of the fact that a water
right was not moved on to this parcel until Permit 47863 was
granted in 1985. The State Engineer finds the protestant’'s claim
of lack of perfection only goes to the years 1986 and 1987 for
which it provided evidence. Proof of beneficial use of the waters
under Permit 47869 was not even due to be filed in the office |of
the State Engineer until April 18, 1589, which is after the d?te

#? pxhibit No. 1225, public administrative hearing before the State

Engineer, April 11, 2000.
I

¢ Exhibit No. 1225, public administrative hearing before the Séate

Engineer, April 11, 2000.

1
+
|
t
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that change Application 51737 was filed. The State Engineer find%
that Nevada water law allows for the filing of a . chang?.
application on a valid permitted water right where the water has
not been applied to beneficial use before the change appiication
is filed.*™ ' '
| III. |
FORFEITURE l
The Federal District Court in its Order of September 3, 1598

L

relevant to transfer applications from Group 3, held that if the
evidence showed that any of the applications were solely intrafar%
transfers the State Engineer was to certify that fihding to the
Federal District Court, and held that the water rights would n&t
be subject to the doctrine of forfeiture. |
Parcel 1 - The State Engineer contract date is March 25, 1918, but
evidences that the water right is based on pre-Project 'vest?d
water rights, which are not subject to the forfeiture provision of
NRS § 533.060. _ |
Parcel 2 - The contract date as to all but 1 acfe along the,'
western edge of the % % of the section is March 25, 1918, but the
water rights is based on pre-Project vested water rights, aﬁd
therefore, is a right that pre-dates March 22, 1913, and is n?t
subject to the forfeiture provision of NRS § 533.060. As to theil
acre of the approximately 1.43 acres on the western edge the.
contract date is April 20, 1918. :
The PLPT provided evidence in Table 2 - “Land U%e
Descriptions for Existing Place(s) of Use"®* which indicates from
aerial photographs that in 1948 the land use on this parcel is
described as a delivery ditch and a portion irrigated. In 1962,
1972, 1973 and 1974 the land use on the parcels making up tﬁis

i
F

*f Exhibit No. 1225, public administrative hearing before the State
Engineer, April 11, 2000. '

** NRS § § 533.324 and 533.325.
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existing place of use were described as a delivery ditch, portion
irrigated and farm yard. In 1975, 1977, 1980, 1984, 1985, 1986
and 1987 the land use was described as delivery ditch and farm
yvyard. At the 1991 administrative hearing, the applicant providéd
evidence that in 1948 the land use on this parcel was described és
corrals, road and ditch, and in 1989 the land use was described as

“'"  The protestant also provided

stackyard, corrals and ditch.
evidence that from 1948 through 1974 2.54 acres of the 3.97 acres
comprising this existing place of use were irrigated®™ with the
only remaining land use being that delivery ditch which is on tpe
western edge of the existing place of use.

The protestant’s evidence appears to contradict itself in
that the protestant provided evidence in Table 2 that indicates
that in the years 1972, 1973 and 1974 a farm yard occupied|a
portion of this existing place of use which contradicts iﬁs
evidence that in these same years this land was irrigated all b#t
for the delivery ditch on the westernm edge of the parcel.
Furthermore, in Exhibit No. 1228, the ditch on the western edge of
Parcel 3 is described as an on-farm supply ditch, however, the
ditch on the western edge of Parcel 2, which is directly aboyve
Parcel 3, is described only as a delivery ditch. In Exhibit No.
1226, the protestant provided copies of aerial photographs from
1985, 1986 and 1987 which show no distinction between the ditch &n
Parcels 2 and 3.

The State Engineer finds that in light of the protestanﬂ's
evidence that the ditch in Parcel 3 is an on-farm supply ditch, it
is more likely than not that the ditch on the western edge of this
parcel, which is connected to it and directly above it, is also lan
on-farm supply ditch. The State Engineer specifically adopts and

|
*7  Exhibit No. 563, public administrative hearing before the State

Engineer, October 21, 19%97.

*% Exhibit No. 1227, public administrative hearing before the State

Engineer, April 11, 2000. |
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incorporates General Finding of Fact VI and discounts some of the
protestant’s land use descriptions in faver of those made by the
applicant. The State Engineer finds that from 1948 through 1987
there is not clear and convincing evidence as to the land use on
the western edge of this existing ﬁlacé of use in that it is not
clear and convincing whether the ditch is a TCID supply ditch or
an on-farm, supply ditch. If it is an on-farm supply ditch the
State Engineer specifically adopts and incorporates General
Finding 6f Fact X, and finds since those ditches were historically
required to be water righted the evidence demonstrates beneficial
use of that water from 1948 through 1987. The State Engineer
finds as to the remaining 2.54-acre portion of the existing place
of use that no water was placed to beneficial uéé for the 12 year
period from 1975 through 1987.

Parcel 3 - The contract date is October 17, 1910, therefore, the
water right is not subject to the forfeiture provision of NRS §
533.060.

Parcel 4 - The contract date is April 20, 1918, therefore, the
water right is subject to the forfeiture provision of NRS §
533.060. The PLPT provided evidence in Table 2 - "Land Use

* which indicates from

Descriptions for Existing Place(s) of Use"®
aerial photographs that in 1948, 1962, 1972, 1973 and 1974 the
land use on this parcel was described as an on-farm supply ditch,
farm yvard and portion irrigated. 1In 1975, 1977, 1980, 1984, 1985,
1986 and 1987 the land use was described as on-farm supply ditch
and farm vyard. The protestant provided evidence that from 1948
through 1987 mos£ of the western edge (0.8l of an acre) was
covered by an on-farm supply ditch,®® and that from 1948 through

2  Exhibit No. 1225, public administrative hearing before the State

Engineer, April 11, 2000.

®® Exhibit No. 1228, public administrative hearing before the State

Engineer, April 11, 2000.
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631

At the 1991 administrative

hearing, the applicant provided evidence that in 1948-the land use

1974 0.55 of an acre was irrigated.

on this parcel was described as ditch, road, barren land and
cultivated land, and in 1989 the land use was described as a ditch
and stockyard and road.’® |

The State Engineer specifically adopts and incorporates
General Finding of Fact X and finds since those on-farm supply
ditches were historically required to be water righted the
evidence demonstrates beneficial use of that water to the date of
the photograph of the 0.81 of an acre occupied by an on-famm
supply ditch. The State Engineer finds that no water was placed
to beneficial use for the 12 year period from 1975 through 1987 on
the remaining 0.99 of an acre portion of this existing place of
use.
Parcel 5 - The contract date is April 20, 1918, therefore, the
water right is subject to the forfeiture provision of NRS §
533.060. The PLPT provided evidence in Table 2 - "Land Use
Descriptions for Existing Place(s) of Use"® which indicates from
aerial photographs that in 1948, 1962, 1972, 1973 and 1974 the
land use on this parcel was described as a road and portion
irrigated. In 1975, 1977, 1580, 1984, 1985, 1986 and 1987 the
land use was described as a road and farm yard. The protestant
provided evidence that from 1948 through 1974 the western portion
of this existing place of use was irrigated.”™ At the 1991
administrative hearing, the applicant provided evidence that in

' pxhibit No. 1227, public administrative hearing before the State

Engineer, April 11, 2000.

#?  Exhibit No. 563, public administrative hearing before the State

Engineer, October 21, 1997.

) Exhibit No. 1225, public administrative hearing before the State

Engineer, April 11, 2000.

¢ Exhibit No. 1227, public administrative hearing before the State

Engineer, April 11, 2000.
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1948 the land useron'this parcel was described as a road and
cultivated land, and in 1989 the land use was described as a road
and stackyard. |

The State Engineer finds that no water was placed to

635

beneficial use on these existing places of use for the 12 year
period from 1975 through 1987, and no water was placed to
beneficial use on the eastern portion of this existing place of
use, which was taken up by the road, for the 39 year'period from
1548 through 1987.

Parcel 7 - The water right on this existing place was moved here
under Permit 47869, which was granted by the State Engineer on
March 18, 1985. Since Application 47869 was part of those

applications known as Group 1, as referenced in Footnote 1, which
thé Ninth Circuit Court of 2Appeals held that the protestant was
precluded on appeal from challenging on the grounds of forfeiture
or abandonment, the State Engineer finds that once Permit 47869
was granted water use at the historic existing place of use under
Application 47869 became irrelevant and is not part of the
analysis as to forfeiture under Permit 47869.

Proof of beneficial use of the waters under Permit 47869 was
not due to be filed in the office of the State Engineer until
April 18, 1989, which is after the date that Application 51737 was
filed. Under Nevada water law, only a water right that has gone
to beneficial use and been issued a certificate is subiject to the
doctrine of forfeiture. Since proof of beneficial use was not
everl due to be filed until after this transfer application was

filed, there is no 1issue as to forfeiture as Nevada water law

allows for the filing of a change application on a permit that has

not yet gone to beneficial use.®*

*°  pxhibit No. 563, public administrative hearing before the "State
Engineer, October 21, 1997. '

®° NRS § § 533.324, 533.325.
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Iv.
INTRAFARM

The applicant provided testimony and evidence that all the
existing and proposed places of use under this application are
owned by Corkill Brothers, Inc., that he was instructed by the
Bureau of Reclamation through the TCID to file the change
applications to cover ground that he had already been farming,
that TCID got a directive from the Bureau of Reclamation to get
the water off the ditches and roads or they were going to lose it
and they were given a time frame in which to accomplish said task,
and that he has paid all the taxes and assessments.’” The State
Engineer finds the water rights requested for transfer under
Application 51737 are intrafarm transfers not subject to the
forfeiture provision of NRS § 533.060 as set forth in Judge
McKibben's Order cof September 3, 1998.

V.
ABANDONMENT ,

The State Engineer in his Interim Ruling No. 4411 and in
General Finding of Fact I found that the protestant has the burden
of proving its case of abandonment by clear and convincing acts of
abandonment and intent to abandon, i.e., intent to forsake and
desert the water right.®® "Abandonment, requiring a union of acts
and intent is a question of fact to be determined from all the

" Non-use for a period of time may

640

surrounding circumstances.

inferentially be some evidence of intent to abandomn, however,

87 Exhibit Nos. 1236, 1237, 1238; Transcript, pp. 5816-5833, public

administrative hearing before the State Engineer, ARpril 11, 2000.

#%  State Englneer s Interlm Rullng No. 4411, dated August 30, 1996.

Citing to Franktown

State Engineer of :hg 5;§;g of Ngﬂgg 77 Nev 348, 354-(1961)

639

eve v , 95 Nev. 782, 786 (1979).

540 r Lo k I atio 0. I v. Ma e Com the

State Fngineer of the State of Nevada, 77 Nev. 348, 354 (1961).
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abandonment will not be presumed, but rather must be clearly and
convincingly established by the evidence.

The Federal District Court in its Order of Septeﬁber 3, 1998,
relevant to transfer applications from Group 3, held that if there
is a substantial period of non-use of the water, the State
Engineer finds the land has been covered By an improvement
inconsistent with irrigation, and the applicant has not made a
sufficient showing cf lack of intent to abandon, the water right
will be deemed abandoned, unless it is an intrafarm transfer.
However, the Federal District Court also held that if there is
solely a finding of non-use on any parcel, combined with a finding
of payment of taxes or assessments, the PLPT has failed to prove
abandonment by clear and convincing evidence.

Parcel 1 - The PLPT provided evidence in Table 2 - "Land Use

! which indicates from

Descriptions for Existing Place(s) of Use®®
aerial photographs that in 1948, 1962, 1972, 1973, 1974, 1975,
1977, 1980, 1984, 1985, 1986 and 1987 the land use on this parcel
was described as a delivery ditch. At the 1991 administrative
hearing, the applicant provided evidence that in 1948 and 1989 the
land use on this parcel was described as a ditch.®™ The
protestant’'s evidence appears to perhaps contradict itself because
in this parcel the protestant is merely calling the ditch a
delivery ditch, however, the exact same ditch two parcels down
(Parcel 4) is called an on-farm supply ditch.*® In Exhibit No.
1226, the protestant provided copies of aerial photographs from
1985, 1986 and 1987 which show no distinction between the ditch in

Parcel 4 and those is Parcels 1 and 2.

#!  Exhibit No. 1225, public administrative hearing before the State

Engineer, April 11, 2000.

* Exhibit No. 563, public administrative hearing before the State
Engineer, October 21, 1997.

) Exhibit No. 1228, public administrative hearing before the State

Engineer, April 11, 2000.
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The State Engineer is not convinced that this is an off-farm
delivery ditch, rather than an on-farm supply ditch. The State
Engineer specifically adopts and incorporates General Finding of
Fact X and finds since on-farm supply ditches were historically
required to be water righted the evidence perhaps demonstrates
beneficial use of that water from 1948 through 1987, therefore,
there is not clear and convincing evidence of non-use of the water
right or of a land use inconsistent with irrigation.

Parcel 2 - The PLPT provided evidence in Table 2 - "Land Use

* which indicates from

Descriptions for Existing Place{s) of Use"’
aerial photographs that in 1948 the land use on this parcel was
described as a delivery ditch and a portion irrigated. In 1962,
1972, 1873 and 1974 the land use on the parcels making up this
existing place of use were described as a delivery ditch, portion
irrigated and farm vyard. In 1975, 1977, 1980, 1984, 1985, 1986
and 1987 the land use was described as a delivery ditch and farm
vard. At the 1991 administrative hearing, the applicant
provided evidence that in 1948 the land use on this parcel was
described as corrals, road and ditch, and in 1989 the land use was
described as stackyard, corrals and ditch.®® The protestant
provided evidence that from 1948 through 1974 2.54 acres of the
3.97 acres comprising this existing place of use were irrigated™
with the only remaining land use being that delivery ditch which
is on the western edge of the existing place of use.

The protestant’'s evidence appears to contradict itself in
that the protestant provided evidence in Table 2 that indicates

that in the years 1972, 1973 and 1974 a farm yard occupied a

¢ Exhibit No. 1225, public administrative hearing before the State

Engineer, April 1i, 2000.

**  Exhibit No. 563, public administratiée hearing before the State

Engineer, October 21, 1997.

% Exhibit WNo. 1227, public administrative hearing before the State

Engineer, April 11, 2000.
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portion of this existing place of use which contradicts its
evidence that in these same years this land was irrigated all but
for the 'delivery ditch on the western edge of the parcel.
Furthermore, in Exhibit No. 1228; the ditch on the western edge of
Parcel 4 1is described as an on-farm supply ditch, however, the
ditch on the western edge of Parcel 2, which is directly above
Parcel 4, is described only as a delivery ditch. In Exhibit No.
1226, the protestant provided cdpies of aerial photographs from
1985, 1986 and 1987 which show no distinction between the ditch in
Parcels 1, 2 or 4.

The State Ehgineer finds that in light of the protestant’s
evidence that the ditch in Parcel 4 is an on-farm supply ditch, it
is more likely than not that the ditch on the western edge of this
parcel, which is comnected to it and directly above it, is also an
on-farm supply ditch. The State Engineer specifically adopts and
incorporates General Finding of Fact VI and discounts some of the
protestant’s land use descriptions in févor of those made by the
applicant. The State Engineer finds that from 1948 through 1987
there is not clear and convincihg evidence as to the land use on
the western edge of this existing place of use in that it is not
clear and convincing whether the ditch is a TCID supply ditch or
an on-farm supply ditch. If it is an on-farm supply ditch the
State Engineer specifically adopts and incorporates General
Finding of Fact X, and finds since those ditches were historically
required to be water righted the evidence demonstrates beneficial
use of that water from 1948 through 1987. The State Engineer
finds as to the remaining portion of the existing place of use
that no water was placed to beneficial use for the 12-year period
from 1875 through 1987. The State Engineer finds as to the

farmyard that it is a use inconsistent with irrigation.
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Parcel 3 - The PLPT provided evidence in Table 2 - "Land Use

&47 i il .
“ which indicates from

Descriptions for Existing Place(s}) of Use"
aerial photographs that in 1948, 1962, 1972, 1973 and 1974 the
land use on this parcel was described as a road and portion
irrigated. In 1975, 1977, 1980, 1984, 1985, 1986 and 1987 the
land use was described as a road and farmyard. At the 1891
administrative hearing, the applicant provided evidence that in
1948 the land use on this parcel was described as cultivated land,
ditch and road, and in 1989 the land use was described as
stackyard and road.®® The protestant provided evidence that from
1948 through 1974 1.45 acres of the 3.70 acres comprising this
existing place of use were irrigated,’” with the only remaining
land use being that road which is on the eastern edge of the
existing place of use. The State Engineer finds that no water was
placed to beneficiai use for the 39-year period from 1948 through
1987 on the eastern portion of this existing place of use, and
that no water was placed to beneficial use for the 12-year period
from 1975 through 1987 on the western portion of this existing
place of use. The State Engineer finds as to the rocad and
farmyard that it is a use inconsistent with irrigation.

Parcel 4 - The PLPT provided evidence in Tabkle 2 - "Land Use
Descriptions for Existing Place(s) of Use"" which indicates from
aerial photographs that in 1948, 1962, 1972, 1973 and 1974 the
land use on this parcel was described as an on-farm supply ditch,

farm vard and portion irrigated. In 1975, 1977, 1980, 1984, 1985,

*’ Exhibit No. 1225, public administrative hearing before the State
Engineer, April 11, 2000.

“®  Exhibit No. 563, public administrative hearing before the State
Engineer, October 21, 1997. :

% gxhibit No. 1227, public administrative hearing beforée the State
Engineer, April 11, 2000.

% Exhibit No. 1225, public administrative hearing before the State

Engineer, April 11, 2000.
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1986 and. 1987 the land use was described as on-farm supply ditch
and farm yvard.

The protestant provided evidence that from 1948 through 1987
most of the western edge (0.81 of an acre) was covered by an on-
farm supply ditch,® and evidence that from 1948 through 1974 the
eastern portion of the existing place of use was irrigated.”™™ At
the 1991 administrative hearing, the applicant provided evidence
that in 1948 the land use on this parcel was described as ditch,
road, barren land and cultivated land, and in 1989 the land use
was described as a ditch and stackyard.® 7

The State Engineer specifically adopts and incorporates
General Finding of Fact X and finds since those on-farm supply
ditches were historically required to be water righted the
evidence démonstrates beneficial use of that water to the date of
the photograph on the 0.8l of an acre occupied by an on-farm
supply ditch. The State Engineer finds that no water was placed
to beneficial use for the 12-year pericd from 1975 through 1587 on

the 0.99 of an acre remaining portion of this existing place of

use. The State Engineer finds the use is inconsistent with
irrigation as to all but the on-farm supply ditch.
Parcel 5 - The PLPT provided evidence in Table 2 - "Land Use

Descriptions for Existing Place(s) of Use"®™ which indicates from

aerial photographs that in 1948, 1962, 1972, 1973 and 1974 the
land use on this parcel was described as a road and portion
irrigated. In 1975, 1977, 1980, 1984, 1985, 1986 and 1987 the

*! Exhibit No. 1228, public administrative hearing before the State

Engineer, April 11, 2000.

**? Exhibit No. 1227, public administrative hearing before the State

Engineer, April 11, 2000.

832 Exhibit No. 563, public administrative hearing before the State

Engineer, October 21, 19897.

* Exhibit No. 1225, public administrative hearing before the State

Engineer, April 11, 2000.
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" land use was described as a road and farmyard. The protestant

provided evidence that from 1948 through 1974 the western portion
of this existing place of use was irrigated.®® At the 1991
administrative hearing, the applicant provided evidence that in
1948 the land use on this parcel was described as a road and
cultivated land, and in 1989 the land use was described as a road
and stackyard.®

The State Engineer finds that no water was placed to
beneficial use on these existing places of use for the 12 year
period from 1975 throﬁgh 1987, and nc water was placed to
beneficial use on the eastern portion of this existing place of
use, which was taken up by the rocad, for the 39 year period from
1948 through 1987. = The State Engineer finds the use 1is
inconsistent with irrigation.
Parcel 6 - The PLPT provided evidence in Table 2 - "Land Use
Descriptions for Existing Place(s) of Use"® which indicates from
aerial photographs that in 1948, 1962, 1972, 1973, 1974, 1975,
1977, 1980, 1984, 1985, 1986 and 1987 the land use was described
as a road. At the 1991 administrative hearing, the applicant
provided evidence that in 1988 the land use was described as a
ditch.® The State Engineer specifically adopts and incorporates
General Finding of Fact VI and taking the applicant’s land use
description finds no water was placed to beneficial on Parcel 6
for the 39 vear period from 1948 through 1987 and the land use is

inconsistent with irrigation.

£ Exhibit No. 1227, public administrative hearing before the State

Engineer, April 11, 2000.

®*  Exhibit No. 563, public administrative hearing before the State

Engineer, October 21, 19987.

*’ Exhibit No. 1225, public administrative hearing before the State

Engineer, April 11, 2000.

538 Exhibit No. 563, public administrative hearing before the State

Engineer, Qctober 21, 1997.
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Parcel 7 - The water right on this existing place was moved here

under Permit 47869, which was granted by the State Engineer on

March 18, 1985, Since 2application 47869 was part of those
applications known as Group 1, as referenced in Footnote 1, which
the Ninth Circuit Court of Appeals held that the protestant was
precluded on appeal from challenging on the grounds of forfeiture
or abandonment, the State Engineer finds that once Permit 47869
was granted water use at the historic existing place of use under
Application 47869 became irrelevant and is not part of the
analysis as to abandonmen£ under Permit 47869.

Proof of beneficial use of the waters under Permit 47869 was
not due to be filed in the office of the State Engineer until
April 18, 1989, which is after the date that Application 51737 was
filed. Since proof of beneficial use was not even due to be filed
until after this transfer application was filed and the date of
proof of beneficial use and the filing of the change application
are so close in time, there 1is no issue as to abandonment as
Nevada water law allows for the filing of a change application on
a valid permit that has not yet gone to beneficial use.®

The State Engineer finds as to all parcels that the evidence
demonstrates a lack of intent to abandon the waters rights in that
the water rights were being used by Corkill Brothers, Inc. on
their land and they were instructed to file the change application
in order to get the records in order to reflect the actual water
use. The State Engineer finds that the water rights requested for
transfer under Application 57137 are intrafarm transfers not
subject to the doctrine of abandonment as set forth in Judge
McKibben's Order of September 3, 1998.

CONCLUSIONS OF LAW
I. '
The State Engineer has jurisdiction over the parties and the

659

NRS § 533.324, 533.325.




_subject matter of this action and determination.®
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II.
PERFECTION
The State Engineer concludes the protestant did not prove its
claims of lack of perfection as to Parcels 1, 2, 3, 4, 5, 6, or 7.
The State Epgineer finds the protestant proved partial perfection
as to Parcels 2, 3, 4 and 5. The State Engineer concludes as to
Parcel 7 that perfection is not an issue since Nevada water law
allows for the filing of a change application on a valid permit
that hés not gone to beneficial use. |
III.
FORFEITURE
Parcel 1 - The State Engineer concludes as to Parcel 1 that the
water rights are based on pre-Project vested water rights,
therefore, they are not subject to the forfeiture provision of NRS
§ 533.060.
Parcel 2 - The State Engineer concludes as to Parcel 2 that most
of the existing place of use is covered by water rights, which are
based on pre-Project vested water rights, therefore, they'are not
subject to the forfeiture provision of NRS § 533.060. As to the 1
acre on the western portion of the existing place of use, the
water right is subject to the forfeiture provision of NRS §
533.060, however, the evidence as to non-use is not clear and
convincing since it is unclear whether the area is covered by a
TCID ditch or an on-faxrm supply ditch.
Parcel 3 - The State Engineer concludes the water rights are not
subject to the forfeiture provision of NRS § 533.060.
Parcel 4 - The State Engineer concludes the protestant proved non-
use on 0.9% of an acre for the statutory period.
Parcel 5 - The State Engineer concludes the protestant proved hon-

use for the statutory period.

880 NRS chapter 533 and Order of Remand from Federal District.Court.




Ruling
Page 293

 Parcel 7 - The State Engineer concludes the doctrine of forfeiture

is not relevant to the water right at issue here since it was not
moved onto this existing place of use until Permit 47869 was
granted in 1985, and since Permit 47869 had not gone to
certificate by the filing of proof of beneficial use befofe change
Application 51737 was filed, the doctrine of forfeiture is
inapplicable since as to permitted water rights the doctrine only
applies to those that have gone to certificate.

The State Engineer concludes that all the watef rights
requested for transfer under Application 51737 are intrafarm
transfers not subject to the doctrine of forfeiture pursuant to
Judge McKibben‘'s Order of September 3, 1998.

Iv.
ABANDONMENT
Parcels 1, 2, 3, 4, 5, 6 and 7 - The State Engineer concludes the
water rights requested for transfer are intrafarm transfers not
subject to the doctrine of abandonment pursuant to Judge
McKibben’'s Order of September 3, -1998. The State Engineer
concludes the use of water on other portions of the farm unit
precludes a finding of an intent to abandon the water right,
therefore, the protestant did not prove its claims of abandonment.
RULING

The protest to Application 51737 is overruled and the State

Engineer’s decision granting Application 51737 is hereby affirmed.
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APPLICATION 52335
Application 52335 was filed on July 18, 1988, by Bernard and
Barbara Ponte to change the place of use of 17.12 acre-feet
annually, a portion of the decreed waters of the Truckee and
Carson Rivers previously appropriated under Serial Number 537-1,

61

Claim No. 3 Qrr Ditch Decree, and Alpine Decree.® The proposed

point of diversion is described as being located at Lahontan Dam.

The existing places of use are described as:

Parcel 1 - 0.97 acres NEX NW%, Sec. 36, T.15N., R.28E., M.D.B.& M.
Parcel 2 - (.68 acres NW4 NE%, Sec. 36, T.15N., R.28E., M.D.B.& M.
Parcel 1 - 0.34 acres NE% NE%. Sec. 36, T.19N., R.2BE., M.D.B.& M.
Parcel 4 - 0.21 acres SW4 NE%, Sec. 36, T.19N., R.28E., M.D.B.& M.
Parcel 5 - 0.19 acres SE% NE%, Sec. 36, T.19N., R.28E., M.D.B.& M.
Parcel 6 - 2.50 acres SE% SE%, Sec. 25, T.19N., R.28E., M.D.B.& M.

The proposed place of use is described as 4.89 acres in the SE%
NE% of Section 24, T.19N., R.28E., M.D.B.&M. ‘
II.
Application 52335 was protested by the PLPT on the grounds

described in the General Introduction I of this ruling,*®®
63

and more

specifically on the grounds as follows:®

Parcel 1 - Abandonment
Parcel 2 - Lack of perfection, abandonment
Parcel 3 - Lack of perfection, abandonment
Parcel 4 - Lack of perfection, abandonment
Parcel 5 - Abandonment

Parcel 6 - Abandonment.

*' Exhibit No. 1123, public administrative hearing before the State
Engineer, March 7, 2000. '

*?  Exhibit No. 1124, public administrative hearing before the State

Engineer, March 7, 2000.

3 Exhibit No. 259, public administrative hearing before the State
Engineer, April 15, .1997.
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FINDX OF FACT
I.
CONTRACT DATES 52335

Exhibit XXX from the 1991 administrative hearing contain
contracts or evidence as to contracts covering the existing places
of use under Application 52335.°%
Parcel 1 - Exhibit XXX contains an "Agreement" dated Décember 31,
1907, covering this existing place of use and which evidences the
water right is based on a pre-Project vested water right. The
State Engineer finds the contract date is December 31, 1902.
Parcels 2, 3 and 4 - Exhibit XXX contains two documenﬁs covering
these existing places of use. The first is an "Agreement' dated
December 6, 1907, and which evidences the water rights ' are based
on pre-Project vested water rights. The second is a "Certificate
of Filing Water Right Application® dated January 25, 1908, which
indicates that in 1908 Warren Williams applied for water rights to
cover 760 acres of land of which 600 acres were covered by pre-
Project vested water rights. The State Engineer finds the
documents are close enough in time to warrant application of the
doctrine of relation back, and finds the contract dates are

December 6, 1907.

II.
PERFECTION
Parcel 2 and 3 - The contract dates are December 6, 1907. The
PLPT provided evidence in Table 2 - "Land Use Descriptions for

Existing ©Place(s) of Use"*™ which indicates from aerial
photographs that in 1948 the land uses on these parcels were
described as residential. At the 1991 administrative hearing, the
applicant provided evidence that in 1948 the land was under

¢ Exhibit Nos. 1125 and 1127, public administrative hearing before the
State Engineer, March 7, -2000.

** Exhibit No. 1128, public administrative hearing before the State

Engineer, March 7, 2000.
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At the 2000 administrative hearing, the applicant
The

cultivation.®
testified in his recollection the area was all farmed.®”
protestant did not provide any evidence other than a 1948

photograph as its evidence that water rights were not perfected on
these parcels between 1907 and 1948. The State Engineer finds

that a 1948 photograph is not sufficient evidence to pfove that

water rights were never perfected on these parcels between 1907

and 1948, therefore, the protestant did not prove its claims of
lack of perfection on these parcels. If the water rights are part
of the pre-Project vested water rights, the State Engineer
specifically adopts and incorporates General Finding of.Fact IX,

which held that pre-Project wvested water rights exchanged for
Project water rights were perfected as a matter of fact and law. .
If the water rights are part of the applied for rights under the
1908 contract, the State Engineer specifically adopts and
incorporates General Conclusion of Law II and finds since the
contract is dated pre-1927 that the water rights under these

contracts were perfected at some point in time prior to the

contract dates. ‘

Parcel 4 -~ The contract date is December 6, 1907. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing
Place(s) of Use"*® which indicates from aerial photographs that in
1948 the land use on this parcel was described as bare land. At

the 1991 administrative hearing, the applicant provided evidence
that in 1948 the land use was a feedlot.®® The protestant did not

¢  Exhibit No.. 258, public administrative hearing before the State

Engineer, April 15, 1997.

o6 Transcript, p. 5510, public administrative hearing before the State
Engineer, March 7, 2000. :

** Exhibit No. 1128, public administrative hearing before the State
Engineer, March 7, 2000.

**  Exhibit "No. 258, public administrative hearing before the State
Engineer, April 15, 1897.
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provide any evidence other than a 1948 photograph as its evidence
that a water right was not perfected on this parcel between 1907
and 1948. The State Engineer finds that a 1948 photograph is not
sufficient evidence to prove that a water right was never
perfected on this parcel between 1907 and 1948; therefore, the
protestant did not prove its claim of lack of perfection on this
parcel, If the water right is part of the pre-Project vested
water rights, the State Engineer specifically adopts and
incorporates General Finding of Fact IX, which held that pre-
Project vested water rights exchanged for Project water rights
were perfected as a matter of fact and law. If the water right is
part of the applied for rights under the 1908 contract, the State
Engineer specifically adopts and incorporates General Conclusion
of Law II and finds since the contract is dated pre-1927 that the
water right under this contract was perfected at some point in
time prior to the contract date.
III.
A ABANDONMENT

The State Engineer in his Interim Ruling No. 4411 and in
General Finding of Fact I found that the protestant has the burden
of proving its case of abandonment by clear and convincing acts of
abandonment and intent to abandon, i.e., intent to forsake and
desert the water right.®® ‘'abandonment, requiring a union of acts
and intent is a question of fact to be determined from all the
surrounding circumstances."®”' Non-use for a period of time may
inferentially be some evidence of intent to abandon,®’ however,
abandonment will not be presumed, but rather must be clearly and

% state Engineer’s Interim Ruling No. 4411, dacted August 30, 1996.

Citing to Fran

sLQLg_Egg;ngg;_gﬁ_LlL_jﬂ&uuL_Jijﬁﬁauia 77 Nev 348, 354 (1961)
' Revert v. Ray, 95 Nev. 782, 786 (1979).
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convincingly established by the evidence.

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications from Group 3, held that if there
is a substantial period of non-use of the water, the State
Engineer finds the 1land has been covered by an improvement
inconsistent with irrigation, and the applicant has not made a
sufficient showing of lack of intent to abandon, the water right
will be deemed abandoned, unless it 1is an intrafarm transfer.
However, the Federal District Court also held that if there is
solely a finding of non-use on any parcel, combined with a finding
of payment of taxes or assessments, the PLPT has failed to prove
abandonment by clear and convincing evidence.

Parcel 1 - The PLPT provided evidence in Table 2 -~ *Land Use
Descriptions for Existing Place(s) of Use"® which indicates from
aerial photographs that from 1948 through 1980 the land use on
this parcel was described as irrigated. In 1984, 1985, 1986, 1987
and 1988 the land use was described as residential. The applicant
testified that at the time he purchased the property around 1980
it was irrigated, but that it now has townhouses and apartﬁents on

ig. o

The applicant testified that in the 1970’s he went to TCID to
inquire about transferring water rights he owned and was told they
were not permitting transfers of water rights,”® but when
transfers were permitted again he filed this éhange application to
move water rights to his home ranch. - The State Engineer finds no
water was placed to beneficial use on Parcel 1 from 1584 through

the filing of the change application in 1988,'however, the State

672 Exhibit No. 1128, public administrative hearing before the State

Engineer, March 7. 2000.

ere Transcript, p. 5514, public administrative hearing before the S5tate

Engineer, March 7, 2000.

675 Transcript, pp. 5504-5506, public administrative hearing before Cthe
State Engineer, March 7, 2000.
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Engineer finds this is not a substantial period of non-use before
the filing of the change application. The State Engineer finds
the applicant demonstrated that he attempted to exercise dominion
and control over the water rights when he tried to move them in
the 1970’'s, but was told he could not, and that he took the
opportunity when available to move the water right to his home
ranch by the filing of this change application theréby
demonstrating a lack of intent to abandon the water rights
appurtenant to this parcel.

Parcel 2 - The PLPT provided evidence in Table 2 - "Land Use

T N . '
* which indicates from

Descriptions for Existing Place(s) of Use"’
aerial photographs that from 1948 through 1988 the land use on
this parcel was described as residential. At the 1991
administrative hearing, the applicant provided evidence that the
existing place of use was cultivated in 1948.°" The applicant
testified that when he bought the property around 1980 it was
irrigated. " -

This parcel demconstrates the difficulty in using the aerial
photographs to make land use determinations as minute as the ones
the protestant’'s witnesses are making here from these particular
aerial photographs. The aerial photographs show an area that is
being or was converted from a farm to residential areas over time.
While the photographs gernerally show a residential area, they are
not specific enough to pick out the very small parcels like those
at issue here. Evidence in wvarious hearings over the years, and
testimony provided by thé applicant in this hearing - in fact for

this specific parcel, has indicated that within those residential

o7 Exhibit No. 1128, public administrative hearing before the State
Engineer, March 7, 2000. :

7 Epxhibit No. 258, public administrative hearing before the State

Engineer, April 15, 1997.

** rranscript, pp. 5510-55i1, public administrative hearing before the
State Engineer, March 7, 2000.
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areas there were still pieces of ground being farmed, and there
still existed irrigation structures.’” This points out that the
Protestant’s witness’ testimony as to the surrounding area being
generally residential 1is in many instances an insufficient

analysis to determine the land use on small parcels of land within

‘those areas.

The applicant testified that in the late 1970’s he went to
TCID to inguire about transferring water rights he owned and was
told they were not permitting transfers of water rights,*™ but
when transfers were permitted again he filed this change
application to move water rights to his home ranch.

The State Engineer finds no water was placed to beneficial
use on Parcel 2 from 1980 through the filing of the change
application 1in 1988, and the land use is inconsistent with
irrigation. However, in light of the fact that transfers were not
being permitted in the earliy 1980's, and that the applicant had
earlier inquired as to ‘transferring water to his home ranch
demonstrating an attempt at dominion and control over use of the
water rights, and filed this application when transfers were again
permitted, the State Engineer finds the applicant demonstrated a
lack of intent to abandon the water rights appurtenant to this
parcel.

Parcel 3 - The PLPT provided evidence in Table 2 - "Land Use
Descriptions for Existing Place(s) of Use®™ which indicates from

879 Mr. Mahannah has testified to this in various transfer case water right

applications under consideration over the years. Mr. Ponte testified that this
parcel was irrigated at the time he purchased it in 1980 and when he developed
the property he had to put in a culvert in order for irrigation water to pass.
Transcript, p. 5511, public administrative hearing before the State Engineer,
March 7, 2000.

6# Transcript, pp. 5504-5506, public administrative hearing before the
State Engineer, March 7, 2000.

! pxhibit No. 1128, public administrative hearing before the State

Engineer, March 7, 2000.
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aerial photographs that from 1948 through 1988 the land use on
this parcel was described as residential. . At the 1991
administrative hearing, the applicant provided evidence that the

682

existing place of use was cultivated in 1948. The appiicant's

evidence as to this parcel is difficult and confusing to follow in

. the record. The applicant testified this land was purchased

€83

before 1964, but then later testified that all the lands within
the Section 36 existing places of use were purchased in the late
1970’s.™

The applicant testified that the land on the northern edge in
this existing place of use was where he built the first house in
the neighborhood, but that it was a wvacant lot at the time he
purchased it.*” No evidence was provided by the applicant as to
the other parcel in this existing place of use; therefore, the
only evidence the State Engineer has on this record is that from

the 1991 hearing that this parcel was cultivated in 1948%° as

opposed to the protestant’'s evidence that it was a residential

area in 1948. The State Engineer specifically adopts and
incorporates General Finding of Fact VI and finds that in 1948 the
land use was irrigation.

The State Engineer finds as to the parcel on the northern
edge of this % % secticn of land that no water has been placed to
beneficial use from 1977 through 1988. The State Engineer finds

%  Exhibit No. 258, public administrative hearing before the State

Engineer, April 15, 1997.
583 Transcript, p. 5516, public administrative hearing before the State
Engineer, March 7, 2000.

s Transcript, p. 5517, public administrative hearing before the State

Engineer, March 7, 2000.

s8s Transcript, pp. 5516-5517, public administrative hearing before the
State Engineer, March 7, 2000.

688

Engineer, April 15, 1937.

Exhibit No. 258, public administrative hearing before the State
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since the applicant testified that the other parcel was a vacant
lot when he purchased it and did not provide any evidence that he
irrigated the parcel, there is clear and convincing evidence that
no water was piaced to beneficial use from 1977 through 1988, but
since there is no evidence as to when a house was built, there is
no evidence to support any finding of how long the lot has been
covered by a use inconsistent with irrigation. Evidence was
provided that as of the 2000 administrative hearing the lot is

¥ but there is no evidence as to when the

covered by a house,’
structure was constructed.

However, in light of the fact that transfers were not being
permitted at the time, and that the applicant had earlier ingquired
as to transferring the water to his home ranch and filed this
application when transfers were again permitted, the State
Engineer finds the applicant demonstrated a lack of intent to
abandon the water rights appurtenant to this parcel. '
Parcel 4 - The PLPT provided evidence in Table 2 - "Land Use
' Descriptions for Existing Place(s) of Use®*™ which indicates from
aerial photographs that in 1948, 1962 and 1972 the land use on
this parcel was described as bare land. From 1973 through 1988
the land use was described as residential, The applicant
testified that 40 years ago he built a house for this father-in-
law on this parcel.®” However, that once he bought his home ranch
in 1969 he went to TCID to inquire about transferring the water

rights and was told they were not permitting transfers of water

& Exhibit No. 1131, public administrative hearing before the State

Engineer, March 7, 2000.

Exhibit No. 1128, public administrative hearing before the State
Engineer, March 7, 2000.

(1:1]

58 Transcript, pp. 5518-5519, public administrative hearing before the

5tate Engineer, March 7, 2000.
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rights,” but when transfers were permitted again he filed this
change application to move water rights to his home ranch. The

State Engineer finds no water was placed to benefi.cial, use on
Parcel 3 from 1873 through the filing of the change application in
1988. | :
However, in . light of the féct that transfers were not being
permitted at the time, and that the applicant had earlierAinquired
as to transferring the waﬁer to his home ranch and filed this
application when transfers were again permitted, the State
Engineer finds the applicant demonstrated a lack of intent to
abandon the water rights appurtenant to this parcel. ‘
Parcel 5 - The PLPT provided evidence in Table 2 - "Land Use

 which indicates from

Descriptions for Existing Place(s) of Use"®
aerial photographs that in 1948 the land use'on this parcel was
described as irrigated. In 1962, 1972, 1973, 1974, 1975, 19?7,
1980, 1984, 1985, 1986, 1987 and 1988 the land use was described
as residential. The applicant’'s evidence as to this parcel is

difficult and confusing to follow in the record. The applicant

‘testified this land was purchased before 1964%°, but then later

testified that all the lands within the Section 36 existing places
of use were purchased in the late 1970's.”” The applicant did not
provide any evidence as to the land development, if any, on this

ese Transcript; pp. 5504-5506, public administrative hearing before the
State Engineer, March 7, 2000.

®'  Exhibit No. 1128, . public administrative hearing before +the State

Engineer, March 7, 2000.

sz  Transcript, p. 5516, public administrative hearing before ‘the State

Engineer, March 7. 2000.

o9 Transcript, p. 5517, public administrative hearing before the State

Engineer, March 7, 2000.
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parcel, but that_it was a vacant lot at the time he purchased
ic, ™ |

The State Engineer finds since the applicant testified that
the parcel was a vacant lot when he purchased it and did not
provide any evidence that he irrigated the parcel, there is clear
and convincing evidence that no water was placed to beneficial use
from 1977 through 1588, but since there is no evidence as to when
a house was built, there is no evidence to support any finding of
how long the lot has been covered by a use inconsistent with
irfigation. Evidence was provided that as of the 2000
administrative hearing the lot is covered by a house,® but there
is no evidence as to when the structure was constructed. .

However, in light of the fact that transfers were not being
permitted at the time, and that the applicant had earlier ingquired
as to transferring the water to his home ranch and filed this
application when transfers were again permitted, the State
Engineer finds the applicant demonstrated a lack of intent to
abandon the water right appurtenant to this parcel.

Parcel 6 - The PLPT provided evidence in Table 2 - "Land Use

‘Descriptions for Existing Place(s) of Use"™ which indicates from

aerial photographs that in 1948 and 1962 the land use on this

parcel was described as residential and portion irrigated. In
1972, 1973, 1%74, 1975, 1977, 1980, 1984, 1985, 1986, 1987 and
1988 the land use was described as residential. _The applicant

testified that he bought the property in 1964, and that after he
bought the home ranch in 1969 in the 1970‘'s he went to TCID to
inquire about transferring water rights he owned and was told they

634

Transcript, pp. 5516-5517, public administrative hearing before the
State Engineer, March 7, 2000.

% Exhibit No. 1131, public administrative hearing before the .State
Engineer, March 7, 2000. .

*® Exhibit No. 1128, public administrative hearing before the State

Engineer, March 7, 2000.
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were not permitting transfers of water rights,*® but when
transfers were permitted again he filed this change application to
move water rights to his home ranch. The applicant testified that
he specifically reserved the water rights off these parcels when
the houses were sold for the purpose of transferring them to the
home ranch,®*

The State Engineer finds the applicant did not provide any
evidence as to when the houses were built or that he applied any
water on the parcels making up this existing place of use after he
purchased the land in 1964, therefore, the only evidence the State
Engineer has is that provided by the protestant. The GState
Engineer finds that no water was placed to beneficial use on the
parcels comprising Parcel 6 from 1964 thrcough 1988 and the land
use 1s inconsistent with irrigation.

However, in light of the fact thét transfers were not being
permitted at the time, that the applicant had reserved the water
rights out of the deeds on those parcels, and that the applicant
had earlier inquired as to transferring the water to his home
ranch and filed this application when transfers were again
permitted, the State Engineer finds the applicant demonstrated a
lack of intent to abandon the water rights appurtenant to this
parcel. '

CONCLUSIONS OF LAW
I.

The State Engineer has jurisdiction over the parties and the

subject matter of this action and determination.®”

" rranscript, pp. 5504-5506, public administrative hearing before the
State Engineer, March 7, 2000.

64 Transcript, pp. 5508, 5513, public administrative hearing before the
State Engineer, March 7, 2000.

*** MRS chapter 533 and Order of Remand from Federal District Court.
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II.
PERFECTION .
The State Engineer concludes the protestant did not prove its .
claime of lack of perfection as to Parcels 2, 3 and 4.
III.
ABANDONMENT
The State Engineer concludes the protestant did not prove its
claims of abandonment as to Parcels 1, 2, 3, 4, 5 and 6. '
RULING
The protest to Application 52335 is hereby overruled and the
State Engineer‘’s decision granting Application 52335 is hereby

affirmed.
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APPLICATION 52545
GENERATL
I. :
Application 52545 was filed on September 23, 1988, . by John

° to change the place of use of 87.50 acre-feet annually,

Juelson”
a portion of the decreed waters of the Truckee and Carson Rivers
previously appropriated under the Serial Numbers 152-2 énd 4-1,
Claim No. 3 Qrr Ditch Decree, and Alpine Decree.’

point of diversion is described as being located at Lahontan Dam.

oL

The‘proposed

The existing places of use are described as:

Parcel 1 - 9.55 acres SW NW4, Sec. 04, T.18N., R.29%., M.D.B.&M.
Parcel 2 - 3.45 acres SEW NW%, Sec. 04, T.18N., R.29E., M.D.B.&M.
Parcel 3 - 0.S95 acres NWY% NW%, Sec. 01, T‘17N.,_R.28E:, M.D.B.&M;
Parcel 4 - 5.05 acres SW# Nwh, Sec. 0L, T.17N., R.28E., M.D.B.&M.
Parcel 5 - (.85 acres NE% NE%, Sec. 02, T.17N., R.28E., M.D.B.&M.

Parcel 6 - 5.15 acres SEY NE%, Sec. 02, T.17N.. R.28E., M.D.B.&M.
The proposed places of use are described as 5.50 acres in the NW%

NW4 and 2.70 acres in the SW4 NW4%, both in Section 1, T.17N.,
R.28E., M.D.B.&M., 9.95 acres in the NE% NE% and 6.85 acres in the
SE% NE%, both in Section 2, T.17N., R.28E., M.D.B.&M. By letter
dated March 13, 1998, the applicant withdrew 0.06 of an acre from
regquest for transfer, withdrew 0.22 6f an acre from
request for transfer, withdrew 0.65 of an acre from
request for transfer, withdrew 0.21 of an acre from

the Parcel
the Parcel

i b

the Parcel’

the Parcel 5 request'for_transfer, and withdrew 0.07 of an acre

from the Parcel 6 request for transfer.”™

" There is a request pending in the office of the State Engineer

requesting assignment of Application 52545 to Barbara Juelson.

" Exhibit No. 1321, public administrative hearing before the State .

Engineer, April 13, 2000.

" Exhibit No. 1322, public administrative hearing 'before . the state

Engineer, April 13, 2000.
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II.
Application 52545 was protested by the PLPT on the grounds
described in the General Introduction I of this ruling,’™ and more

04

specifically on the grounds as follows:’

Parcel 1 - Partial lack of perfection, forfeiture, abandonment
Parcel 2 - Partial lack of perfection, forfeiture, abandonment
Parcel 3 - Lack of perfection, forfeiture; abandonment

Parcel 4 - Partial lack of perfection, partial forfeiture, partial

abandonment
Parcel 5 - Lack of perfection, forfeiture, abandonment
Parcel & - Partial lack of perfection, partial forfeiture, partial
abandonment.

By letter dated March 25, 1998, the United States Bureau of
Reclamation requested that the protestant withdraw its protest to
this transfer on the grounds that after review of the lands
withdrawn from the application all of the remaining places of use
appeared on the "composite map" and were eligible for transfer,

however, the protestant declined to withdraw its protest.™

FINDINGS OF FACT
I.
CONTRACT DATES 52545 |
Exhibit XXX from the April 1991 administrative hearing
contains contracts covering the existing places of use under
Application 52545.7
Parcels 1 and 2 - Exhibit XXX contains a "Certificate of Filing

™ Exhibit No. 1323, public administrative hearing before the State
Engineer, April 13, 2000.

T84

Exhibit No. 259, public administrative hearing before the State
Engineer, April 15, 1997.

7 pile No. 52545, official records in the office of the State Engineer.

% Exhibit No. 1324, public administrative hearing before the State.
Engineer, April 13, 2000,
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Water Right Application®" dated December 24, 1907, which provides
for water rights for 56 acres of irrigable land in the S% NW4% of
Section 4, T.18., R.2%9E., M.D.B.&M. The State Engineer finds the
contract dates are December 24, 1907. _ | = '
Parcel 3 - Exhibit XXX contains two documents covering this
existing place of use. The first is an "Application for Permanent
Water Right" dated July 14, 1943, which provides for 12 ifrigable
acres within Lot 4, Section 1, T.17N., R.28E., M.D.B.&M. The
second document 1is ah "Applica;ion for Permanent Water Right"
dated June 16, 1948, which provides for water rights.for 32 acres
of irrigable land in Lot 4 of Section 1, T.17., R.28E., M.D.B.&M.,
and indicates that in this % % section of land that there were 12
acres of previous water rights and that 20 acres were added under _
the 1948 application. Thé State Engineer finds the contract dates
"are July 14, 1943 and June 16, 1948. ' '

Parcel 4 - Exhibit XXX contains two documents covering this
existing place of use. The first is an "Application for Permanent
Water Right" dated November 5, 1929, pursuant to which 27 aéres of
water rights were applied for in this % % section of land. The
second document is an '"Application for Pern@nent- Water Right"
dated June 16, 1948, which provides for water rights for the 30
acres of irrigable land in the SWh NW4 of-Section 1, T.17N.,
R.28E., M.D.B.&M., and indicates that in this % % section of land
that there were 27 acres of previous water rights and that 3 acres
were added under the 1948 application. The State Engineer finds
the contract dates are November 5, 1929, and June 16, 1948,

Parcel 5 - Exhibit XXX contains two documents covering this
-existing place of use. The first is an “Application for Permanent .
Water Right® dated November 14, 1929, which provides for 3 acres
of irrigable land within 10 acres in the NE% NE% of Section 2,
T.17N.,  R.28E., M.D.B.&M. with a specific description of the
location, that being[ "beginning at the northeast corner of the
Northeast quarter of the Northeast quarter (NE% NE%) of Section 2,
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running thence South 726 feet, thence East 600 feet, thence North
726 feet, thence West 600 feet to the place of begimming." The
second document is an ‘"Application for Permanent Water Right"
dated June 16, 1948, which provides for water rights for the 11
acres of irrigable land in the E% and the SW% Lot 1 of Section 2,
T.17., R.28E., M.D.B.&M., and indicates that in this section of
land that there were 10 acres of previous water rights and that 11
acres were added under the 1948 applicétion. The State Engineer
finds the contract dates are November 14, 1929, and June 16, 1948.
- Parcel 6 - Exhibit XXX contains two documents covering this
existing place of use. The first is an "Application for Permanent
Water Right" dated November 5, 1929, pufsuant to which 14 acres of
water rights were applied for in this % % section of land. The
second document is an “Application for Permanent Water Right"
dated June 16, 1948, which provides for water rights for the 17
acres of irrigable land in the SE% NEY% of Section 2, T.17.,
R.28E., M.D.B.&M., and indicates that in this % % section of land
that there were 14 acres of previous water rights and that 3 acres
were added under the 1948 application. The State Engineer finds
the contract dates are November 5, 1929, and June 16, 1948.

IX.
PERFECTION
Parcel 1 - The contract date is December 24, 1907. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing

Place(s) of Use"™ which indicates from aerial photographs that in
1948 the land use on this parcel was described as a drainage ditch
and portion irrigated. The protestant did not provide any
‘evidence other than a,l948 photograph as its evidence that a water
right was not perfected on this parcel between 1907 and 1948. The
épplicant withdrew 0;06 of an acre from the sou;hérn portion of

this existing place of use (that portion shown in whitée on the

" Exhibit No. 1327, public administrative hearing before the State
Engineer, April 13, 2000. ’ ,




Ruling
Page 311

southern portion of the protestant’s Exhibit No. 1329). The
protestant provided evidence that from 1948 through 1980 9.0 acres

08

of this parcel had been irrigated. The State Engineer finds
that a 1948 photograph is not sufficient evidence to prove that a
water right was never perfected on the rest of this parcel between
1907 and 1948, therefore, the protestant did not prove its claim
of partial lack of perfection on this parcel. The State Engineer
specifically adopts and incorporates General Conclusion of Law II
which held that for lands which have a water right contract dated
pre-1927 at some point in time prior to the date of the contract
the water right was perfected.

Parcel 2 - The contract date is December 24, 1907. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing

*® which indicates from aerial photographs that in

Place(s) .of Use"’
1948 the land use on this parcel was described as a drainage ditch
and portion irrigated. The protestant did not provide any
evidence other than a 1948 photograph as its evidence that a water
right was not perfected on this parcel between 1907 and 1948. The
applicant withdrew 0.22 of an acre from the southern portion of
this existing place of use (that portion shown in white on the
southern portion of the protestant’s Exhibit No. 1329). The
protestant provided evidence that from 1948 through 1980 3.05
acres of this parcel had been irrigated.”™ The State Engineer
finds that a 1948 photograph is not sufficient evidence to prove
that a water right was never perfected on the rest of this parcel
between 1907 and 1948; therefore, the protestant did not prove its

claim of partial lack of perfection on this parcel. The State

708

Exhibit WNo. 1329, public administrative hearing bhefore the State
Engineer, April 13, 2000.

" BEyhibit No. 1327, public administrative hearing before the State

Engineer, April 13, 2000.

™ Exhibit No. 1329, public administrative hearing before the State

Engineer, April 13, 2000.
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Engineer specifically adopts and incorporates General Conclusion
of Law II which held that for lands which have a water right
contract dated pre-1927 at some point in timé prior to the date of
the contract the water right was perfected.

Parcel 3 - The contract dates are July 14, 1943, and June 16,
1948. It is not clear from the evidence which contract - the 1943
or the 1948 - applies to which land in this parcel and that it
important information which 1is lacking. The PLPT provided
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)
of Use"™ which indicates from aerial photogréphs that in 1948 the
land use on this parcel was described as bare land and portion

irrigated. The protestant did not provide any evidence other than

a 1948 and 1962 photograph as its evidence that a water fight was .

not perfected on this parcel between 1943/1948 and 1948/1962. The
protestant provided evidence that from 1948 through 1980 0.60 of
an acre of this 0.95 of an acre parcel had been irrigated.”” The
State Engineer finds that 1948 and 1962 photographs showing bare
land and a portion irrigated are not sufficient evidence to prove
that a water right was never perfected on this parcel between
1943/1948 and 1948/1962. The State Engineer finds the protestant
did not prove its claim of lack of perfection én this parcel, and
in fact,  the protestant proved that part of its claim of lack of
perfection is without merit.

Parcel 4 - The contract dates are November 5, 1929, and June 16,
1948. It is not clear from the evidence which contract - the 1943
or the 1948 - applies to which land in this parcel and that is
important information which is lacking. The PLPT rprovided
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)

™ pxhibit No. 1327, public administrative hearing before the State

Engineer, April 13, 2000.
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Exhibit No. 1329, public administrative hearing before the State
Engineer, April 13, 2000.
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"™ which indicates from aerial photographs that in 1948 and

of Use-"
1962 the land use on this parcel was described as a road and
portion irrigated. The protestant did not provide any evidence
other than 1948 and 1962 photographs as its evidence that a water
right was not perfected on this parcel between 1929/1948 and
1948/1962. The protestant provided evidence that from 1948
through 1988 4.40 acres of the 4.40 acres remaining after the

The State Engineer finds that a

714

withdrawal had been -irrigated.
1948 photograph is not sufficient evidence to prove that a water
right was never perfected on this parcel between 1929/1948‘and
1548. The State Engineer finds the protestant did not prove its
claim of partial lack of perfection on this parcel, and in fact,
the protestant proved that its claim of lack of perfection (a$s
well as its claims of forfeiture and abandonment) is without merit
as its own evidence shows_the areas remaining after withdrawal as
irrigated throughout the entire time frame of its evidence.

Parcel 5 - The contract dates are November 14, 1929, and June 16,
1948. It is not clear from the evidence which contract - the 1929
or the 1548 - applies to which land in this parcel and that is
important inforﬁation, which 1is lacking. The PLPT provided
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)
of Use"™ which indicates from aerial photographs that in 1948 the
land use on this parcel was described as natural vegetation. 1In
1962 the land use was described as a drainage ditch and natural
vegetation. The protestant did not provide any evidence other
than 1948 and 1962 photographs as its evidence that a water right
was not perfected on this parcel between 1929/1948 and 1948/1962.

i Exhibit No. 1327, public administrative hearing before. the State
Engineer, April 13, 2000.

T Exhibit No. 1329, public administrative hearing before the State
Engineer, April 13, 2000.

™ Exhibit No. 1327, public administrative hearing before the State
Engineer, April 13, 2000. . :
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The protestant provided evidence that from 1986 through 1938 0.24
of an acre of the 0.64 of an acre parcel remaining after the
withdrawal had been irrigated.’”™ The State Engineer finds that a
1948 and 1962 photograph is not sufficient evidence to prove that
a water right was never perfected on this parcel between 19295/1948
and 1948/1962, therefore, the protestant did not prove its claim
of lack of perfection on this parcel.

Parcel 6 - The contract dates are November 5, 1929, and June 16,
1948. It is not clear from the evidence which contract - the 1929
or the 1848 - applies to which land in this parcel and that is
important information, which is lacking. The PLPET provided
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)

which indicates from aerial photographs that in 1948 the

17

of Use"’
land use on this parcel was described as natural vegetation and
portion irrigated. In 1962 the land use was described as bare
land, natural vegetation and a portion irrigated. The protestant
did not provide any evidence other than a 1948 and 1962 photograph
as its evidence that a water right was not perfected on this
parcel between 1929/1948 and 1948/1962. The protestant provided
evidence that from 1948 through 1988 4.99 acres of the 4.59 acres
remaining after the withdrawal had been irrigated.”™ The State
Engineer finds that a 1948 and 1962 photograph is not sufficient
evidence to prove that a water right was never perfected on this
parcel between 1929/1948 and 1948/1962, therefore, the protestant
did not prove its claim of partial lack of perfection on - this

parcel.

*  Bxhibit No. 1329, public administrative hearing before the State
Engineer, April 13, 2000.

" Exhibit No. 1327, public administrative hearing before ‘the State
Engineer, April 13, 2000. :
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Exhibit No. 1329, public administrative hearing before the State
Engineer, aApril 13, 2000.
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III.
FORFEITURE

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications from Group 3, held that if the
~evidence showed that any of the applications were solely intrafarm
transfers the State Engineer was to certify that finding to the
Federal District Court, and held that the water rigﬁts would not
be subiect to the doctrine of forfeiture.
Parcel 1 - The State Engineer finds that since the contract date
is December 24, 1907, the water right was initiated in accordance
with the law in effect prior to March 22, 1913, and therefore, is
noct subject to the forfeiture provision of NRS § 533.060.
Parcel 2 - The State Engineer finds that since the contract date
is December 24, 1907, the water right was initiated in accordance
with the law in effect prior to March 22, 1913, and therefore, is
not subject to the forfeiture provision of NRS § 533.060.
Parcel 3 - The contract dates are July 14, 1943, and June 16,
1948, therefore, the water rights are subject to the forfeiture
provision of NRS § 533.060. The PLPT provided evidence in Table 2
- "Land Use Descriptions for Existing Place(s) of Use"” which
indicates from aerial photographs that in 1948 the land use on
this parcel was described as bare land and portion irrigated. In
1962, 1972, 1973, 1974, 1975, 1977 and 1980 the land use on this
parcel was described as a drainage ditch and portion irrigated.
In 1984, 1985, 1986, 1987 and 1988 the land use was described as a
drainage ditch and road. The protestant provided evidence that
from 1948 through 1980 0.60 of an acre of the 0.95 of an acre in
this parcel had been irrigated.”™ The protestant's witness
testified that when he did his field inspection in 2000 that what

" Exhibit No. 1327, public administrative hearing before the State

Engineer, April 13, 2000,

" Exhibit No. 1329, public administrative hearing before the State

Engineer, April 13, 2000.
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he had described as a road was found to be an on-farm supply ditch
which he believes was added after 1988, and testimony was
provided that the drain ditch does not start until: about % way

- The State Engineer finds there is

across the % % section.’
not clear and convincing evidence as to the land use described as
a road, because based on the protestant's own evidence it appears
that it could have been an on-farm supply ditch which the State
Engineer has held demonstrates beneficial use of the water.”” The
State Engineer is not convinced the on-farm supply ditch appeared
after 1988 as the agent for the applicant testified that he
believed the application was moving water off an on-farm supply
ditch.”™ As to the 0.35 of an acre covered by the drain ditch,
the State Engineer finds that no water was placed to beneficial
use for the 26 year period from 1962 through 1988.

Parcel 4 - The contract dates are November 5, 1929, and June 16,
1948, therefore, the water rights are subject to the forfeiture
provision of NRS § 533.060. The PLPT provided evidence in Table 2
- "Land Use Descriptions for Existing Place(s) of Use"™ which
indicates from aerial photographs that in 1948, 1862, 1972, 1973,
1974, 1975, 1977, 1980, 1984, 1985, 1986, 1987 and 1988 the land
use was described as a road and portion irrigated. The protestant

provided evidence that from 1948 through 1988 4.40 acres of the

721

Transcript, p. 6008; Exhibit No. 1330, photegraph 13-32, public
administrative hearing before the State Engineer, April 13, 2000.

722 Transcript, p. 604l,l public administrative hearing before the State
Engineer, April 13, 2000.

723 See, General Finding of Fact X.

24 Transcript, p. 6040, public administrative hearing bhefore the State
Engineer, April 13, 2000. .

2 Exhibit No. 1327, public administrative hearing before the State
Engineer, April 13, 2000.
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4.40 acres remaining after the withdrawal had been irrigated.”

. The State Engineer finds that the protestant’s own evidence shows
beneficial use of the water throughout the time frame of its
evidence, therefore, it claim of forfeiture is without merit.
Parcel 5 - The contract dates are November 14, 1929, and June 186,
1948, therefore, the water rights are subject to the forfeiture
provision of NRS § 533.060. The PLPT provided evidence in Table 2
- "Land Use Descriptions for Existing Place(s) of Use"” which
indicates from aerial photographs that in 1948 the land use was
described as natural vegetation. 1In 1962, 1972, 1973, 1974, 1975,
1977 and 1980 the land use was described as a drainage ditch and
natural wvegetation. In 1984 and 1985 the land use was described
as a drainage ditch and bare land. In 1986, 1987 and 1988 the
land use was described as a drainage ditch, bare land and portion
irrigated. The protestant provided evidence that from 1986
throﬁgh 1988 0.24 of an acre of the 0.64 of an acre remaining
after the withdrawal had been irrigated.’™ The State Engineer
finds no water was placed to beneficial use on 0.40 of an acre
along the northern edge of the % % for the 40-year period from
1948 through 1988.

Parcel 6 - The contract dates are November 5, 1929, and June 16,
1948, therefore, the water rights are subject to the forfeiture
provision of NRS § 533.060. The PLPT provided evidence in Table 2
- "Land Use Descriptions for Existing Place(s) of Use"® which
indicates from aerial photographs that in 1948 the land use was

7 Exhibit No. 1329, public administrative hearing before the State

Engineer, april 13, 2000.

" Exhibit No. 1327, public administrative hearing before the State

Engineer, April 13, 2000.

" Exhibit No. 1329, public administrative hearing before the State

Engineer, April 13, 2000.

" Exhibit No. 1327, public administrative hearing before the State

Engineer, April 13, 2000.
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described as natural vegetation and portion irrigated. In 1962,
1972, 1973, 1974, 1975, 1977 and 1980 the land use was described
as bare land, natural vegetation and portion irrigated. In 1984

the land use was described as a road, natural vegetation and
portion irrigated. In 1985, 1986, 1987 and 1988 the land use was
described as a road, natural vegetation, portion irrigated and.
drainage ditch., The protestant provided evidence that from 1948
through 1988 4.99 acres had been irrigated.™
witness admitted as to this existing place of use that it was a

The protestant

very fine line whether the entire parcel was irrigated or not.
The State Engineer finds that after the withdrawal only 4.99 acres
remained in this existing place of use. The State Engineer finds
there is not clear and convincing evidence of non-use and finds
the protestant proved 4.99 acres were irrigated from 1948 through
1988. |
Iv.
ABANDONMENT

The State Engineer in his Interim Ruling No. 4411 and in
General Finding of Fact I found that the protestant has the burden
of proving its case of abandonment by clear and convincing acts of
abandonment and intent to abandon, i.e., intent to forsake and
desert the water right.”™ rAbandonment, requiring a union of acts
and intent is a question of fact to be determined from all the
surrounding circumstances."’” Non-use for a period of time may
inferentially be some evidence of intent to abandon,”” however,

" Exhibit No. 1329, public administrative hearing before the State
Engineer, april 13, 2000.

1 state Engineer’s Interlm Ruling No. 4411, dated August 30, 1996.

Citing to

sLgLsL__gAnég#_Qﬁ_gng_SLng___Jma_ééﬁ 77 Nev. 348 354 {1861} .
’ Revert v. Ray, 95 Nev. 782, 786 (1979).

733

State Engineer of the State of Nevada, 77 Nev. 348, 354 (1961).
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abandonment will not be presumed, but rather must be clearly and
convincingly established by the evidence.

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications from Group 3, held that if there
is a substantial period of non-use of the water, the State
Engineer finds the 1land has been covered by an improvement
inconsistent with irrigation, and the applicant has not made a
sufficient showing of lack of intent to abandon, the water right
will be deemed abandoned, unless it is an intrafarm transfer.
However, the Federal District Court alsc held that if there is
solely a finding of non-use on any parcel, combined with a finding
of payment of taxes or assessments, the PLPT has failed to prove
abandonment by clear and convincing evidence.

Parcel 1 - The PLPT provided evidence in Table 2 - "Land Use
Descriptions for Existing Place(s) of Use"” which indicates from
aerial photographs that in 1948, 1962, 1972, 1973, 1974, 1975,
1977 and 1980 the land use on this parcel was described as a

drainage ditch and portion irrigated. In 1984, 1985, 1986, 1987.
and 1988 the land use was described as a drainage ditch and bare
land. The protestant provided evidence that from 1948 through
1980 9.00 zcres of the 9.49 acres remaining in this parcel after
the withdrawal had been irrigated.”™ A witness for the applicant
indicated that after he bought the land in 1980 he did not apply
any irrigation water to it becausé he was prevented from
irrigating it as TCID would not honor a easement to bring water
through a different delivery system than the historical one, that
TCID told him to use the original take out which was not on
property he owned and was on the property of a person he did not
get along with, that he attempted 3 times to get the water to the

¢ Exhibit No. 1327, public administrative hearing before the State

Engineer, April 13, 2000.
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Exhibit No. 1329, public administrative hearing before the State
Engineer, April 13, 2000.
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property through a different ditch, finally selling the water to
the applicant in 1987.7° The State Engineer'.finds that the
drainage ditch only takes up 0.49 of an acre of this existing
place of use and that use is incompatible with irrigation. The

State Engineer finds as to the 9.00 acres described as bare land
from 1980 through 1988, that wuse 1is not incompatible with
irrigation. The Staté Engineer finds the applicant provided
evidence of a lack of intent to abandon the water right. While no
water was placed to beneficial use on this parcel from 1980
through the filing of the change application in 1988 it was not
for lack of trying. ‘

Parcel 2 - The PLPT provided evidence in Table 2 - r"Land Use
Descriptions for Existing Place(s) of Use"”” which indicates from
aerial photographs that in 1948, 1962, 1972, 1973, 1974, 1975,
1977 and 1980 the land use on this parcel was described as a
drainage ditch and portion irrigated. 1In 1984, 1985, 1986, 1987
and 1588 the land use was described as a drainage ditch and bare
land. The protestant provided evidence that from 1948 through
. 1980 3.05 acres of the 3.23 acres remaining in this parcel after
A witness for the applicant

718

the withdrawal had been irrigated.
indicated that after he bought the land in 1980 he did not apply
any irrigation water to it because he was prevented from
irrigating it as TCID would not honor a easement to bring water
throcugh a different delivery system than the historical one, that
TCID told him to use the original take out which was not on
property he owned and was on the property of a person he did not
get along with, that he attempted 3 times to get the water to the

"¢ Pranscript, pp. 6018-6022, Exhibit No. 1337, public administrative

hearing before the State Engineer, 2pril 13, 2000.

737

Exhibit wNo. 1327, public administrative hearing before the State
Engineer, April 13, 2000.

7 pxhibit No. 1329, public administrative hearing before the State

Engineer, april 13, 2000.
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property through a different ditch, finally selling the water to
the applicant in 1987."" The State Engineer finds that the
drainage ditch only takes up 0.18 of an acre of this existing
place of use and that use is incompatible with irrigation. The
State Engineer finds as to the 3.05 acres described as bare land
from 1980 through 1988, that use is not incompatible with
irrigation. The State Engineer finds the applicant provided
evidence of a lack of intent to abandon the water right. While no
water was placed to beneficial use on this parcel from 1980
through the filing of the change application in 1988 it was not
for lack of trying.

Parcel 3 - The State Engineer has already found that there is not
clear and convincing evidence as to the land use described as a
road, because based on the protestant’s own evidence it appears
that could have been an on-farm supply ditch which the State
Engineer has held demonstrates beneficial use of the water.” As
to the 0.35 of an acre covered by the drain ditch, the State
Engineer has already found that no water was placed to beneficial
use for the 26 year period from i962 through 1988 and finds the
use is incompatible with irrigation.

Parcel 4 - The State Engineer has already found that the
protestant’s own evidence shows beneficiai use of 'the watex
throughout the time frame of its evidence, therefore, it claim of
partial abandonment is without merit.

Parcel 5 - The State Engineer has already found that no water was
placed to beneficial use on 0.40 of an acre along the northern
edge of the % % for the 40-year period from 1948 through 1988.
Parcel 6 - The State Engineer has already found that there is not’
clear 'and convincing evidence of non-use .and finds the protestant

73 Transcript, pp. 6018-6022, Exhibit No. 1337, public' administrative

hearing before the State Engineer, April 13, 2000.

740 See, General Finding of Fact X.
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proved the existing place of use was irrigated from 1948 through
1988. .

The applicant alleges that the water rights requested for
transfer from Parcels 3, 4, 5 and 6 are intrafarm transfers and as
to these parcels provided deeds to support its c¢laim that the

41

transfers are intrafarm transfers.’ The State Engineer finds as
to Parcel 3, 4, 5 and 6 that both the existing and proposed places
of use are within the applicants farm and are therefore intrafarm
transfers not subject to the doctrine of abandonment pursuant to
Judge McKibben’'s Order of September 3, 1998.
CONCLUSITONS OF LAW
I.
The State Engineer has jurisdiction over the parties and the
subject matter of this action and determination.’*
II.
PERFECTION
The State Engineer concludes the protestant did not prove its
c¢laims of partial lack of perfection as to Parcels 1, 2, 4 and 6
or its claims of lack of perfection as to Parcels 3 and 5. '
III. ‘
FORFEITURE
The State Engineer concludes as to Parceis 1 and 2 that the
contracts alone demonstrate that the water rights were initiated
prior to March 22, 1913, and therefore, are not subject to the
forfeiture provision of NRS § 533.060. The State Engineer
concludes as to Parcels 4 and 6 that the protest claims are
without merit as beneficial use of the water throughout the time
frame was proved by the protestant's own witness and there is not

clear and convincing evidence of non-use of the water on these

"' pxhibit Nos. 1342, 1343, 1344, 1345, 1346, 1347, 1348, 1349 and 1350,
public administrative hearing before the State Engineer, April 13, 2000.

T NRS chapter 533 and Order of Remand from Federal District Court.
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parcels. The State Engineer concludes as to Parcel 3 that the
protestant proved non-use on 0.35 of an acre and as to Parcel 5
proved non-use on 0.40 of an acre for the statutory period, but
that the transfers are intrafarm transfers not subject to the
forfeiture provision of NRS § 533.060 pursuant to Judge McKibben's
Order of September 3, 1998.
Iv.
ABANDONMENT

The State Engineer concludes as to Parcels 1 and 2 that the
protestant did not prove its claim of abandonment. The State
Engineer concludes as to Parcels 4 and 6 that the protest claims
are without merit as beneficial use o©of the water throughout the
time frame was proved by the protestant's own witness and there is
not clear and convincing evidence of non-use of the water on these
parcels. The State Engineer concludes as to Parcel 3 that the
protestant proved non-use on 0.35 of an acre and as to Parcel 5
proved non-use on 0.40 of an acre for the substantial period of-
time, and proved a land use inconsistent with irrigation, but the
transfers are intrafarm transfers not subject to the doctrine of
abandonment pursuant to Judge McKibben's Order of September 3,
1998, and the protestant did not prove its claims of abandonment.

RULING '

The protest to Application 52545 is hereby overruled and the

State Engineer's decision granting Application 52545 is hereby

affirmed.
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APPLICATION 52549
GENERATL
I.

Application 52549 was filed on September 23, 1988, by Maie
and Myrl- Nygren to change the place of use of 28.00 acre-feet
annually, a portion of the decreed waters of the Truckee and
Carson Rivers previously appropriated under the Serial Numbers
550-3 and 37, Claim No. 3 Orr Ditch Decree, and Alpine Decree.’®
The proposed point of diversion'is described as being located at
Lahontan Dam. The éxisting places of use are described as:

Parcel 1 - 3.84 acres SWY% NW%, Sec. 35, T.19N., R.2BE., M.D.B&M.

Parcel 2 - 4.16 acres SE% NWw, Sec. 35, T.19N., R.28E., M.D.B&M.

The proposed place of use is described as 8.00 acres in the SE%
SE% of Section 8, T.17N., R.29E., M.D.B.&M.

Application 52549 was protested by the PLPT on the gfounds
described in the General Introduction I of this ruling,’™ and more
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specifically on the grounds as follows:’

Parcel 1 - Lack of perfection, forfgiture, abandonment
Parcel 2 - Lack of perfection, abandonment.
FINDINGS OF FACT
- I

CONTRACT DATES 52549 |
Exhibit RRR from the April 1991 administrative hearing
contains contracts covering these existing places of use.’
Parcel 1 - Exhibit RRR contains a "Water-right Applicaﬁion“ dated

" Exhibit No. 1275, public administrative hearing before the 3State
Engineer, aApril 12, 2000.
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Exhibit No. 1276, public administrative hearing before the State '
Engineer, April 12, 2000. .

: **  Exhibit No. 259, public administrative hearing before the State
Engineer, April 15, 1997.

¢ pxhibit No. 1277, public administrative hearing bpefore ;the State_»
Engineer, aApril 12, 2000,
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October 28, 1914, covering the existing place of use. The State
Engineer finds the contract date is QOctober 28, 1914.

Parcel 2 - Exhibit RRR contains a "Certificate of Filing Water-
right Application" dated April 12, 1912, covering the existing
place of use. The State Engineer finds the contract date is April
12, 1912.

ITI.
PERFECTION
Parcel 1 - The contract date is October 28, 1914. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing

Place(s) of Use"’” which indicates from aerial photographs that in
1948 the land use on this parcel was described as a drain ditch
and natural vegetation. The protestant did not provide any
evidence other than a 1948 photograph as its evidence that a water
right was not perfected on this parcel between 1914 and 1948. The
State Engineer finds that a 1948 photograph is not sufficient
evidence to prove that a water right was never perfected on this
parcel between 1914 and 1948; therefore, the protestant did not
prove its claim of lack of perfection on this parcel. The State
Engineer specifically adopts and incorporates General Conclusion
of Law II, which held that for lands which have a water right
contract dated pre-1927 at some point in time prior to the date of
the contract the water right was perfected.

Parcel 2 - The contract date is April 12, 1912. The PLPT provided
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)
of Use"™ which indicates from aerial photographs that in 1948 the
land use on this parcel was described as a drain ditch and natural
"vegetation. The protestant did not provide any evidence other
than a 1948 photograph as its evidence that a water right was not

™ Exhibit No. A1280, public administrative hearing before the State
Engineer, April 12, 2000, '

7" Exhibit No. -1280, public administrative hearing before the Stéte_
Engineer, April 12, 2000.




Ruling

. Page 326

perfected on this parcel between 1912 and 1948. The State
Engineer finds that a 1948 photograph is not sufficient evidence
to prove that a water right was never perfected on this parcel
between 1912 and 1948; therefore, the protestant did not prove its
claim of lack of perfection on this parcel. The State Engineer
specifically adopts and incorporates General Conclusion of Law II
which held that for lands which have a water right contract dated
pre-1927 at some point in time prior to the date of the contract
the water right was perfected.
III.
FORFEITURE

Parcel 1 - The contract dates is October 28, 1914, therefore, the
water right is éubject to the forfeiture provision of NRS §
533.060. The PLPT provided evidence in Table 2 - "Land Use

n7¥ which indicates from

Descriptions for Existing Place(s) of Use
. aerial photographs that from 1948 through 1988 the land use on
this parcel was described as a drain ditch and natural vegetation.
The State Engineer finds there is clear and convincing evidence
that no water was placed to beneficial use on the existing place

of use for the 40-year period from 1948 through 1988.

' Iv.
ABANDONMENT

The State Engineer in his Interim Ruling No. 4411 and in
General Finding of Fact I found that the protestant has the burden
of proving its case of abandonment by clear and convincing acts of
abandonment and intent to abandon, i.e., intent to forsake and
desert the water right.”™ raAbandonment, requiring a union of acts
and intent is a cuestion of fact to be determined from all the

" Exhibit No. 1280, public administrative hearing before the State

Engineer, april 12, 2000.

’*® "State Engineer’s Interim Ruling No. 4411, dated August 30, 1996.

Citing to Franktown Creek Irrigation Co., Inc. v. Marlette Lake Company and the
. State FEngineer of the State of Nevada, 77 Newv. 348, 354 (1961}.
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! Non-use for a period of time may

752

surrounding circumstances."”
inferentially'be ‘some evidence of intent to abandon, "however,
abandonment will not be presumed, but rather must be clearly‘and
convincingly established by the evidence.

The Federal District Court in its Order of September 3, 1998,

~relevant to transfer applications from Group 3, held that if there

is a substantial period of non-use of the water, the State

Engineer' finds the land has been covered by an improvement

inconsistent with irrigation, and the applicant has not made a.

sufficient Showing of lack of intent to abandon, the-waﬁer right
will be. . deemed abandoned, unless it is an intrafamm transfer.
However, the Federal District Court also held that iflthere is
solely a finding of non-use on any parcel, combined with a finding
of payment of taxes or assessments, the PLPT has failed to prbve
abandonment by clear and convincing evidence.

Parcel 1 - The State Engineer has already held that no water was
placed to beneficial use on this parcel for the 40-year period
from 1948 through 1988. The State Engineer finds the land covered
by the drain is a land use inconsistent with irrigation, however,

there is no proof the remaining land use is inconsistent with

irrigation. The State Engineer finds no evidence was prov1ded to.

demonstrate a lack of intent to abandon the water rights.

Parcel 2 - The PLPT provided evidence in Table 2 - "Land Use
Descriptions for Existing Place(s) of Use"™
aerial photographs that from 1948 through 1988 the land use on
this_parcel was described as a drain ditch and natural vegetation.

The State Engineer finds there is clear and convincing evidence

! Revert w. Ray, 95 Nev. 782, 786 (1979).
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£ i o a , 77 Nev. 348 354 (1961)

" "™ pxhibit No. 1280, public administrative hearing before "the State

Engineer, April 1z, 2000.

which indicates from_
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that no water was placed to beneficial use on the existing place
of use for the 40-year period from 1948 through 1988. The State
Engineer finds the land covered the drain is a land use
inconsistent with irrigation, however, there is no proof the

remaining land use 1s inconsistent with irrigation. The State

Engineer finds no evidence was provided to demonstrate a lack of

intent to abandon the water rights.
CONCLUSICNS OF LAW
, I.
The State Engineer has jurisdiction-oﬁer the parties and the
subject matter of this action and determination.’™
II.
PERFECTION
The State Engineer concludes the protestant did not prove its
claims of lack of perfection as to Parcels 1 and 2.
- III.
FORFEITURE
Parcel 1 - The State Engineer concludes that the protestant proved
the statutory period of non-use, the water right'on Parcel 1 is
subject to the forfeiture provision of NRS § 533.060, and the
water right appurtenant to Parcel 1 is subject to forfeiture.
Iv.
_ ABANDONMENT
Parcel 1 - The watér right appurtenant to this parcel is below
declared forfeited, therefore, the State Engineer concludes the
PLPT's claim of abandonment is moot.
Parcel 2 - The State Engineer concludes there -is qlear and
convincing evidence of non-use of the water right appurtenant to
Parcel 2 for a substantial period of time, there is evidence that
a portion of the land is covered by a use inconsistent with
irrigation and that the applicant did not provide evidence to

™ NRS chapter 533 and Order of Remand from Federal Pistrict Court.
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demonstrate a lack of intent to abandon the water right.
: RULING

The protest to Application 52549 is hereby upheld. The water
right appurtenant to Parcel 1 1s hereby declared forfeited, and
the water right appurtenant te Parcel 2 is declared abandoned.
The State Engineer‘s decision granting the transfer of water
rights under Application 52549 is hereby rescinded and no water
rights are available to be transferred under Application 52549;
therefore, 2Zpplication 52549 is denied.
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APPLICATION 52550
GENERAL
I.
Application 52550 was filed on September 23, 1988, by Albert
A. Mussi’™ to change the place of use of. 124.43 acre-feet
annually, a portion of the decreed waters of the Truckee and
Carson Rivers préviously' appropriated under the Serial Numbers
622-3, 624 and 3057, Claim No. 3 Orr Ditch Decree, and Alpine
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Decree. The proposed point of diversion is described as being

located at Lahontan Dam. - The existing places of use are described

as:

Parcel 1 - 7.20 acres NW4% NW%, Sec. 4, T.19N., R.29E., M.D.B.&M.
Parcel 2 - 5.40 acres NE% NW4%, Sec. 4, T.19N., R.29E., M.D.B.&M,
Parcel 3 - 6.65 acres SEY NW4%, Sec. 4, T.iQN., R.29E., M.D.B.&M.
Parcel 4 - 9.00 acres SW% NE%, Sec. 4, T.19N., R.29E., M.D.B.&M.
Parcel 5 - 3.65 acres SE% NE%, Sec. 5, T.19N., R.29E., M.D.B.&M,
‘Parcel 6§ - 0.95 acres SW4 SWi, Sec. 33, T.20N., R.29E., M.D.B.&M.
Parcel 7 - 2.55 acres SE% SW4%, Sec. 33, T.20N., R.2%E., M.D.B.&M.
Parcel 8 - (.15 acres SE% SE%, Sec. 25, T.19N., R.28E., M.D.B.&M.

The proposed places of use are described as 3.40 acres in the
NWw% Nw4, 7.20 acres in the NE% NW4, 10.90 acres in the SW4 NWwk,
5.95 acres in the SE% NW4, 0.10 of an acre in the SW4% NE%, 0.20 of
an acre in the SE% NE%, all in Section 4, T.19N., R.29E.,
M.D.B.&M., 3.50 acres in the SE% NE% in Section 5, T.19N., R.29E.,
M.D.B.&M., 1.55 acres in the SW4 SW4 and 2.75 acres in the SE4%
SWx4, both in Section 33, T.20N., R.29E., M.D.B.&M. '

By letter dated January 16, 1996, the applicant withdrew the .
Parcels 1, 2, 3 and 5 requests for transfer, and withdrew 5.20

The records of the State Engineer indicate a request for conveyance is
on file requesting assignment of Applicaticon 52550 to the Albert A and
Delores B. Mussi Family Trust.

755

75 Exhibit No. 1406, public administrative hearing before 'the State
Engineer, april 13, 2000. :
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‘acres from the Parcel 4 request for transfer.”™ By letter dated

February 17, 2000, the applicant withdrew another 0.17 of an acre
from the Parcel 4 request for transfer, and withdrew the Parcel 8
request for transfer.™

IT.
Application 52550 was protested by the PLPT on the grounds

described in the General Introduction I of this ruling,™ and more

specifically on the grounds as follows: ©

Parcel 1 - None

Parcel 2 - None

Parcel 3 - None

Parcel 4 - Lack of perfection, forfeiture, abandonment
Parcel 5 - None

Parcel 6 - Lack of perfection, forfeiture, abandonment
Parcel 7 - Lack of perfection, forfeiture, abandonment
Parcel B - Lack of perfection, abandonment.

FINDINGS OF FACT
I.
PROTEST CLAIMS
The State Engineer finds that since the applicant withdrew

the entire request for transfer from Parcel 8 there is no pending
transfer from that parcel to support any protest claims.
II.

CONTRACT DATES 52550
Exhibit XXX from the April 1991 administrative hearing

757

7 Exhibit No. 1407, public administrative hearing before the State
Engineer, April 13, 2000.

**  Exhibit No. 1408, public administrative hearing before the State
Engineer, April 13, 2000.

™ Exhibit No. 1409, public administrative hearing ‘before the State

Engineer, April 13, 2000.

% Exhibit No. 259, public administrative hearing before the ‘State

Engineer, April 15, 1997.
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contains contracts covering the existing places of use as'listed
under Application 52550.7%

Parcel 4 - Exhibit XXX contains an "Application for Permanent
Water Right" filed by Albert Mussi dated December 29, 1955,
covering this existing place of use. This application notes that
in this % % section of land that no other water rights existed.
The applicant provided evidence of an "Agreement" dated June 19,
1903, whereby George Ernst exchanged pre-Project vested water
rights for Project watexr rights. This 1903 2Agreement indicates
that Ernst had 550 acres of 1land under irrigation within 6
sections of land, specifically within Sections 13, 34 and 35,
T.20N., R.29E., M.D.B.&M., Sections 3 and 4, T.19N., R.29E.,
M.D.B.&M., and Section 19, T.21R., R.30E., M.D.B.&M.™™
those water rights were exchanged under the 1903 Agreement for 160

However,

acres of water rights located within Townships 19 and 20 North,
Range 29 East, M.D.B.&M. - In order to determine the location of
any vested water rights, as opposed to those water rights applied
for under the 1955 application, the State Engineer reviewed the
TCID maps. The TCID maps do not show any vested water rights as
being located in Section 4, TK19N.; R.29E., M.D.B.&M., and the
1955 application notes that in this % % section of land that no

other water rights existed. It appears that upon entering the
1903 contract that any pre-Project vested water rights that may
have existed in Section 4, T.19N., R.29E., M.D.B.&M. were

extinguished in the exchange since there is no evidence of any

pre-Project vested water rights being in Section 4.

e Exhibit No. 1410, public administrative hearing before the State
Engineer, April 13, 2000.

" Exhibit No. 1419, Attachment B, public administrative hearing before
the State Engineer, April 21, 2000.

e See, General Finding of Fact V.
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While the evidence indicates that this land was part of the
Ernst farm since before 1903, the evidence does not show that a
water right existed on this existing place of use until December
29, 1955, and there is insufficient evidence to apply the doctrine
of relation back. The State Engineer finds the contract date is
December 29, 1955.

Parcels 6 and 7 - Exhibit XXX contains an "Application for
Permanent Water Right" filed by Mary Mussi dated March 14, 1961,
covering these existing places of use. This application notes

that in these % % sections of land that no other water rights
existed. The applicant provided evidence that this land was not
patented until November 17, 1953, and no evidence was provided
as to a water right contract that existed prior to the patent.
The State Engineer finds the contract dates are March 14, 1961.

II.
PERFECTION
Parcel 4 - The contract date 1is December 29, 1955. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Exiéting

Place(s) of Use"’® which indicates from aerial photographs that in

1948, 1962, 1973, 1974, 1975, 1977, 1980, 1984, 1985, 1886, 1987
and 1988 the land use on this parcel was described as natural
vegetation. The protestant provided evidence, which shows that
this % % section of 1land is along a river channel with a
concentration of irrigated lands on either side of the river
changing to what appears to be native vegetation on either side of
the irrigated lands.’™ wWhile the protestant's aerjal photographic

evidence just referenced goes to photographs taken in the mid-

"% Exhibit No. 1419, Attachment F, public administrative hearing before

the State Engineer, April 21, 2000.

788 Exhibit No. 1413, public administrative hearing before the State

Engineer, April 13, 2000.

% gxhibit No. 1414, public administrative hearing before the State

Engineer, April 13, 2000.
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1980’'s, the State Engineer believes it is probably an accurate
reflection of how the land along the river has been used for
decades, that is, irrigation along the sides of the river.

The applicant’s only evidence as to perfection of a water
right on this particular parcel is the 1903 Agreement that water
rights existed within Section 4 and a 1905 patent which covers the
SW% NEY% and the S% Nw4% of Section 4, T.19N., R.29E., M.D.B.&M.’”
The 1903 Agreement and 1905 patent show that the ¥ % section of
land containing Parcel 4 became part of a farm prior to the
inception of the Project, but does not provide sufficient evidence
to show that a water right was perfected on this.parcel prior to
or after the 1855 contract. The State Engineer finds there is
insufficient evidence to prove perfection of a water right, on this
parcel and there is sufficient evidence toc prove that a water
right was never perfected'on this parcel. The State Engineer
finds that no water right was ever perfected on this parcel; there
was no evidence provided going to due diligence and the water is
not available to be transferred. |
Parcel 6 - The contract date is March 14, 1961. The PLPT provided
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)
of Use"™ which indicates from aerial photographs that in 1948,
1962, 1973, 1974, 1975, 1977, 1980, 1984, 1985, 1986, 1987 and
1988 the land use on this parcel was described as natural
vegetation. The applicant's only evidence as to perfection of a
water right on this parcel is a 1953 patent which covers the g%
SW4 SW¥ and the S% SEY% SWw% of Section 33, T.20N., R.29E.,
M.D.B.&M.’® The State Engineer finds there is insufficient

767

Exhibit No. 1419, Attachments B and E, public administrative hearing
before the State Engineer, April 13, 2000. :

768 Exhibit No. 1413, public administrative hearing before the State

Engineer, April 13, 2000,

" Exhibit No. 1419, Attachment F, public administrative hearing before

the State Engineer, April 13, 2000.
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evidence to prove perfection of a water right on this parcel and
there is sufficient evidence to prove that a water right was never

perfected on this parcel. The State Engineer finds that no water
right was ever perfected on this parcel; there was no evidence
provided going to due diligence and the water is not available to
be transferred.

Parcel 7 - The contract date is March 14, 1961. The PLPT provided
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)
of Use"”” which indicates from aerial rhotographs that in 1948,
1962, 1973, 1974, 1975, 1977, 1980, 1984, 1985, 1986, 1987 and
1988 the 1land use on this parcel was described as natural

0

vegetation, portion irrigated and on-farm supply ditch. The
protestant provided evidence that 0.17 of an acre was irrigated
from 1948 through 1988, and that 0.28 of an acre was covered by

"  The applicarit’s only evidence as to

an on-farm supply ditch.
perfection of a water right on this parcel is a 1953 patent which
covers the S% SW4% SW4 and the S% SE% Sw¥% of Section 33, T.20N.,
R.29E., M.D.B.&M.’” The State Engineer specifically adopts and
incorporates General Finding of Fact X and finds that water was
beneficially used on the land covered by the on-farm supply ditch
and that the protestant proved beneficial use of the water until
the filing of the change application on the 0.17 of an acre that
was irrigated. As to the remaining portion of the parcel, the
State Engineer finds there is insufficient evidence to prove

perfection of a water right and there is sufficient evidence to

™ Exhibit No. 1413, public administrative heafing before the State

Engineer, April 13, 2000,

' Bxhibit No. 1415, public administrative hearing before the State

Engineer, April 13, 2000.
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Exhibit No. 1416, public administrative hearing before the State
Engineer, April 13, 2000.

" Exhibit No. 1419, Attachment F, public administrative hearing before
the State Engineer, April 13, 2000. :
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prove that a water right was never perfected on that portion of
this parcel. The State Engineer finds that no water right was
ever perfected on 2.10 acres of this parcel; there was no evidence
provided going to due diligence and the water i1s not available to

be transferred.
As to Parcels 4, 6 and 7, the State Engineer notes that the

774

protestant’s evidence shows that at least by 1985 the proposed
places of use were being irrigated, therefore, showing beneficial
use of water within the Massi farm of the water rights held in the
Massi name since the mid-1950's and early 1960’s. However, on the
evidence presented to the State Engineer, there is no showing of
perfection of a water right on the parcels from which the
applicants are requesting to transfer water.
III.
PERFECTION, FORFEITURE AND ABANDONMENT - -

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications from Group 3, held that if the
evidence showed that any of the applications were solely intrafarm
transfers the State Engineer was to certify that finding to the
Federal District Court, and held that the water rights would not
be subject to the doctrine of forfeiture. In that Order, the
Court also held that if there is a substantial period of non-use
of the water, the State Engineer finds the land has been covered
by an improvement inconsistent with irrigation, and the applicant
has not made a sufficient showing of lack of intent to abandon,
the water right will be deemed abandoned, unless it 1is an
intrafarm transfer. However, the Federal District Court also held
that if there is solely a finding of non-use on any parcel,
combined with a finding of payment of taxes or assessments, the
PLPT has failed to prove abandonment by clear and convincing

evidence.

™ EBxhibit No. 1414, public administrative hearing before the State
Engineer, April 13, 2000.
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The applicant provided evidence that Parcels 4, 6 énd 7 were
all held in his name by 1949 (Parcel 4) and 1960

7) showing that this is an intrafarm transfer.

I76

(Parcels 6 and

This application presents troubling questions because there
is evidence that the water rights were not perfected on the places
from which the applicants are seeking to move them from, but. there
is also evidence that water was used within the family farm on the
proposed places of use at least several years before the filing of
the change application. The evidence indicates a substantial
period of non-use of the water on the existing places of use, but
the land use at the existing places of use are not covered by
improvements inconsistent with irrigation. The applicant did not
provide any evidence as to the payment of taxes or asséssments,
but the TCID certified the water right is available for transfer’
which one must assume means there are no assessments or taxes past
due.

The State Engineer finds by the very fact that the water was
used on the proposed places of use by the applicant who owns that
water and was being used within the farm he owns demonstrates
beneficial use of the water and a lack of intent to abandon the
water right, but under the law of this case it appears that the
State Engineer’'s only choice is to declare that the water rights
were never perfected on the existing places of use, and therefore,
not available to be transferred. Because of the lack of
perfection, there is no need to address the forfeiture or
abandonment claims oxr the fact that this is an intrafarm transfer.

® Exhibit No. 1419, attachment P, public administrative hearing before

the State Engineer, April 13, 2000.

T

Exhibit No. 1419, attachment S, public administrative hearing before the
State Engineer, April 13, 2000.

-

Exhibit No. 1419, attachment V, public administrative hearing before
the State Engineer, April 13, 2000. : .
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CONCLUSIONS OF LAW

I.

The State Engineer has jurisdiction over the parties and the
subject matter of this action and determination.”®
II.
PERFECTION

The State Engineer concludes the protestant proved its claims
of lack of perfection as to Parcels 4, 6 and as to 2.10 acres in
Parcel '7, therefore, the State Engineer cannot allow the transfer

of water rights from these parcels.

III.

FORFEITURE AND ABANDONMENT

As to Parcels 4, 6 and 2.10 acres of Parcel 7, the State
Engineer concludes that since the water rights were not perfected
on the existing places of use the protestant’s claims of

forfeiture and abandonment are moot.

RULT
The protest to Application 52550 is hereby upheld in part and
overruled in part. The State Engineer’s decision granting

Application 52550 as to Parcels 4, 6 and 2.10 acres of Parcel 7 is
hereby rescinded and no water righés are available to Dbe
transferred. The State Engineer’s decision as to 0.45 of an acre
in Parcel 7 is hereby affirmed. Therefore, the permit granted
under Application 52550 is amended to allow the transfer of water
rights appurtenant to 0.45 of an acre of land totaling 1.575 acre-
teet of water to be perfected at the proposed place of use. There
are 1issues regarding bench-land and bottom-land designations
which could require adjustments as to duty or acreage. The
applicant may want to consult regarding these numbers before
filing the map that is ordered below. The applicant is hereby
ordered to file with the State Engineer within 90 days a map,

® MRS chapter 533 and Order of Remand from Federal District Court.
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which designates which portion of the proposed place of use is
excluded as to the water rights that were declared as never

perfected.
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APPLICATION 52552
GENERAL
: I.

Application 52552 was filed on September 23, 1988, by Hendrix
Ranch to change the place of use of 81.45 acre-feet annually, a
portion of the decreed_waters of the Truckee and Carson Rivers
previously appropriated under the Serial Numbers 698, 2155, 541-
24-C-2-A, 6541-24-C-2-B, 541-24-C-2-C, 504 and 541-24-C-2, C(Claim
No. 3 Orr Ditch Decree and Alpine Decree.
diversion is described as being located at Lahontan Dam. The

The proposed point of

existing places of use are described as:
Parcel 1 - 2.00 acres Sw#4 NW%, Sec. 26, T.19N., R.29E., M.D.B.&M.
Parcel 2 - 1.75 acres NEY NE%, Sec. 27, T.19N., R.29E., M.D.B.&M.
Parcel 3 - 1B8.75 acres NE% NW%, Sec. 18, T.19N., R.28E., M.D.B.&M.
Parcel 4 - 0.77 acres NW4 NE%, Sec. 36, T.19N., R.28E., M.D.B.&M.

The proposed places of use are described as 5.20 acres in the
Sw4 SE% and 13.97 acres in the SE% SE%, both in Section 22,
T.19N., R.29E., M.D.B.&M., 2.00 acres in the SW4 Nw4 in Section
26, T.19N., R.29E., M.D.B.&M., 0.60 of an acre in the NE% NE% and
1.50 acres in the SWM NE%, both in Section 27, T.1SN., R.28E.,
M.D.B.&M.

By letter dated May 25, 1954 the applicant withdrew 1.15
acres from the Parcel 2 request for transfer.™™

II.

Application 52552 was protested by the PLPT on the grounds

described in the General Introduction I of this ruling,’® and more

179

Exhibit No. 1351, public administrative hearing before the State
Engineer, April 13, 2000.

" Exhibit No. 1352, public administrative hearing before the State

Engineer, April 13, 2000.

™ Exhibit No. 1353, public administrative hearing before the State

Engineer, April 13, 2000.
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specifically on the grounds as follows: >

Parcel 1 - Lack of perfection, forfeiture, abandonment
Parcel 2 - Lack of perfection, forfeiture, abandonment
Parcel 3 - Lack of perfection, forfeiture, abandonment
Parcel 4 - Lack cf perfection, forfeiture, abandonment.
INDT OF FACT
I.

CONTRACT DATES 52552

Exhibit RRR from the April 1991 administrative hearing
contains contracts covering the existing places of use as listed
under Application 52552, but note the problem with Parcel 4
below.
Parcel 1 - Exhibit RRR contains a "Water-right Application" filed
by Mrs. J.C. Shepard dated August 27, 1819, covering this existing
place of use. This application notes that a E. B. Cornell was
selling and assigning to Mrs. Shepard all interest "under an
earlier water right application number 436. No evidence was
provided as to the earlier water right application. The State
Engineer finds the contract date is August 27, 1919.
Parcel 2 - Exhibit RRR contains a "Water-right Application® filed
by M. Genevieve Williams dated October 23, 1919, covering this
existing place of use. This application indicates that it somehow

ties to a George H. Knight in June 1907 and was assigned through a

Mary E. Moore. The applicant provided a "Certificate of Filing
Water-Right Application" filed by Fred Waidely dated March 20,
1912, which indicates that in the NE% of Section 27, T.19N.,
R.29E., M.D.B.&M. George Knight had assigned a homestead entry to
Waidely. The applicant also provided a "Certificate of Filing
Water-Right Application" filed by Mary E. Moore dated October 18,

78z Exhibit No. 259, public administrative hearing before the State
Engineer, April 15, 1997. : )

¥ Exhibit No. 1354, public administrative hearing before the State
Engineer, April 13, 2000.




. Ruling

Page 342

1912, which also refers back to the George Knight homestead entry.
Finally, the applicant also provided a "Certificate of Filing
Water Right Application® filed by George H. Knight dated April 9,
1908. The State Engineer finds the contract date is April 9, 1908
as there is adequate evidence to tie the homestead entry and water
rights together and back to George H. Knight.

Parcel 3 - Exhibit RRR contains a "Water-right Application® filed
by Robert L. Combs dated September 23, 1918, covering this
existing place of use and more specifically identified as the E%

NW4 (Farm Unit "J" as amended) of Section 18, T.19N., R.28E.,

M.D.B.&M. The State Engineer finds the coﬁtract date is September
23, 1918. '
Parcel 4 - During the course of the administrative hearing, it was
discovered that the application incorrectly identified the % %
section for this existing place of use. The applicant does not
own this existing place of use as identified, but rather owns land
and water rights in the NE% NWw4 of Section 36, T.19N., R.2ZBE.,
M.D.B.&M. and not the NW4% NE% of said Section 36 as identified in
The State Engineer finds that he cannot allow

the application.™

the transfer of a water right from land the applicant does not
own, therefore, this portion of application 52552 cannot be
allowed to be transferred nor will he rule on the protest issues.

II.
PERFECTION
Parcel 1 - The contract date is August 27, 1919, but is perhaps
tied to an earlier water right application no. 436. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing

Place(s) of Use"™ which indicates from aerial photographs that in

1948 the land use on this parcel was described as a drain ditch

78t Transcript, pp. 6105-6110, public administrative hearing before the
State Engineer, April 13, 2000, '

"% Exhibit No. 1357, public administrative hearing before the State

Engineer, April 13, 2000.
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(Harmon Deep Drain)}. The protestant did not provide any evidence
other than a 1948 photograph as its evidence that a water right
was not perfected on this parcel between 1919 and 1948. The State
Engineer finds that a 1948 photograph is not sufficient evidence
to prove that a water right was never perfected on this parcel
between 1919 and 1948; therefore, the protestant did not prove its
claim of lack of perfection on this parcel. The State Engineer
specifically adopts and incorporates General Conclusion of Law II,
which held that for lands which have a water right contract dated
pre-1927 at some point in time prior to the date of the contract
the water right was perfected.

Parcel 2 - The contract date is April 2, 1908. The PLPT provided
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)
of Use"™™ which indicates from aerial photographs that in 1948 the
land use on this parcel was described as a road. The protestant
did not provide any evidence other than a 1948 photograph as its
evidence that a water right was not perfected on this parcel
between 1908 and 1948, The State Engineer finds that a 1948
photograph is not sufficient evidence to prove that a water right
was never perfected on this parcel between 1908 and 1948;
therefore, the protestant did not prove its claim of lack of
perfection on this parcel. The State Engineer spécifically adopts
and incorporates General Conclusion of Law II, which held that for
lands which have a water right contract dated pre-1927 at some
point in time prior to the date of the contract the water right
was perfected.

Parcel 3 - The contract date is September 23, 1918. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing
Place(s) of Use"™ which indicates from aerial photographs that in

" Exhibit No. 1357, public administrative hearing before the State
Engineer, April 13, 2000. :

" Exhibit No. 1357, public administrative hearing before the State
Engineer, April 13, 2000.
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1948 the land use on this parcel was described as bare land and
natural vegetation. The protestant did not provide any evidence
other than a 1948 photograph as its evidence that a water right
was not perfected on this parcel between 1918 and 1948. The State
Engineer finds that a 1948 photograph is not sufficient evidence
to prove that a water right was never perfected on this parcel
between 1918 and 1948; therefore, the protestant did not prove its
claim of lack of perfection on this parcel. The State Engineer
specifically adopts and incorporates General Conclusion of Law II,
which held that for lands which have a water right contract dated
pre-1927 at some point in time prior to the date of the contract
the water right was perfected.
III.
FORFEITURE

The Federal District Court in-its Order of September 3, 1598,
relevant to transfer applications from Group 3, hela that if the
evidence showed that any of the applications were solely intrafarm
transfers the State Engineer was to certify that finding to the
Federal District Court, and held that the water rights would not
be subject to the doctrine of forfeiture.
Parcel 1 - The contract date is August 27, 1919, therefore, the
water rights are subject to the forfeiture provision cf NRS §

533.060. The PLPT provided evidence in Table 2 - “"Land Use

*® which indicates from

Descriptions for Existing Place(s) of Use"’
aerial photographs that in 1948, 1962, 1972, 1973, 1974, 1975,
1977, 1980, 1984, 1985, 1986, 1987 and 1988 the land use on this
parcel was described as a drain ditch (Harmon Deep Drain). At the
1991 administrative hearing, the applicant described the land use
in 1948 and 1991 as a ditch.”™ The State Engineer finds that no

" Exhibit No. 1357, public administrative hearing before the State

Engineer, April 13, 2000,

" Exhibit No. 563, public administrative hearing bhefore the State

Engineer, Cctober 21, 1997.
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water was placed to beneficial use on Parcel 1 for the 40-year

_period from 1948 to 1988.

Parcel 2 - The State Engineer finds that since the contract date
is April 9, 1908, the water right was initiated in accordance with
the law in effect prior to March 22, 1913, and therefore, is not
subject to the forfeiture provision of NRS § 533.060.
Parcel 3 - The contract date is September 23, 1918, therefore, the
water rights are subject to the forfeiture provision of NRS §
533.060. The PLPT provided evidence in Table 2 - "Land Use
Descriptions for Existing Place(s) of Use"”™ which indicates from
aerial photographs that in 1948, 1962, 1972, 1973, 1974, 1875,
1977, 1980, 1984, 1985, 1986, 1987 and 1988 the land use on this
parcel was described as bare land and natural vegetation. At the
1991 administrative hearing, the applicant described the land use
in 1948 and 1991 as low land and cleared land.™

At the 2000 administrative hearing, testimony was provided
that TCID had become the owner of 1,500 acres of water rights
through foreclosure probably in the mid-1930's, and these water
rights were part of those 1,500 acres.” TCID in the late 1970's
began allowing temporary use of these foreclosed waters by farmefs

‘pursuant to contracts and in the mid-1980's sold these foreclosed

water rights to farmers through a lottery.’™ The testimony
provided indicated that the TCID's motivation was to keep the

water beneficially used on the Project, and conditions of these

leases were that the water user had to pay irrigation district

790

Exhibit No. 1357, public administrative hearing before the State .

" Engineer, April 13, 2000.

791 Exhibit No. 563, public administrative hearing before the State

Engineer, October 21, 1997.

o Transcript, pp. 6077-6082, public administrative hearing before the

State Engineer, April 13, 2000.

e Transcript, pp. 6079-6081, public administrative hearing before the
State Engineer, April 13, 2000. —
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assessment charges and the land where the water was to be used had
to already be developed. The Section 18 water at issue in this
particular parcel could not be specifically traced to that water
used on the applicant’s property,’™ since the 1,500 acres of water
rights was bundled together and parts or all of it was leased to
users in the late 1970’'s and a portion sold to Hendrix Ranch in
1985.™ The argument is that all of the 1,500 acres of water
rights that had come into TCID’'s hands pursuant to foreclosures
was used pursuant to these temporary contracts during the 1970's,
therefore, the water rights are not forfeited or abandconed.

The State Engineer finds these kinds of informal interfarm
transfers for value are the types of transfers the Ninth Circuit
has ‘indicated that the State Engineer should scrutinize more
closely. The State Engineer finds that no water was placed to
beneficial use on Parcel 3 for the 40-year period from 1948 to
1988, however, the water was used within other parts of the
Project.

The applicant provided evidence that the Parcel 1 lands came
into the Hendrix name in 1955,”° that the Parcel 2 lands and the
proposed places of use in Section 27, T.1%N., R.28E., M.D.B.&M.

" and the proposed places of
798

came into the Hendrix name in 1947,
use in Section 22, T.19N., R.29E., M.D.B.&M. by patent in 1970.

" Transcript, pp. 6081-6088, public administrative hearing before the
State Engineer, April 13, 2000.

" Exhibit No. 1393, public administrative hearing before the State
Engineer, April 13, 2000.

* Exhibit Nos. 1365, 1366, 1367, 1368, 1369, 1370, 1371, 1372, public
administrative hearing before the State Engineer, April 13, 2000.

™ Exhibit Nos. 1372, 1374, 1377, 1378, 1379, 1380, 1381, 1382, 1383,
1384, 1385, 1386, public administrative hearing before the State Engineer,
April 13, 2000. -

78 Exhibit No. 1386, public administrative hearing before the State

Engineer, April 13, 2000.
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No claim was made that the lands in Section 18, T.19N., R.28E.,
M.D.B.&M. are part of the Hendrix Ranches. The State Engineer
finds that the transfers from Parcels 1 and 2 are intrafarm
" transfers not subject to the forfeiture provision of NRS § 533.060
pursuant to Judge McKibben's Order of September 3, 1998.
-IV.
ABANDONMENT

The State Engineer in his Interim Ruling No. 4411 and in
General Finding of Fact I found that the protestant has the burden
of proving its case of abandonment by clear and convincing acts of
abandonment and intent to abandon, i.e., intent to forsake and
desert the water right.”™ rAbandonment, requiring a union of acts
and intent is a question of fact to be determined from all the

surrounding circumstances."" Non-use for a period of time may

inferentially be some evidence of intent to abandon,® however,
abandonment will not be presumed, but rather must be clearly and
convincingly established by the evidence.

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications from Group 3, held that if there
is a substantial period of non-use of the water, the State
Engineer finds the land has been covered by an improvemént
inconsistent with irrigation, and the applicant has not made a
sufficient showing of lack of intent to abandon, the water right
will be deemed abandoned, unless it i1is an intrafarm transfer.
However, the Federal District Court also held that if there is
solely a finding of non-use on any parcel, combined with a finding
of payment of taxes or assessments, the PLPT has failed to prove

e State Engineer's Interim Ruling No. 4411, dated 2august 30, 1996.

Citing to Ex

State Fnainser of the State of Nevada, 77 Nev. 348, 354 (1961)
® Revert v. Ray, 95 Nev. 782, 786 (1979).

891

5;gs£Lémg;nggz_gﬁ_th_SL@Lg_gi_ﬂgygge' 77 Nev 348 354 (1961)
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abandonment by clear and convincing evidence.

Parcel 1 - The State Engineer has already found that no water was
placed to beneficial use on Parcel 1 for the 40 year period from
1948 to 1988, and finds the land use 1is inconsistent with
irrigation.

Parcel 2 - The PLPT provided evidence in Table 2 - "Land Use
Descriptions for Existing Place(s) of Use"*” which indicates from
aerial photographs that in 1948, 1962, 1972, 1973, 1974, 1975,
1977, 1980, 1984, 1985, 1986, 1987 and 1988 the land use on this
parcel was described as a road. At the 1991 administrative
hearing, the applicant described the land use in 1948 and 1991 as
a ditch and road.®® The State Engineer finds that no water was
placed to beneficial use on Parcel 2 for the 40 vear period from
1948 to 1988, and finds the 1land use 1is inconsistent with
irrigation. '

Parcel 3 - The State Engineer finds the water rights is subject to
forfeiture and is below declared forfeited, therefore, the
protestant’s claim of abandonment is moot.

, The applicant provided evidence that the Parcel 1 lands came
into the Hendrix name in 1955," that the Parcel 2 lands and the
proposed places of use in Sectiom 27, T.19N., R.29E., M.D.B.&M.
came into the Hendrix name in 1947,°" and the proposed places of
use in Section 22, T.19N., R.29E., M.D.B.&M. by patent in 1970.°"

802 Exhibit No. 1357, public administrative hearing before the State

Engineer, April 13, 2000.

% pxhibit No. 563, public administrative hearing before ‘the State
Engineer, October 21, 1997.

¢ pxhibit Nos. 1365, 1366, 1367, 1368, 1369, 1370, 1371, 1372, public
administrative hearing before the State Engineer, April 13, 2000.

®° Exhibit Nos. 1372, 1374, 1377, 1378, 1379, 1380, 1381, 1382, 1383,

1384, 1385, 1386, public administrative hearing before the State Engineer,
April 13, 2000. :

8¢  Exhibit No. 1386, public administrative hearing before  the State
Engineer, April 13, 2000. - :
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No claim was made that the lands in Section 18, T.19N., R.28E.,
M.D.B.&M. are part of the Hendrix Ranches. = The State Engineer
finds that the tfansfers from Parcels 1 and 2 are intrafarm
transfers not subject to the doctrine of abandonment pursuant to
Judge McKibbken’'s Order of September 3, 1998.
CONCLUSIONS OF LAW
I.

The State Engineer has jurisdiction over the parties and the

subject matter of this action and determination.®”
' II.
PERFECTION

The State Engineer concludes the protestant did not prove its
claims of lack of perfection as to Parcels 1, 2 and 3. The State
Engineer concludes the evidence showed the Parcel 4 transfer was
incorrectly marked as to land the applicant does not. own,
therefore, the State Engineer will not rule on the protest claims
nor allow the transfer of water rights from this parcel.

III.
FORFEITURE

The State Engineer concludes that the transfer from Parcels 1
and 2 are intrafarm transfers not subjecﬁ to the doctrine of
forfeiture pursuant to Judge McKibben’'s Order of September 3,

1998. The State Engineer concludes the protestant proved the
statutory period of non-use as to Parcel 3. . '
Iv.
ABANDONMENT

The State Engineer concludes that the transfers from Parcels
1 and 2 are intrafarm transfers not subject to the doctrine of
abandonment pursuant to Judge McKibben’s Order of September 3,

1598. The State Engineer concludes as. to Parcel 3 the

protestant;s claim of abandonment is moot.

87 NRS chapter 533 and Order of Remand from Federal District Court,
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RULING
The protest to Application 52552 is hereby upheld in part and

overruled in part and is not ruled on as to that portion of the

application which the applicant does not own. The State
Engineer’'s decision granting Application 52552 as to Parcels 1 and
2 is hereby affirmed. The State Engineer's decision as to Parcel
4 is rescinded, however, the water right is not declared forfeited

or abandoned. The State Engineer’'s decision as to Parcel 3 is
rescinded and the water rights appurtenant to Parcel 3 are
declared forfeited. Therefore, the permit granted under

2pplication 52552 is amended to allow the transfer of water‘rights
appurtenant to 2.60 acres of land totaling 9.1 acre-feet of water
to be perfected at the proposed place of use. The applicant is
hereby ordered to file with the State Engineer within 90 -days a
map, which designates which portion of the proposed piace of use
is excluded as to the 0.77 of an acre of water rights which the
State Engineer cannot rule upon since Parcel 4 as identified in
the application is not owned by the applicants and as to the 18.75

acres of water rights forfeited from Parcel 3.
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APPLICATION 52554
GENERAL
I.

Application 52554 was filed on September 23, 1988, by Kent
and Carmae Whitaker to change the place of use of 78.05 acre-feet
annually, a portion of the waters of the Truckee and Carson Rivers
previously appropriated under Serial Numbers 154, 156 and 160,
Claim No. 3 Orr Ditch Decree, and Alpine Decree.’ The proposed
proint of diversion is described as being located at Lahontan Dam.

The existing places of use are described as:

Parcei 1 - 4.40 acres SWd NE%, Sec. 23, T.18N., R.28E., M.D.B.&M.
Parcel 2 - 2.00 acres NW#% SE%., Sec. 23, T.18N., R.28E., M.D.B.&M.
Parcel 3 - 3.60 acres NE% SE%, Sec. 23, T.18N., R.28E., M.D.B.&M.
Parcel 4 - 5.25 acres SW¥% SE%, Sec. 23, T.18N., R.28E., M.D.B.&M.
Parcel 5 - 4.45 acres SE% SE%, Sec. 24, T.18N., R.28E., M.D.B.&M.
Parcel 6 - 1.80 acres NW¥% NE%, Sec. 25, T.18BN., R.28E., M.D.B.&M.
Parcel 7 - .80 acres NE% NE%, Sec. 25, T.18N., R.2BE., M.D.B.&M.

The proposed places of use are described as 0.40 acres in the SW#%
NE%, 4.20 acres in the NEY% SW4%, 2.70 acres in the NwWk% SE%, 2.10
acres in the NE% SE%, 1.75 acres in the SEY% SW4%, 0.70 acres in the
SWw% SE%, all within Section 23, T.18N., R.28E., M.D.B.&M., 4.95
acres in the SE% SEY%, Section 24, T.18N., R.28E., M.D.B.&M., 4.60
acres in the NE% NE%, 0.90 acres in the NWY% NE%, both within
Section 25, T.18N., R.28E., M.D.B.&M.
II.
Application 52554 was protésted by the PLPT cn the grounds

803

508 The records of the State Engineer indicate that Application 52554 has
been assigned to show the owners of record as Kent and Carmae Whitaker, Jeffrey
and Diane Whitaker, and Gregory and Linda Whitaker. Exhibit No. 975, public
administrative hearing before the State Engineer, Januarxry 25, 2000.

%% pyhibit Nos. 974 and 978, public administrative hearing before the
State Engineer, January 25, 2000.
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described in the General Introduction I of this ruling,” and more
specifically on the grounds as follows:'™
Parcel 1 - Lack of perfection, forfeiture, abandonment
Parcel 2 - Lack of perfection, forfeiture, abandonment
Parcel 3 - Lack of perfection, forfeiture, abandonment
Parcel 5 - Lack of perfection, forfeiture, abandonment
Parcel 6 - Lack of'perfection, forfeiture, abandonment
Parcel 7 - Lack of perfection, forfeiture, abandonment.
FINDINGS_OF FACT
I.

CONTRACT DATES 52554
parcel 1 - Exhibit RRR from the 1991 administrativej'hearing
containg a ‘“Water-right Application for Lands in Private

Ownership" déted February 11, 1918, covering the existing place of
use in Parcel 1.%' The State Engineer finds the contract date is
February 11, 1918. | L |

Parcels 2 and 3 - Exhibit RRR from the 1991 administrative hearing

contains a ‘"Water-right Application for Lands in Private

Ownership" dated May 7, 1921, covering the existing place of uses

in Parcels 2 and 3. The State Engineer finds the contract dates
are May 7, 1921.

Parcel 4 - Exhibit RRR from the 1991 administrative hearing
contains a “"Water-right BApplication for Lands in Private
Ownership" dated April 10, 1922, covering the existing place of

8%  pyhibit No. 976, public administrative hearing before the State

Engineer, January 25, 2000.

811
Engineer, April 15, 1997.
2 Bxhibit No. 977, . public administrative hearing before the State
Engineer, January 25, 2000. ’

3  pyhibit No. 977, public administrative hearing before 'the. State
Engineer, January 25, 2000. : K

Exhibit No. 259, public administrative hearing before the State '
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use in Parcel 4.™

April 10, 1922.
Parcel 5 - Exhibit RRR from the 1991 administrative hearing
contains a "Water-right Application  for Lands in ' Priwvate

Ownership" dated April 20, 1921, covering the existing place of

The State Engineer finds the contract date is

use in Parcel 5.°**

April 20, 1921.

Parcels 6 and 7 - Exhibit RRR from the 1991'administrativé hearing
contains a "Water-right Application for Lands in ' Private
Ownership® dated March 20, 1920, covering the % % sections of land
in which the Parcels 6 and 7 existing places of use are located.™
The PLPT asserted this March 20, 1920, date as the correct
contract date’”’ without dispute raised by the applicants.
However, upon the State Engineer's analysis of the Exhibit RRR
documents, it was noted that‘ the March 20, 1920, contract
indicates that it is for lands all south of the AA canal'right of
way in the N% NE% of Section 25, T.18N., R.28E., M.D.B.& M. The
existing places of use in Parcels 5 and 6 are found along‘the very
northern border of the N% NE% of Section 25, T.18N., R.28E.,
M.D.B.& M., therefore, the March 20, 1920, document does not make

sense as being the appropriate contract since it describes land

The State Engineer finds the contract date is

south of the AA canal. Another document found in Exhibit RRR is a
"Water—right' Appli;ation for Lands in Private Ownership“ dated
April 20, 1921, which indicates that it covers all that pdrtion of
the N% NE% of said Section 25 lying north of the'right of way of

¢ Exhibit No. 977, public administrative hearing before the State

Engineer, January 25, 2000.
% Exhibit No. 977, public administrative hearing before the Staﬁe ,

Engineer, January 25. 2000.

®% Exhibit No. 977, public administrative hearing before the State
Engineer, January 25, 2000. :

87 BExhibit No. 979, public administrative hearing before_'the State.
Engineer, January 25, 2000. ' : ‘
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"the "AA" line canal at its 1location at that time. The State
Engineer finds the contract dates are April 20, 1921.

1I.
PERFECTION
Parcel 1 - The contract date is February .11, 1918. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing

" which indicates from aerial photographs that in

Place(s) of Use"®
1948 the land use was described as a farmyard, farm structures and
drain ditch. - At the 1991 administrative hearing, the applicant
indicated that in 1948 the land use on the Parcel 1 existing place
The State Engineer finds that a 1948

photograph is not sufficient evidence to prove that a water right

of use was barren land.™

was never perfected on this parcel between 1918 and 1948;
therefore, the protestant did not prove its c¢laim of lack of
perfection on this parcel. The State Engineer specifically adopts
and incorporates General Conclusion of Law II, which held that for
landé which have a water right contract dated pre-1927 at some
point in time prior to the date of the contract the water right
was perfected.

Parcel 2 - The contract date is May 7, 1921. The PLPT provided
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)
of Use"™
land use was described as natural vegetation and a canal. At the
1991 administrative hearing, the applicant indicated that in 1948
the land use on the Parcel 2 existing place of use was a ditch and

0

which indicates from aerial photographs that in 1948 the

%  pxhibit No. 980, public administrative hearing before the State

Engineer, January 25, 2000.

819

Exhibit HNo. 563, public administrative hearing before the State
Engineer, October 21, 1997. :

9 Exhibit No. 980, public administrative hearing before the State

Engineer, January 25, 2000.
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‘barren land. The State Engineer finds that a 1948 photograph is
not sufficient evidence to prove that a water right was never
perfected on this parcel between 1921 and 1948; therefore, the
protestant did not prove its claim of lack of perfection on this
parcel. The State Engineer specifically adopts and incorporates
General Conclusion of Law II, which held that for lands which have
a water right contract dated pre-1927 at some point in time prior
to the date of the contract the water right was perfected.

Parcel 3 - The contract date is May 7, 1921. The PLPT provided
evidence in Table 2 - "Land Use Descriptions for Existing Place(s)
of Use"”
land use was described as natural vegetation and a portion

2

which indicates from aerial photographs that in 1948 the

irrigated. At the 1991 administrative hearing, the applicant
indicated that in 1948 the land use on the Parcel 3 existing place
of use was a ditch.™  The State Engineer finds that a 1948
photograph is not sufficient evidence to prove that a water right
was never perfected on this parcel between 1921 and 1948,
therefore, the protestant did not prove its claim of lack of
perfection on this parcel, and in fact, the protestant conceded
that a  portion o¢f the water right was perfected. The State
Engineer specifically adopts and incorporates General Conclusion
of Law II, which held that for lands which have a water right
contract dated pre-1927 at some point in time prior to the date of
the contract the water right was perfected.

Parcel 4 - The contract date is April 10, 1922, The PLPT provided
evidence in Table 2 - "Land Use Descriptions for ExistinglPlace(s)

821 Exhibit No.:- 563, public administrative hearing before the State

Engineer, October 21, 1997.

82 pxhibit No. 980, public administrative hearing before the State

Engineer, January 25, 2000.

*  Exhibit No. 563, public administrative hearing before the State

Engineer, October 21, 1997.
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of Use"®
land use was described as a road, canal, delivery ditch, drain
ditch, farm yard and portion irrigated. At the 1991
administrative hearing, the applicant indicéted that in 1948 the
land use on the Parcel 4 existing place of use was a ditch and
The State Engineer finds that a 1948 photograph is not

road.*”

sufficient evidence to prove that a water right was never
perfected on this parcel between 1922 and 1948, therefore, the
protestant did not prove its claim of lack of perfection on this
parcel, and in fact the protestant conceded that a portion of the
water right was perfected. The State Engineer specifically adopts
and incorporates Gerneral Conclusion of Law II, which held that for
lands which have a water right contract dated pre-1927 at some
point in time prior to the date of the contract the water right
was perfected. ‘

Parcel 5 - The contract date is April 20, 1921. The PLPT provided
evidence.in Table 2 - "Land Use Descriptions for Existing Place(s)

28

of Use""™ which indicates from aerial photographs that in 1948 the
land use was described as a road, farmyard and portion irrigated.
At the 1991 administrative hearing, the applicant indicated that
in 1948 the land usé on the Parcel 5 existing place of use was a
ditch, road and farmstead.”™ The State Engineer finds that a 1948
photograph is not sufficient evidence to prove that a water right
was never perfected on this parcel between 1921 and 1948,

therefore, the protestant did not prove its claim of lack of

®2¢  pExhibit No. 980, public administrative hearing before the State

Engineer, January 25, 2000.

828 Exhibit No. 563, public administrative hearing before the State

Engineer, QOctober 21, 1997.

826

Exhibit No. 980, public administrative hearing before the State
Engineer, January 25, 2000.

7  Exhibit No. 563, public administrative hearing before the State

Engineer, October 21, 19%87.

which indicates from aerial photographs that in 1948 the
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perfection on this parcel, and in fact the protestant conceded
that a portion of the water right was perfected. The State
Engineer specifically adopts and incorporates General Conclusion
of Law II, which held that for lands which have a water right
contract dated pre-1927 at some point in time prior to the date of
the contract the water right was perfected.

Parcels 6 and 7 - The contract dates are April 20, 1921. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing

23

Place(s) of Use"® which indicates from aerial photographs that in

1948 the land use was described as a drain ditch. At the 1991

administrative hearing, the applicant indicated that in 1948 the

land use on the Parcels 6 and 7 existing places of use was a
ditch.?” The State Engineer finds that a 1948 photograph is not
sufficient evidence to prove that water rights weré never
perfected on these parcels between 1921 and 1948; therefore, the
‘protestant did not prove its claim of lack of perfection on these
parcels. The State Engineer specifically adopts and incorporates
General Conclusion of Law II, which held that for lands which have
a water right contract dated pre-1927 at some point in time prior
to the date of the contract the water rights were perfected.
III.
'FORFEITURE AND ABANDONMENT

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications from Group 3, held that if the
evidence showed that any of the applications were solely intrafarm
transfers the State Engineér was to certify that finding to the
Federal District Court, and held that the water rights would not
be subject to the doctrines of forfeiture and abandonment.

% Exhibit No. 980, public administrative hearing before the State

Engineer, January 25, 2000.

*°  pxhibit No. 563, public administrative hearing before the State

Engineer, October 21, 1997.
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The State Engineer in his Interim Ruling No. 4411 and in
General Finding of Fact I found that the protestant has the burden
of proving its case of abandonment by clear and convincing acts of
abandonment and intent to abandon, i.e., intent to forsake and
desert the water right.*”® »abandonment, requiring a union of acts
and intent is a question of fact to be determined from all the

B3t . f
" Non-use for a period of time may

32

surrounding circumstances.
inferentially be some evidence of intent to abandon,®? however,
abandonment will not be presumed, but rather must be clearly and
convincingly established by the evidence.

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications from Group 3, held that if there
is a substantial period of non-use of the water, the State
Engineer finds the land has been covered by' an improvement
inconsistent with irrigation, and the applicant has not made a
sufficient showing of lack of intent to abandon, the water right
will be deemed abandoned, unless it is an intrafarm transfer.
However, the Federal District Court also held that if there is
" solely a finding of non-use on any parcel, combined with a finding
of payment of taxes or assessments, the PLPT has failed to prove
abandonment by clear and convincing evidence. _
Parcels 1, 2, 3, 4, 5, 6 and 7 - Testimony 'and evidence were
presented at the administrative hearing that showed that all lands
comprising the existing and proposed places of use are owned by
the applicants.'” Testimony was also provided that prior to the

% state Engineer’s Interim Ruling No. 4411, dated August 30, 1996.

Citing to Irrigation . V. ette
State Engineer of the State of Nevada, 77 Nev. 348, 354 (1961).

®! Revert v. Ray, 95 Nev. 782, 786 (1979).

83z

rankt reek Irrigation . nc. v, Marlette lLake
State Engineer of the State of Nevada, 77 Nev. 348, 354 (1961).
833

Exhibit Nos. 989, 993 and 1004; Transcript, pp. 5057-5063, 5065-5076,
public administrative hearing before the State Engineer, January 25, 2000.
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time of the filing of the transfer application the applicants had
been using the water to irrigate lands within their farm and they
were told they needed to file the transfer applications in order
to get the records in order to reflect the lands actually being

¢ The State Engineer finds the transfer requests from

irrigated.
Parcels 1, 2, 3, 4, 5, 6 and 7 are intrafarm transfers not subject
to the doctrines of forfeiture or abandonment pursuant to Judge
McKibben’'s Order of Septembef 3, 1898, nor was an intent to

abandon proven.

CONCLUSIONS OF LAW
' I.
The State Engineer has jurisdiction over the parties and the
subject matter of this action and determination.’® |
o II. |
PERFECTION ~
As to Parcels 1, 2, 3, 4, 5, 6 and 7, the State Engineer

concludes the protestant did not prove its claims of lack of

perfection and in fact proved perfection on portions of Parcels 3,
4 and 5.
III. )
FORFEITURE AND ABANDONMENT .

The State Engineer concludes that the transfers from' Parcels
1, 2, 3, 4, 5, 6 and 7 are intrafarm transfers not subject to the
doctrines of forfeiture or abandonment pursuant to Judge
McKibben’'s Order of September 3, 1998, The State Englneer
concludes much, if not all, of the water was already being used on
other parts of the farm precluding an intent to abandon the water

rights.

B Trahscript, pp. 5077-5087, public administrative hearing before the
State Engineer, January 25, 2000.

838 NRS chapter 533 and Order of Remand from Federal District Courﬁ.
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RULING

The protest to Application 52554 is overruled and the State

Engineer’s decision granting the transfer of water rights from

Parcels 1, 2, 3, 4, 5, 6 and 7 is hereby affirmed.
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APPLICATION 52843
GENERAL
I.

Application 52843 was filed on January 3, 1989, by Alfred
Inglis to change the place of use of 104.94 acre-feet annually, a
portion of the decreed waters of the Truckee and Carson Rivers
previously appropriated under the Serial Numbers 116, 603.2, 389,
353, 541-28-E-3-A6, 541-28-E-3-B, 188-7, 568-5-A and 529, Claim
No. 3 Orr Ditch Decree, and Alpine Decree.” The proposed point
of diversion is described as being located at Lahontan Dam. The

existing places of use are described as:

Parcel 1 - 14.95 acres NE% SW4%, Sec. 11, T.19N., R.27E., M.D.B.&M.
Parcel 2 - 0.70 acres NEY NW4%, Sec. 34, T.19N., R.28E., M.D.B.&M.
Parcel 3 - 1.50 acres Swh SwH, Sec. 34, T.19N., R.29E., M.D.B.&aM.
Parcel 4 - 0.97 acres NE% Nw%, Sec. 36, T.19N., R.28E., M.D.B.&M
parcel 5 - 1.40 acres NE% NE%, Sec. 10, T.18N., R.28E., M.D.B.&M.""
parcel 6 - 2.36 acres NW4 NW4, Sec. 23, T.19N., R.28E., M.D.B.&M.™*
Parcel 7 - 1.44 acres NE% SE%, Sec. 30, T.19N., R.28BE., M.D.B.&M.

The proposed places of use are described as 10.30 acres in the NW4
SW%, 5.50 acres in the SW4% SW%, 1.99 acres in the NEY% SW%, 0.75
acres in the SE% SW4%, and 4.78 acres in the SW&4 Nw4, all in
Section 35, T.19N., R.26E., M.D.B.&M.

IT.

Application 52843 was protested by the PLPT on the grounds'
and more

described in the General Introduction I of this ruling,®™

8¢ pehibit No. 1074, public administrative hearing before the State
Engineer, January 27, 2000. .

87 rhig is the 1.40 acres that were withdrawn from Application 49683.
8¢ 1his is the 2.36 acres that were withdrawn from Application 49880.

8% o hibit No. 1075, public administrative hearing before the State
Engineer, January 27, 2000.
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specifically on the grounds as follows:""

Parcel 1 - Lack of perfection, forfeiture, abandonment
Parcel 2 - None

Parcel 3 - Lack of perfection, abandonment

Parcel 4 - Abandonment

Parcel 5 - Lack of perfection, forfeiture, abandonment
Parcel 6 - Lack of perfection, forfeiture, abandonment
Parcel 7 - Partial lack of perfection, partial abandonment.

FINDINGS OF FACT
I.
CONTRACT DATES 52843

Exhibit XXX from the 1991 administrative hearing contains
contracts covering the existing places of use.’

Parcel 1 - Exhibit XXX from the 1991 administrative hearing
contains a “Water-right  Application for Lands in Private
Ownership" dated August 19, 191%, covering the existing place of
use under Parcel 1. The State Engineer finds the contract date is
August 19, 1919.

Parcel 3 - Exhibit XXX from the 1991 administrative hearing
contains an "Agreement" dated December 27, 1907, covering the
existing place of use under Parcel 3 and which evidences the water

rights are based on pre-Project vested water rights. The State

Engineer finds the contract date is December 27, 1907.

Parcel 5 - Exhibit XXX from the 1981 administrative hearing
contains an "Application for Permanent Water Right" dated December
30, 1954, covering the existing place of use under Parcel 5. The
State Engineer finds the contract date is December 30, 1954.
Parcel 6 - Exhibit XXX from the 1991 administrative:'hearing
contains a “Water—right Application" dated August 18, 1919,

*°  Byhibit No. - 259, public administrative hearing before 'the State

- Engineer, April 15, 1997.

%' Exhibit No. 1076 and 1078, public administrative hearing before the
State Engineer, January 27, 2000. '
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covering the existing place of use under Parcel 6. The State
Engineer finds the contract date is August 18, 1919.
Parcel 7 - Exhibit XXX from the 19891 administrative hearing

contains a "Certificate of Filing Water Right Application" dated

June 13, 1907, covering the existing place of use under Parcel 7.
The State Engineer finds the contract date is June 30, 1907.°¢

II.
PERFECTION
Parcel 1 - The contract date is 2August 19, 1919, The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing

LE]

Place(s) of Use"* which indicates from aerial photographs that in

1948 the land use on this parcel was described as natural

vegetation. The protestant did not provide any evidence other

than a 1948 photograph as its evidence that a water right was not

perfected on this parcel between 1919 and 1948. The State

Engineer finds that a 1948 photograph is not sufficient evidence
to prove that a water right was never pe:fected cn this parcel
between 1919 and 1948, therefore, the protestant did not prove its
claim of lack of perfection on this parcel. The State Engineer
specifically adopts and incorporates General Conclusion of Law ITI,
which held that for lands which have a water right contract dated
pre-1927 at some point in time prior to the date of the contract
the water right was perfected.

Parcel 3 - The contract date is December 27, 1907, and the water

rights are based on pre-Project vested water rights. The PLPT .

provided evidence in Table 2 - "Land Use Descriptions for Existing

Place(s) of Use"™ which indicates from aerial photographs that in

%2 1o avoid confusion one must note the handwritten entry in the upper
right hand corner of this document.

) Exhibit No. 1079, public administrative hearing before the State
Engineer, January 27, 2000.

844

Exhibit No. 1079, public administrative hearing before the State
Engineer, January 27, 2000.
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1948 the land use on this parcel was described as natural
vegetation and portion irrigated. The protestant did not provide
any evidence other than a 1948 photograph as its evidence that a
water right was not perfected on this parcel between 1507 and
1948, and in fact '‘admitted a portion was irrigated. The State
Engineer finds that a 1948 photograph is not sufficient evidence
to prove that a water right was never perfected on this parcel
between 1907 and 1948, therefore, the protestant did not prove its

claim of lack of perfection on this parcel. The State Engineer

specifically adopts and incorpcrates General Finding of . Fact IX

and finds that pre—?roject vested water r;ghts were perfected as a
matter of fact and law. T '

Parcel 5 - The contract date is December 30, 1954. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing
Place(s) of Use"®* which indicates from aerial photographs that in
1948 and 1962 the land use on this parcel was described as a road
and natural vegetation. The 1.40 acres at issue here are those
acres that were withdrawn from Application 49689, which adjoins
the property discussed under that application.

Under Application 4968%, the State Engineer found that'he did
not believe the protestant’s witnesses description of natural
vegetation was an accurate description of the land use, and that
the applicant’s witness testified that the area is pasture grass
and not natural vegetation,' a point with which the State
Engineer agreed. The State Engineer found that photograph E-6
demonstrated that this land was mostly likely used as pastureland,

and that the ditch remnant indicated that irrigation was attempted

" in the area. The State Engineer found that no water was placed to
beneficial wuse on the road, but no evidence was provided

85 Exhibit No. 1079, public administrative hearing before the State
Engineer, January 27, 2000. :

848 Transcript, p. 5271, public administrative hearing before the State .

Engineer, January 27, 2000.




Ruling

Page 365

indicating the portion of the existing place of use taken up by
the road. The State Engineer found the photograph and evidence
provided by the protesﬁant did not prove that a water right was
never perfected on that portion of the existing place of use taken
up by what appears to be pasture land, and that the protestant did
not provide any evidence other than the series of photographs as
its evidence that a water right was not perfected on this parcel
between 1954 and 1586. The State Engineer found under Application
49689 the photographs were not sufficient evidence to prove that a
water right was never perfected on the portion adjacent to this
existing place of use not covered by the road, and that the
evidence of a ditch leaned more towards a finding that water was
applied to the adjacent parcel. The State Engineer further found
that the protestant did not provide adequate evidence as to how
much of the existing place of use was taken up by the road,
therefore, the protestant did neot prove its c¢laim of lack of
perfection on any specifically identifiable ground.

As to this parcel, which appears to have been part of the
same area farmed as that found under Application 49689, the
applicant provided evidence that a building permit was issued to
build the house on October 15, 1986, which is only 26 months
before transfer Application 52843 was filed. The State Engineer
finds the same analysis that was made for the attached existing
place of use under Application 49689 should apply to this parcel;
therefore, the protestant did not prove its claim of lack of
perfection on any specifically identifiable ground.

Parcel 6 - Thé contract date is August 18, 1919. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing

Place(s) of Use"*’ which indicates from aerial photographs that in-

1948 the land use on this parcel was described as natural

vegetation. As previously noted, this 2.36 acres is the land that

se? Exhibit' No. 1079, public administrative hearing before the State

Engineer, January 27, 2000.
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was withdrawn from Application 49880, and was along the northern
edge of the existing place of use under.Applicatidn 49880. Having
reviewed the aerial photographs under Application 49880 and those
-presented in this hearing as Exhibit No. 1082, the State Engineer
finds the same analysis should apply to this application as that
under application 4%880.

At the 1988 administrative hearing, the applicants indicated
in 1948 the Jland use on this parcel was described as barren
ground.’ At the 1991 administrative hearing, the applicants
described basically the exact same land as described under
Application 49880, which wunder Application 49880 described as
barren ground, as being a ditch and a road.®"
finds the land use description presented in 1991 appears to be
partially in error as it is clear by the photographs there is no
road in the area; however, the ditch the applicant may have been
referring to could be the large ditch the applicant’s witness
showed in photographs E-1 and E-2 in Exhibit No. 1064.

At the January 2000 administrative hearing, the applicant’'s
witness provided photographs purportedly covering portions of the
existing place of use.”™  Pursuant to gquestions raised at the
administrative hearing,. by letter dated February 18, 2000,

conveyed to the State Engineer by the applicant’s legal counsel on-

aApril 7, 2000, the witness came to the conclusion that photographs
E-3 and E-4 were erroneocusly admitted. Therefore, the State
Engineer will ignore any testimony provided as to those

photographs.

**  Exhibit No. 449, public administrative hearing before the State
Engineer, September 24, 1997.

8  Exhibit No. 258, public administrative hearing before the State
Engineer, April 15, 1997.

8% Exhibit No. 1064, photographs E-3 and E-4, public administrative
hearing before the State Engineer, January 27, 2000.

The State Engineer
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Testimony and evidence were provided that remnants of a
significantly large ditch are located upgradient approximately

' The protestant’s

1/8th mile of the existing place of use.®
witness did not believe the ditch was there for the purpose of
carrying water to the existing place of use, but believed it was
to capture surface runcff to keep it out of a low spot located
below the ditch. The applicant’s witness believes the structure
was used to carry water and not capture runoff as there are berms
on either side of the ditch as seen in photographs E-1 and E-2 in
Exhibit No. 1064, and that the ditch was an irrigation canal built
many vyears ago to take water to that part of the Newlands Project.
The State Engineer finds the applicant's evidence of an
irrigation ditch to be more credible than that of the protestant’s
witness that it was a structure to capture runcff, thereby
evidencing irrigation activity in the area. The State Engineer
finds that a 1948 photograph is not sufficient evidence to prove
that a water right was never perfected on this parcel between 1919
and 1948, therefore, the protestant did not prove its claim of
lack of pérfection. The State Engineer specifically adopts and
incorporates General Conclusion of Law II, which held that for
lands which have a water right contract dated pre-1827 at some
point in time prior to the date of the contract the water right
was perfected. '
Parcel 7 - The contract date is June 13, 1907. The PLPT provided

evidence in Table 2 - "Land Use Descriptions for Existing Place(s)
of Use"*™ which indicates from aerial photographs that in . 1948 the
land use on this parcel was described as natural vegetation. In

1962, the land use was described as a road, on-farm supply ditch

*! Transcript, pp. 5287, 5297-5298, 5309; Exhibit No. 1064, photographs E-
1 and E-2, public administrative hearing before the State Engineer, January 27,
2000,

i Exhibit No. 107%, public administrative hearing before the State

Engineer, January 27, 2000.
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and portion irrigatéd. The protestant also provided evidence that
of this 1.44 acre parcel, 1.2% acres were irrigated £from 1962
through 1988, and that another 0.06 of an acre was covered by an
on-farm supply ditch, thereby leaving 0.09 in dispute. The
protestant did not provide any evidence other than a 1948
photograph as its evidence that a water right was not perfected on
the 0.09 of an acre in dispute on this parcel between 1907 and
1948. The State Engineer finds that a 1948 photograph 1s not
sufficient evidence to prove that a water right wés never
perfected on the 0.09 of an acre portion of this parcel between
1907 and 1948, therefore, the protestant did not prove its claim
of partial lack of perfection on this parcel. The State Engineer
specifically adopts and incorporates General Conclusion of Law II,
which held that for lands which have a water right contract dated
pre-1927 at some polnt in time prior to the date of the contract
the water right was perfected.
ITY.
FORFEITURE

Parcel 1 - The contract date is August 18, 1919, and thereby the
water right 1s subject to the forfeiture provision of NRS §
533.060. The PLPT provided evidence in Table 2 - "Land Use
Descriptions for Existing Place(s) of Use"”™ which indicates from
aerial photographs that in 1948, 1962, 1972, 1973, 1974, 1975,
1980 and 1984 the land use on this parcel was described as natural
vegetation. At the 1991 administrative hearing, the applicant
described the 1948 and 1991 land use as brush ground.®™ The land
use .as demonstrated by photographs presented through the

#  Exhibit. No. 1071, public administrative hearing before the State
Engineer, January 27, 2000.

¢ Exhibit No. 258, public administrative hearing before the State

Engineer, April 15, 1997.
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applicant’s witness™ was covered by mature native vegetation such
as sagebrush and trees that had obviously been there for a long
period of time. At the 2000 administrative hearing, the applicant
provided evidence which indicated that in 1943%° the lands
encompassing the existing place of use were sold to the TCID after
they had been foreclosed. upon by Churchill for taxes owed and
argues since the TCID leased these waters to others during the
time it held the water rights from 1943 through the sale to the

*7 they cannot be subject to the doctrines of

applicant in 1985
forfeiture or abandonment. The applicant’s evidence suggests that
the land went out of production in the mid-1940's.

The State Engineer finds no water was placed to bheneficial
use on Parcel 1 for the 36-year period from 1948 through 1984, and
as addressed in the ruling as to Application 52552, these are the
types of informal transfers, which the court has indicated should
be scrutinized more closely.

Parcel 5 - The contract date is December 30, 1954, and thereby the
water right 1is subject to the forfeiture provision of NRS §
533.060. The PLPT provided evidence in Table 2 - “Land Use
Descriptions for Existing Place(s) of Use"* which indicates from
aerial photographs that in 1948, 1962, 1972, 1973, 1974, 1975,
1977, 1980, 1984, 1985 and 1986 the land use on this parcel was
described as a road and natural vegetation. In 1987 and 1988 the
land use was described as a road, natural vegetation and farm

structures.

#%  Exhibit No. 1064, photographs E-11, E-12, E-13, E-14, public - .

administrative hearing before the State Engineer, January 27, 2000.

*¢  Exhibit No. 1085, public administrative hearing before the State
Engineer, January 27, 2000. -

*’ Exhibit No. 1086, public administrative hearing before the State

Engineer, January 27, 2000.

®? Exhibit No. 1060, public administrative hearing before the State

Engineer, January 27, 2000.
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As to this parcel, which appéars to have been part of the
same area farmed as that found under Application 49689, the
applicant provided evidence that a building.permit was issued to
build the house on Octobe: 15, 1986, which is only 26 months
before transfer Application 52843 was filed. The StaﬁelEngineer'
finds the same analysis that was made for the attached existing
place of use under Applicétion 49689 should apply to this parcel,
and as previously discussed, the photographs provided by both the
protestant and the applicant appear to show this parcel was
pasture land before the house was built in 1986 and 1987, but for
that portion the protestant’s witness said was taken up by a road.
The applicant’'s witness testified that he believed the last time
the parcel was probably irrigated was in the ‘early 1980's. ¥ The
State Engineer finds since this application was not filed until
January 1989, and based on the applicant’s evidence that the
parcel was probably last irrigated in the early 1980's (the State
Engineer must assume that means 1980, 1981 or 1982) that more than
5 years have passed between the date of last irrigation and the
filing of transfer Application 52843. The State Engineer finds
no water was placed to beneficial use on Parcel 5 for tﬁe 7-year
period from 1982 through 1989. |
parcel 6 - The contract date is August 18, 1919, and thereby the
water right is subject to the forfeiture provision of NRS §
533.060. The PLPT provided evidence in Table 2 - "Land Use
Descriptions for Existing Place(s) of Use"®™ which indicates from
aerial photographs that in 1948, 1962, 1973, 1974, 1975, 19877,
1980, 1984, 1985, 1986, 1987 and 1988 the land use on this parcel

was described as natural vegetation.

% ranscript, p. 5278, public.administrative hearing before. the State
Engineer, January 27, 2000.

89  pxhibit No. 1079, public administrative hearing before the State
Engineer, January 27, 2000. ‘ v '
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The State Engineer notés this 2.36 acres were those acres
that were withdrawn from the northern edge of the parcel requested
for transfer under Application -49880 and finds that the same
analysis applies here as applied under that application. The land
use as demonstrated by a‘1985_aerial photograph® was covered by
mature native vegetation such as sagebrush that had obvioﬁsly been
,h . there for a long period of time. The State Engineer finds no
| water was placed to beneficial use on Parcel 6 for the 40-year
period from 1948 through 1988.
ABANDONMENT ,
The State Engineer in his Interim Ruling No. 4411 and in
General Finding of Fact I found that the protestant has the burden
of proving its case of abandonment by clear and convmnc1ng acts of
abandonment and intent to abandon, i.e., intent to forsake and
 desert the water right.*® "abandonment, requiring a union of acts
. and intent is a question of fact to be determined from all the

863

surrounding circumstances." Non-use for a period of time may

864

inferentially be some evidence of intent to abandocn,  however,

abandonment will not be presumed, but rather must be clearly and
conv1nC1ngly established by the evidence.

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications in Group 3, held that if there
is a substantial period of non-use of the water, the State
Engineer finds the land has been covered by an improvement

inconsistent with irrigation, and the applicant has not made a

%1 Cohibit No. 1082, public administrative hearing before .the State

Engineer, January 27, 2000.

-#%2 grate Engineer’s Interim Ruling No. 4411, dated August 30, 1996

Citing to Frapktown Creek Irrigation Co.. Inc, V. Marlette Lake Company an L:hg

s;aLgLJ2u:u1_e;_gi_the_statg_gi_me_,da 77 Nev. 348, 354 (1361).

: Revert v. Ray, 95 Nev. 782, 786 (1979).

8¢ pranktown Creek Irrigation Co., Inc. w. Marlet Lake Co a th
. State Engineer of the State of Nevada, 77 Nev. 348, 334 (1961). '
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sufficient showing of lack of intent to abandon, the water right
will be deemed abandoned, unless it is an intrafarm transfer.
However, the Federal District Court also held that if there is

solely a finding of non-use on any parcel, combined with a finding

of payment of taxes or assessments, the PLPT has failed to prove
abandonment by clear and convincing evidence. _
Parcel 1 - The PLPT provided evidence in Table 2 - "Land Use

* which indicates from

Descriptions for Existing Place(s) of Use"®
aerial photographs that in 1948, 1962, 1972, 1973, 1974, 1975,
1980 and 1984 the land use on this parcel was described as natural
vegetation. At the 1991'administrative hearing, the applicant
described the 1948 and 1991 land use as brush ground.*® The land
use as demonstrated by photographs presented through the
applicant’s witness’ was covered by mature native vegetation such
as sagebrush and trees that had obviocusly been there for a long
period of time. At the 2000 administrative hearing, the applicant
provided evidence which indicated that in 1943%°" the 1lands
encompassing the existing place of use were sold to the TCID after
they had been foreclosed upon by Churchill County for taxes owed,
and argues as the TCID leased these waters to others during the
time it held the water rights from 1943 through the sale to the

* they cannot be subject to the doctrines of

applicant in 1985
forfeiture or abandonment. This suggests that the land went out

**  Exhibit No. 1079, public administrative hearing before the State

Engineer, January 27, 2000.

***  Exhibit No. 258, public administrative hearing before the State

Engineer, April 15, 1997.

*7  Exhibit No. 1064, photographs E-11, E-12, E-13, E-14, public

administrative hearing before the State Engineer, January 27, 2000.

% Exhibit No. 1085, public administrative hearing before' the State

Engineer, January 27, 2000.

*% pxhibit No. 1086, public administrative hearing before the State

Engineer, January 27, 2000.
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of production in the mid-1940‘s.

The State Engineer finds no water was placed to beneficial
use on Parcel 1 for the 36 year period from 1948 through 1984, and
as addressed in the ruling as to Application 52552, these are the
types of informal transfers which the court has indicated should
be scrutinized more closely. The State Engineer finds that while
the land is not physically covered by a structure, the land use is
inconsistent with irrigated agriculture in that it is covered with
mature native brush,. No evidence was presented regarding the
payment of taxes or assessment as to these particular water
rights. The State Engineer finds that no evidence was provided to
rebut an intent to abandon the water right.

Parcel 3 - The PLPT provided evidence in Table 2 - "Land Use

Descriptions for Existing Place(s) of Use"”® which indicates from

aerial photographs that in 1962, 1972, 1973, 1974, 1975, 1980,
1984, 1985, 1986, 1987 and 1988 the land use on this parcel was
described as a canal and drain ditch. At the 1991 administrative
hearing, the applicant described the 1948 and 1991 land use as a
ditech and road.® At the 2000 administrative hearing, the
applicant’s witness described the existing place of use as an
irrigation ditch, drain ditch and adjacent land, and. further
described these as on-farm ditches.®”  The State Engineer has
previously found that on-farm, dirt-lined, supply ditches were

historically required to be water righted,”” therefore, the

evidence demonstrated beneficial use of water throughout the time-

e Exhibit No. 1071, public administrative hearing before the State

Engineer.‘January 27, 2000.

81 Exhibit No. 258, public administrative hearing before the State

Engineer, April 15, 1997.
872 Transcript, pp. 5352-5254, public administrative hearing before the

State Engineer, January 27, 2000.

" See, General Finding of Fact X.
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frame of the photographs which demonstrate the existence of these
ditches.

However, that analysis was never applied to a drain, and no
evidence was presented to the State Engineer that drains were
historically water-righted areas. No evidence was presented in
this case which sufficiently convinces the State Engineer as to
whether the road is part of the existing place of use, or whether
the existing place of use includes the drain ditch, or as to the
size ofAthe.alleged on-farm, dirt-lined, supply ditch in order to
make any ruling as to the same. Photograph E-20 found in Exhibit
No.. 1064 appears to show a small, on-farm, dirt-lined, supply
ditch rather than the canal described by the protestant’s witness,
and this corresponds with the applicant‘s 1991 description of
ditch and road. The State Engineer questions whether the drain
described by the protestant’s witness i1s really part of the
existing place of use.

The State Engineer finds that no water was placed ¢to
beneficial use on the existing place of use for the 22-year period
from 1962 through 1984, taken up by the road. However, the State
Engineer finds there is not clear and convincing evidence of non-
use of the water right in that portion of the existing place of
use taken up by the on-farm supply ditch, and no evidence was
introduced as to how much land was taken up by either the road or
the ditch. Therefore, the protestant did not prove its case of
non-use as to any specifically identifiable portion of the
existing place of use by clear and convincing evidence.

Parcel 4 - The PLPT provided evidence in Table 2 - "Land Use
Déscriptions for Existing Place(s) of Use""™ which indicates from
aerial photographs that in 1977 the land use on this parcel was
described as irrigated. In 1980, 1984, 1985, 1986, 1987 and 1988,
the land use was described as residential. At the 1951

¢ Exhibit No. 1079, public administrative hearing before the State

Engineer, January 27, 2000.
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administrative hearing, the applicant described the 1948 land use
as cultivated and 1991 land use as urban development.®”

At the 2000 administrative hearing, the applicant testified
that he bought the parcel in October 1974, that when he bought the
land in 1974 it had alfalfa growing on it, that he first applied
to move the water off the property under Application 47902 which
was filed on March 15, 1984, and later withdrawn and a new filing
made under Application 52843."° Since the protestant admits the
property was irrigated in 1977, and doces not have any other
evidence until 1980 to show the land use as residential, and the
applicant admits the apartments were built in 1980 and 1981, and
Application 47902 was first filed in 1984, then withdrawn and
followed by Application 52843, the State Engineer finds there is
not a substantial period of non-use, and there is evidence of a
lack of intent to abandon the water right.

Parcel 5 - The PLPT provided evidence in Table 2 - "Land Use

7

Descriptions for Existing Place(s) of Use"” which indicates from
aerial photographs that in 1948, 1962, 19872, 1973, 1974, 1875,
1977, 1980, 1984, 1985 and 1986 the land use on this parcel was
described as a road and natural vegetation. In 1987 and 1988 the
land use was described as a road, natural vegetation and farm
structures. |

As to this parcel, which appears to have been part of the
same area farmed as that found under Application 49689, the
applicant provided evidence that a building permit was issued to

build the house on October 15, 1886, which is only 26 months

¥®  Exhibit No. 258, public administrative hearing before the State

Engineer, April 15, 1997.

o7 Transcript, pp. 5357-5360, public administrative hearing before the

State Engineer, January 27, 2000; File No. 47902 ocfficial records in the office
cf the State Engineer.

¥7 gxhibit No. 1079, public administrative hearing before the State

Engineer, January 27, 2000.
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before trahsfer'Application 52843 was filed. The State Engineer
finds the same analysis that was made for the attached existing
Place of use under Application 49689 should apply to this parcel,
and as previously discussed, the phbtographs provided by both the
protestant and the applicant appear to show this parcel was
pasture land before the house was built in 1986 and 1987, but for
that portion the protestant‘s witness said was taken up by a road.
The applicant’s witness testified that he believed the last time
the parcel was probably irrigated was in the early 1980's and the
protestant did not adequately rebut this testimony.” The State
Engineer finds the applicant first applied to move this water
right in 1986 under Application -49689, but then withdrew the
request for transfer and refiled in 1589 under Application 52843.
The State Engineer finds there is not a substantial period of non-
use, and there is evidence of a lack of intent to abandon the
water right as demonstrated by the applicant’'s attempt to first
move the water right immediately after the house was built.

Parcel 6 - The PLPT provided evidence in Table 2 - "Land Use
Descriptions for Existing Place(s) of Use which indicates from
aerial photographs that in 1948, 1962, 1973, 1974, 1975, 1977,

n 878

.1980, 1984, 1985, 1986, 1987 and 1988 the land use on this parcel

was described as natural vegetation.

~ The State Engineer notes this 2.36 acres were those acres
that were withdrawn from the northern edge of the parcel requested
for transfer under Application 49880 and finds that the same
analysis applies here as applied under that application. The land

use as demonstrated by a 1985 aerial photograph’™ was covered by

are
Engineer, January 27. 2000.

*? Exhibit No. 1079, public administrative hearing before the State

Engineer, January 27, 2000.

880 Exhibit No. 1082, public administrative hearing before the State

Engineer, January 27, 2000.

Transcript, p. 5278, public administrative hearing before lthe State
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mature native vegetation such as sagebrush that had obviously been
there for a long period of time. The State Engineer finds no

water was placed to beneficial use on Parcel 6 for the 40 year

period from 1948 through 1988, The State Engineer finds that

while the land is not physically covered by a structure, the land
use 1is inconsistent with irrigated agriculture in that it is
covered with mature native brush. The State Engineer finds that

no evidence was provided to show a lack of intent to abandon the

water right nor was any evidence provided as to the payment of
taxes or assessments.

Parcel 7 - The PLPT provided evidence in Table 2 - "Land Use
Descriptions for Existing Place(s) of Use"* which indicates from
aerial photographs that in 1948 the land use on this parcel was
described as natural vegetation. In 1962, 1973, 1974, 1975, 1977,
1580 and 1984, the land use was described as a road, on-farm
supply ditch and portion irrigated. In 1985, the land use was

described as a road, on-farm supply ditch, portion irrigated and

bare land cleared for housing. In 1588, the land use was
described as a road, on-farm supply ditch, portion irrigated and
residential. The protestant provided evidence that of this 1.44

acre parcel, 1.29 acres were irrigated from 1962 through 1988, %"

and that another 0.06 of an acre was covered by an on-farm supply
ditch, thereby leaving 0.09 alleged as being under a road for a
substantial period of time. The State Engineer finds protestant
provided evidence that on-farm, dirt-lined, supply ditch takes up

883

0.06 of an acre of the existing place of use, and since those

% Exhibit No. 1079, public administrative hearing before the State

Engineer, January 27, 2000.
B82
Engineey, January 27, 2000.

® Exhibit No. 1081, public administrative hearing before the State

Engineer, January 27, 2000.

Exhibit No. 1080, public administrative hearing before the State’
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88q

ditches were historically required to be water righted
evidence demonstrates beneficial use of that water throughout the
time frame of the photographs. The State Engineér finds the
protestant proved non-use on (.09 of an acre‘of land by clear and
convincing evidence for a substantial period of time, a use
inconsistent with irrigation, and the applicant did not make a
sufficient showing of a lack of intent to abandon the water right
or provide any evidence as to the payment of taxes of assessments.
CONCLUSIONS OF LAW
I.
The State Engineer has jurisdiction over the parties and the
subject matter of this action and determination.®
| II.
PERFECTION
The State Engineer concludes that the protestant did not
prove 1its claims of‘lack of perfection on Parcels 1, 3, 5, 6 or 7.
ITI.
FORFEITURE
The State Engineer concludes that the protestant proved the
statutory period of non-use, the water rights are subject toc the
forfeiture provision of NRS § 533.060, and the water rights
appurtenant to Parcels 1, 5 and & are subject to forfeiture.
Iv.
ABANDONMENT
The State Engineer concludes as to Parcels 1, 6 and 0.09 of
an acre in Parcel 7 that the protestant provided clear and
convincing evidence of non-use of the water and a land use
inconsistent with irrigated agricultdre. The épplicant did not
prove payments of taxes or assessments or a lack of intent to
abandon the water rights. Therefore, the State Engineer concludes

" see, General Finding of Fact XI.

®% NRS chapter 533 and Order of Remand from Federal District Court.

the
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the water rights requested for transfer from Parcels 1, 6 and 0.09
of an acre in Parcel 7 are subject to abandonment. The State
Engineer concludes that the protestant did not prove its claims of
abandonment as to Parcels 3, 4 and 5 by clear and convincing

evidence.
RUOLING
The protest to Application 52843 is hereby upheld in part and
overruled in part. The water rights requested for transfer from
Parcels 1, 5 and 6 are hereby declared forfeited. The water

rights requested for transfer from Parcels 1, 6 and 0.09 of an
acre in Parcel 7 are hereby aeclared abandoned. Therefore, the
permit granted under 2application 52843 is amended to allow the
transfer of water rights appurtenant to 4.52 acres of land
totaling 20.34 acre-feet to be perfected at the proposed place of
use. There are issues regarding bench-land and bottom-land
designations which could require adjustment of these numbers. The
applicant may want to consult regarding these numbers before
filing the map that is ordered below. The applicant is hereby
ordered to file with the State Engineer within 90 days a map,
which designates which portion of the proposed place of use is
excluded as to the water rights that were declared forfeited

and/or abandoned.
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APPLICATION 53662
GENERAIL
I.

Application 53662 was filed on June 30, 1989, by Thomas W.
Cook**
portion of the decreed waters of the Truckee River previously
appropriated under the Serial Numbers 1043, 1044, 1046, 1046-1 and
1046-2, Claim No. 3 Orr_Ditch Decree.® The proposed point of

diversion is described as being 1located at Derby Dam. The

to change the place of use of 76.73 acre-feet annually, a

existing places of use are described as:
Parcel 1 - 1.40 acres SE% NE%, Sec. 24, T.20N., R.24E., M.D.B.&M.
Parcel 2 - 13.70 acres NE% NE%, Sec. 24, T.20N., R.24E., M.D.B.&M.
Parcel 3 - 1.95 acres NW4 NE%, Sec. 24, T.20N., R.24E., M.D.B.&M.
The proposed places of use are described as 12.70 acres in the SE%
NE%, 1.50 acres in the NE% NE%, 1.35 acres in the NW% NE%, and
1.50 acres in the SW% NE%, all in Section 24, T.20N., R.24E.,
M.D.B.&M. By letter dated March 28, 2000, the applicant withdrew
1.50 acres from the Parcel 2 request for transfer.®™
II.
Application 53662 was protested by the PLPT on the grounds

89

described in the General Introduction I of this ruling,’” and more

®%% The Hearing COfficer noted at the time of the administrative hearing

that it had come to her attention that the property at issue here had been scld
to many different parties; however, to the date of thg hearing not one person
or entity had filed to have the water rights assigned into their individual

name (s) . The trustee for the Thomas Cook Family Trust indicated that the
property had been sold to a Cal-Neva Builders, Inc., which was notified of the
hearing dates. Cal-Neva Builders has since been assigned a portion of the
application.

il Exhibit No. 1295, public administrative hearing before the State

Engineer, April 12, 2000.

*®  Exhibit No. 1296, public administrative hearing before the State

Engineer, April 12, 2000.

*  Exhibit No. 1297, public administrative hearing before the State

Engineer, April 12, 2000.
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specifically on the grounds as follows:**

Parcel 1 - Lack of perfection, forfeiture, abandonment
Parcel 2 - Partial lack of perfection, partial forfeiture, partial
abandonment
Parcel 3 - Lack of perfection, forfeiture, abandonment.
FINDINGS OF FACT
I.

CONTRACT DATE 53662
Exhibit XXX from the April 1991 administrative hearing

contains contracts covering the existing places of use under

891

Application 53662.
Parcel 1 - Exhibit XXX from the 1991 administrative hearing
contains a "Water-right Application® dated August 3, 1917,
covering the existing place of use. The State Engineer finds the
contract date is August 3, 1917.

Parcel 2 - Exhibit XXX from the 1591 administrative hearing
contains a "Water-right Aapplication" dated December 26, 1914,
covering the existing place of use. The State Engineer finds the
contract date is December 26, 1514.

Parcel 3 - Exhibit XXX from the 1991 administrative hearing
contains a "Water-right Application' dated Octckber 28, 1914,

covering the existing place of use. The State Engineer finds the -

contract date is October 28, 1914.

II.
PERFECTION -
Parcel 1 - The contract date is August 3, 1917. The PLPT provided

evidence in Table 2 - "Land Use Descriptions for Existing Place(s)

890
Engineer, April 15, 1997.

! Exhibit No. 1298, public administrative hearing before the State

Engineer, April 12, 2000.

Exhibit No. 259, public administrative hearing bhefore the State .
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2

of Use"™ which indicates from aerial photographs that in 1948 the
-land use on this parcel was described as a drain ditch. The
protestant did not provide any evidence other than a 1948
photograph as its evidence that a water right was not perfected on
this parcel between 1917 and 1948. The State Engineer finds that
a 1948 photograph is not sufficient evidence to prove that a water
right was never perfected on this parcel between 1917 and 1948;
therefore, the protestant did not prove its claim of lack of
perfection on this parcel. The State Engineer specifically adopts
and incorporates General Conclusion of Law II, which held that for
lands which have a water right contract dated pre-1927 at some
point in time prior to the date of the contract the water right
was perfected.

Parcel 2 - The contract date is December 26, 1914. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing

¥ which indicates from aerial photographs that in

Place(s) of Use"’
1948 the land use on this parcel was described as a drain ditch,
farmyard, farm structures and portion irrigated. The protestant
did not provide any evidence other than a 1948 photograph as its
evidence that a water right was not perfected on this parcel
between 1914 and 1948. In fact, the protestant’s witness proved
perfection of the water right on 10.12 acres of this 12.20-acre
parcel.®” The State Engineer finds that a 1948 photograph is not
sufficient evidence to prove that a water right was mnever
perfected on this parcel between 1914 and 1948; therefore, the
protestant did not prove its claim of partial lack of perfection
on this parcel. The State Engineer specifically adopts and

*? Exhibit No. 1301, public administrative hearing before the State

Engineer, April 12, 2000.

*!  Exhibit No. 1301, public administrative hearing before the State

Engineer, april 12, 2000.

83 Exhibit No. 1303, public administrative hearing before the State

Engineer, April 12, 2000.
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incorporates General Conclusion of Law II, which held that for
lands which have a water right contract dated pre-1927 at some
point in time prior to the date of the contract the water right
was perfected.

Parcel 3 - The contract date is October 28, 1914. The PLPT
provided evidence in Table 2 - "Land UUse Descriptions for Existing
Place(s) of Use"* which indicates from aerial photographs that in
1948 the land use on this parcel was described as a drain ditch.

The protestant did not provide any evidence other than a 1948

photograph as its evidence that a water right was not perfected on
this parcel between 1914 and 1948. The State Engineer finds that
a 1948 photograph is not sufficient evidence to prove that a water
right was never perfected on this parcel between 1914 and 1948;
therefore, the protestant did not prove its claim of partial lack
of perfection on this parcel. The State Engineer specifically
adopts and incorporates General Conclusion of Law II, which held
that for lands which have a water right contract dated pre-1927 at
some point in time prior to the date of the contract the water
right was perfected.
III.
FORFEITURE

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications from Group 3, held that if the
evidence showed that any of the applications were solely intrafarm
transfers the State Engineer was to certify that finding to the
Federal District Court, and held that the water rights would not

be subject to the doctrine of forfeiture.

Parcel 1 - The contract date is August 3, 1917, therefore, the

water right is subject to the forfeiture provision of NRS §
533.060. The PLPT provided evidence in Table 2 - "Land Use

85 BExhibit No. 1301, public administrative hearing before the State
Engineer, April 12, 2000. :
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896 . . .
" which indicates from

Descriptions for Existing Place(s) of Use
aerial photographs that in 1948, 1962, 1973, 1974, 1975, 1977,
1980, 1984, 1985, 1988 and 1989 the land use on this parcel was
described as a drain ditch. At the 1991 administrative hearing,
the applicant described the land use as a ditch in both 1948 and
1991.""  The State Engineer finds that no water was placed to
beneficial use on Parcel 1 from 1948 through 1989.

Parcel 2 - The contract date is December 26, 1914, therefore, the
water right is subject to the forfeiture provision of NRS §
533.060. The PLPT provided evidence in Table 2 - "Land Use

8

Descriptions for Existing Place(s) of Use"™ which indicates from

aerial photographs that in 1948, 1962, 1973, 1974, 1975, 1977,

1980, 1984, 1985, 1988 and 1989 the land use on this parcel was

described as a drain ditch, farm yard, farm structures and portion
irrigated. The prbtestant's witness proved perfection of the
water right on 10.12 acres of this 12.20-acre parcel.’” At the
1991 administrative hearing, the applicant described the land use
in 1948 as a farmstead, road and cultivated land and in 1991 as a
farmstead, road and urban development.’™ The State Engineer finds
that no water was placed to beneficial use on 2.08 acres in Parcel
2 from 1948 through 1989.

Parcel 3 - The contract date is October 28, 1914, therefore, the
water right is subject to the forfeiture provision of NRS §

®¢ Exhibit No. 1301, public administrative hearing before the State

Engineer, April 1i2, 2000.

*7  Exhibit Nao. 258, public administrative hearing before the State

Engineer, April 15, 1997.

®®  Exhibit No. 1301, public administrative hearing before the S5State

Engineer, April 12, 2000.

85 Exhibit No. 13b3, public administrative hearing before the State

Engineer, April 12, 2000.

*°  pxhibit No. 258, public administrative hearing before the State

Engineer, April 15, 1987.
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533.060. The .PLPT provided evidence in Table 2 - "Land Use

1 ] N N
which indicates from

Descriptions for Existing Place(s) of Use"”
aerial photographs that in 1948, 1962, 1973, 1974, 1975, 1977,
1980, 1984, 1985, 1988 and 1989 the land use on this parcel was
described as a drain ditch. At the 1991 administrative hearing,
the applicant described the lénd use in both 1948 and 1991 as a
ditch.”™ The State Engineer finds that no water was placed to

beneficial use on Parcel 3 from 1948 through 1989.

The applicant provided evidence that the proposed and

existing places of use were held by the Viaene family since prior
to 1920° and that the Viaene family obtained patents to the farms
in 1922 (Farm Unit "F" which is the S% NE% of Section 24, T.20N.,
R.24E., M.D.B.&M.)’™ and in 1923 (Farm Unit D" which is the NE%
NE% of Section 24, T.20N., R.24E., M.D.B.&M.).’™  The Viaene
family became joint tenants of all the existing and proposed
places of use with Thomas Cook in 1959%°, except for Parcel 3,
which was obtained by Cook in 1976."” The State Engineer finds
that all the existing and proposed places of use were within a

farm owned by the applicant at the time Application 53662 was

! Bxhibit No. 1301, public administrative hearing before the State

Engineer, April 12, 2000.

202 Exhibit No. 258, public administrative hearing before the State

Engineer, April 15, 1997.

203 Exhibit No. 1298, public administrative hearing before the State

Engineer, April 12, 2000.

¢ Exhibit No. 1306, public administrative hearing before the State

Engineer, April 12, 2000.

708 Exhibit No. 1307, public administrative hearing before the State

Engineer, april 12, 2000.

¢ Exhibit No. 1315, public administrative hearing before the State

Engineer, April 12, 2000.

7 Exhibit No. 1317, public administrative hearing before the State

Engineer, April 12, 2000.
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filed, therefore, the transfers from Parcels 1, 2 and 3 are
intrafarm transfers not subject to the doctrine of forfeiture
pursuant to Judge McKibben’'s Order of September 3, 1998,
Iv.
ABANDONMENT

The State Engineer in his Interim Ruling No. 4411 and in
General Finding of Fact I found that the protestant has the burden
of proving its case of abandonment by clear and convincing acts of
abandonment and intent to abandon, i.e., intent to forsake and
desert the water right.’” ‘Abandonment, requiring a union of acts
and intent is a cquestion of fact to be determined from all the

09

surrounding circumstances."’ Non-use for a period of time may

¥ however,

inferentially be some evidence of intent to abandon,’
abandonment will not be presumed, but rather must be clearly and
convincingly established by the evidence.

The Federal District Court in its Order of September 3, 1998,
relevant to transfer applications from Group 3, held that if there
is a substantial period of non-use of the water, the State
Engineer finds the land has been covered ‘by an improvement
inconsistent with irrigation, and the applicant has not made a
sufficient showing of lack of intent to abandon, the water right
will be deemed abandoned, unless it is an intrafarm transfer.
However, the Federal District Court alsc held that if there is

solely a finding of non-use on any parcel, combined with a finding

of payment of taxes or assessments, the PLPT has failed to prove

abandonment by clear and convincing evidence.

**®  State Engineer‘s Interim Ruling No. 4411, dated August 30, 1996.

Citing to Eranktown eek Irrigation Co in v. Marlet
Enginee t AV/ , 77 Nev. 348, 354 (1961).
309 :
Revert v, Ray, 95 Nev. 782, 786 (1979).
1 pra own. Creek Irrigation Co. nc. . 1 o :
State Engineer of the State of Nevada, 77 Nev. 348, 354 (1961).
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Parcel 1 - The State Engiheer has already found that no water was
placed to beneficial use on Parcel 1 from 1948 through 198%. The
State Engineer finds the land use is inconsistent with irrigation.
The State Engineer finds that no evidence was presented
demonstrating a lack of intent to abandon the water right.

Parcel 2 - The State Engineer has already found that no water was
placed to beneficial use on 2.08 acres in Parcel 2 from 1948
through 1989. The State Engineer finds as to those 2.08 acres
that the land use is inconsistent with irrigation. The State
Engineer finds that no evidence was presented demonstrating a lack
of intent to abandon the water right.

Parcel 3 - The State Engineer has already found that no water was
placed to beneficial use on Parcel 3 from 1948 through 1989. The
State Engineer finds the land use is inconsistent with irrigation.
The State Engineer <finds that no evidence was presented
demonstrating a lack of intent to abandon the water right.

The applicant provided evidende that the proposed and
existing places of use were held by the Viaene family since prior
to 1920°" and that the Viaene family obtained patents to the farms
in 1922 (Farm Unit "F" which is the S% NE% of Section 24, T.20N.,
R.24E., M.D.B.&M.)"” and in 1923 (Farm Unit "D" which is the NE%
NE% of Section 24, T.20N., R.24E., M.D.B.&M.).’™ The Viaene
family became joint tenants of all the existing and proposed

places of use with Thomas Cook in 1959°*, except for Parcel 3

''  Exhibit No. 1298, public administrative hearing before the State

Engineer, April 12, 2000.

*?  pxhibit No. 1306, public administrative hearing before the State

Engineer, April 12, 2000.

*?  Exhibit No. 1307, public administrative hearing before the State

Engineer, April 12, 2000.

¢ Exhibit No. .1315, public administrative hearing before the State

Engineer, april 12, 2000.
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which was obtained by Cook in 1976. The State Engineer finds
that all the existing and proposed places of use were within a
farm owned by the applicant at the time Application 53662 was
filed, therefore, the transfers from Parcels 1, 2 and 3 are
intrafarm transfers not subject to the doctrine of abandonment
pursuant to Judge McKibben’s Order of September 3, 1998.
A CONCLUSTIONS OF LAW
I.
The State Engineer has jurisdiction over the parties and the
subject matter of this action and determination.’
IT.
PERFECTION
The State Engineer concludes the protestant did not prove its
claim of partial lack of perfection as to Parcel 2 or ité claims
of lack of perfection as to Parcels 1 and 3;
| III.
FORFEITURE AND ABANDONMENT .
The State Engineer concludes the water rights requested for

transfer are intrafarm transfers not subject to the doctrines of

. forfeiture or abandonment pursuant to Judge McKibben’s Order of

September 3, 19858.

ROLING
The protest to Application 53662 is hereby overruled and the
State Engineer’s decision granting Application 53662 is hereby

affirmed.

33 pxhibit No. 1317, public administrative hearing before the State

Engineer, April 12, 2000.

** NRS chapter 533 and Order of Remand from Federal District Court.
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APPLICATION 53910
GENERAL
I.
Application 53910 was filed on October 2, 1989, by Darrell E.
& Beverly J. Thomas to change the place of use of 198.45 acre-feet
annually, a portion of the decreed waters of the Truckee and
Carson Rivers previously appropriated under the Serial Number 854,
Claim No. 3 Qrr Ditch Decree, and Alpine Decree.’’ The proposed

point of diversion is described as being located at Lahontan Dam.
The existing places of use are described as:

Parcel 1 - 24.00 acres NW% Sw¥%, Sec. 31, T.20N., R.28E., M.D.B.&M.

Parcel 2 - 19.00 acres NE% SW%, Sec. 31, T.20N., R.28E., M.D.B.&M.””

Parcel 3 - 1.10 acres SWw4 SE%, Sec. 31, T.20N., R.28E., M.D.B.&M.

The proposed places of use are described as 15.30 acres in the SW

SFY% and 28.80 acres in the NW4 SEY%, both in Section 31, T.20N.,

R.28E., M.D.B.& M.
II.
Application 53910 was protested by the PLPT on the grounds
described in the General Introduction I of this ruling,’ and more

specifically on the grounds as follows:

pParcel 1 - Lack of perfection, forfeiture, abandonment
Parcel 2 - Lack of perfection, forfeiture, abandonment
Parcel 3 - Lack of perfection, forfeiture, abandonment.

™ Exhibit No. 1485, public administrative hearing before the State

Engineer, October 17, 2000.

** The State Engineer notes that the book record entered as Exhibit No.

1485 indicates that the existing place of use in Parcel 2 is the NE% SEY% of
Section 31, T.Z0N., R.28E., M.D.B.&M. However, upon review of the original
application, it 1is clear that the existing place of use for Parcel 2 was
identified as the NE¥% SW% of Section 31, T.20N., R.28E., M.D.B.&M.

**  Exhibit No. 1486, public administrative hearing before the State

Engineer, October 17, 2000.

*°  Exhibit No. 259, public administrative hearing before the State

Engineer, April 15, 1987,
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FINDINGS OF FACT
I.
CONTRACT DATES 53910
Exhibit XXX from the 1991 administrative hearing contains

contracts covering the existing place of uses under Application
53910.°%
Parcel 1 - Exhibit XXX contains a "Water-right Application for

Lands in Private Ownership" under the name of E.R. Stuver and her

husband dated September 10, 1919, covering the existing place of
use. The State Engineer finds the contract date is September 10,
1919. '

Parcel 2 - Exhibit XXX contains a "Water-right Application for
Lands in Private Ownership® under the name of G.F. and Ruth Engle
dated Octéber 21, 1919, covering the existing place of use. The
State Engineer finds the contract date is October 21, 1919,

Parcel 3 - Exhibit XXX contains a "Water-right Application for
Lands in Private Ownership" under the name of C.B. and Millie
Austin dated October 21, 1919, covering the existing place of use.
The State Engineer finds the contract date is October 21, 1919.

II.
PERFECTICN
Parcel 1 - The contract date is September 10, 1919. The PLPT
provided evidence in Table 2 - "Land Use Descriptions for Existing

? which indicates from aerial photographs that in

Place(s) of Use"”
1948 the 1land use on this parcel was described as natural
vegetation and a portion irrigated. The protestant did not
provide any evidence other than a 1948 photograph as its evidence
that a water right was. not perfected on this parcel between 1919

and 1%48, and in fact provided evidence that a water right was

921

Exhibit No. 1487, public administrative hearing before the State
Engineer, October 17, 2000.

7 pxhibit No. 1490, public administrative hearing before the State

Engineer, October 17, 2000.
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perfected on 7.06 acres of the 24.00 acres comprising Parcel 1.%

The State Engineer finds that a 1948 photograph is not sufficient
evidence to prove that a water right was never perfected on this
parcel between 1919 and 1948; therefore, the protestant did not
prove its claim of lack of perfection on this parcel. The State
Engineer specifically adopts and incorporates General Conclusion
of Law II, which held that for lands which have a water right
contract dated pre-1927 at some point in time prior to the date of
the contract the water right was perfected. _
Parcel 2 - The contract date is October 21, 1919, and provided
that within the E% SW% of said Section 31 there were 80 acres of
irrigable land in 1919. The PLPT provided evidence in Table 2 -
"Land Use Descriptions for Existing Place(s) of Use"” which
indicates from aerial photographs that in 1948 the land use on
this parcel was natural vegetation and a portion irrigated. The
protestant did not provide any evidence other than a 1948
photograph as its evidence that a water right was not perfected on
this parcel between 1919 and 1948, and in fact provided evidence
that a water right was perfected on 6.95 acres of the 19.00 acres
comprising Parcel 2.°* The State Engineer‘ finds that a 1948
photograph is not sufficient evidence to prove that a water right
was never perfected on this parcel between 18189 and 1948;
therefore, the protestant did not prove its claim of 1lack of
perfection on this parcel. The State Engineer specifically adopts
and incorporates General Conclusion of Law II, which held that for
lands which have a water right contract dated pre-1927 at some
point in time prior to the date of the contract the watér right

3 Exhibit No. 1492, public administrative hearing before the State

Engineer, October 17, 2000.

2¢  Exhibit No. 1490, public administrative hearing before the State

Engineer, October 17, 2000.

o2 Exhibit No. 1492, public administrative hearing before the State
Engineer, October 17, 2000. ’
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was perfected.
Parcel 3 - The contract date is OQctober 21, 1919, and provided
that within the W) SE% of said Section 31 there were 80 acres of
irrigable land in 1919. The PLPT provided evidence in Table 2 -
"Land Use Descriptions for Existing Place(s) of Use"™ which
indicates from aerial photographs that in 1948 the land use on
this parcel was described as a road and natural vegetation. The
protestant did not provide any evidence other than a 1948
photograph as its evidence that a water right was not perfected on
this parcel between 1919 and 1948, and in fact provided evidence
that a water right was perfected on 0.60 cf an acre of the 1.10
acres comprising Parcel 3. The State Engineer finds that a 1948
photograph is not sufficient evidence to prove that a water right
was never perfected on this parcel between 1919 and 1948;
therefore, the protestant did not prove its claim of. lack of
perfection on this parcel. The State Engineer specifically adopts
and incorporates General Conclusion of Law II, which held that for
lands which have a water right c¢ontract dated pre-1927 at some
point in time prior to the date of the contract the water right
was perfected.
III.
FORFEITURE

The Federal District Court in its Order of Remand of
September 3, 1998, relevant to transfer applications from Group 3,
held that if the evidence showed that any of the applications were
solely intrafarm transfers the State Engineer was to certify that
finding to the Federal District Court, and held that the water
rights would not be subject to the doctrine of forfeiture.

¢ pxhibit No. 1490, public administrative hearing before the State

Engineer, October 17, 2000.

927

Exhibit No. 1492, public administrative hearing before the State
Engineer, October 17, 2000.
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Parcels 1 and 2 - The contract date for Parcel 1 is -September 10,
1919, and for Parcel 2 is October 21, 1919; therefore, the water
rights are subject to the forfeiture provision of NRS § 533.060.
The PLPT provided evidence in Table 2 - "Land Use DeScriptions for

Existing Place(s) of Use"” which indicates from aerial

photographs that in 1948 the land use for both parcels was
described as natural vegetation and a portion irrigated. 1In 1962,
1973, 1974, 1975, 1977, 1980, 1984 and 1989 the land uses were
described as natural vegetation and bare land.

A witness for the applicant, a former owner of the farm, was
brought forth to testify as to previous irrigation practices, but
the testimony was very difficult to fellow and understand. The
witness described that the §% of the SW4 of said Section 31 had 44
acres of water rights used each year during the 1850's to grow

¥ The witness indicated that he purchased the

melons and alfalfa.’
farm in the éariy 1960's, leveled the S%: SW4 of said Section 31
and fenced the N¥ SW4, which is that area which encompasses
Parcels 1 and 2, and that tail water was allowed to run off the S%
into the N% SW% of said Section 31."" The witness indicated that
the N*%: SW4% of said Section 31 was used as a pasture for cattle
from 1965 through 1982. The witness further indicated that the
water came off the field in the S% SW4 of said Section 31 and
flowed between Parcels 1 and 2 until ultimately finding its way to

a low point where it ponded.™

i Exhibit No. 1490, public administrative hearing before the State

Engineer, Qctober 17, 2000.

529 Transcript, pp. 6204-6205, public administrative hearing before the

State Engineer, October 17, 2000.

93¢ Transcript, pp. 6204-6207, public administrative hearing before the

State Engineer, October 17, 2000.

o Transcript, pp. 6204-6211, public administrative hearing before the
State Engineer, October 17, 2000.
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The State Engineer finds there is not clear and convincing
evidence of non-use of the water rights on Parcels 1 and 2.
Parcel 3 - The contract date for Parcel 3 is October 21, 1919:;
therefore, the water right is subject to the forfeiture provision
of NRS § 533.060. The PLPT provided evidence in Table 2.— "Land
Use Descriptions for Existing Place(s) of Use"’? which indicates
from aerial photographs that in 1948, 1962, 1973, 1974, 197S,
1977, and 1980 the land use on this parcel was described as a road
and natural vegetation. In 1984, 1985, 1988 and 1989 the land use
was described as a road, on-farm supply ditch and a portion
irrigated. During the course of testimony, it became clear that
the applicant believes the area from which water rights were
requested to be stripped on the east side of Parcel 3 is not even
his property, and that the road which he believed he was
requesting to move water off of may not be part of the applicants'
land.’® The State Engineer finds there is sufficient evidence to
draw into doubt whether the applicant owns the existing place of
use from which he is requesting to transfer water; therefore, the
State Englneer cannot allpw the transfer of water from Parcel 3.

Iv.
ABANDONMENT

The State Engineer in his Interim Ruling No. 4411 and in
General Finding of Fact I found that the protestant has the burden
of ﬁroving its case of abandonment by clear and convincing acts of
abandonment and intent to abandon, i.e., intent to forsake and

»¢  rabandonment, requiring a union of acts

desert ﬁhe water right.

932

Engineer, Qctober 17, 2000.

*? Transcript, pp. 6216-6219, 6225-6235, public administrative hearing
before the State Engineer, October 17, 2000. .

934

State Engineer’s Interim Ruling No. 4411, dated August 30, 19%6.

Citing to Franktown Creek Irrigation Co., Inc. v. Marlette Lake Company and the
State Engineer of the State of Nevada, 77 Nev. 348, 354 (1961).

Exhibit No. 1490, public administrative hearing before the State
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and intent is a question of fact to be determined from all the

5

surrounding circumstances."’ Non-use for a period of time may

EL

inferentially be some evidence of intent to abandon,”* however,

abandonment will not be presumed, but rather must be clearly and
convincingly established by the evidence. '
The Federal District Court in its Order of September’ 3, 1998,

relevant to transfer applications from Group 3, held that if there.

is a substantial 'period of non-use of the water, the State
Engineer finds the land has been covered by an improvement
inconsistent with irrigation, and the applicant has not made a
sufficient showing of lack of intent to abandon, the water right

will be deemed abandoned, unless it is an intrafarm transfer.

However, the Federal District Court also held that if there is

. solely a finding of non-use on any parcel, combined with a finding

of payment of taxes or assessments, the PLPT has failed to prove

abahdonment by clear and convincing evidence. _
Parcels'l and 2 - The State Engineer has already found that there
is not c¢lear and rconﬁincing evidence of non-use of the water
rights on Parcels 1 and 2.

Parcel 3 - . The State Engineer has already found there is
sufficient evidence to draw into doubt whether the applicant owns
the existing place of use from which he is requesting to transfer
water; therefore, the State Engineer cannot allow the transfer of

water from Parcel 3.
LUSIONS OF LAW
I-

The State Engineer has jurisdiction over the parties and the

subject matter of this action and determination.””’

$% Revert v. Rav, 95 Nev. 782, 786 (1979}.
938 nktown ack i qat i Inc. v. Marlette ompany and t
State Fngineer of the State of Nevada, 77 Nev. 348, 354 (1961).

7 NRS chapter 533 and Order of Remand from Federai District Court.
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II.
PERFECTION
The State Engineer concludes the protestant did not prove its
claims of lack of perfection as to Parcels 1, 2 or 3.
- III.
FORFEITURE
The State Engineer concludes as to Parcelé 1 and 2 since

there is not clear and convincing evidence of non-use of the water

rights the protestant’s forfeiture claim is not supported. The

State Engineer concludes as to Parcel 3 that without sufficient
proof that the applicants are requesting a transfer of water from
land they own and there is no proof of ownership of the water
right they are regquesting to transfer, the transfer cannot be
allowed.
Iv.
ABANDONMENT

The State Engineer concludes as to Parcels 1 and 2 since
there is not clear and convincing evidence of non-use of the water
rights the protestant’'s abandonment claim is not supborted. The
State Engineer concludes as to Parcel 3 that without sufficient
proof that the applicants are requesting a transfer of water from
land they own and there is no proof of ownership of the water
right they are requesting to transfer, the transfer cannot be
allowed.

RULING

The protest to Application 53910 is hereby overruled. The
State Engineer’s decision granting Application 53910 as to Parcels
1 and 2 is hereby affirmed; however, the State Engineer’'s decision

as to Parcel 3 is reversed and no transfer of water rights will be .

allowed from Parcel 3 due to the ownership issue. Therefore the
permit granted under Application 53910 is amended to allow the
transfer of water rights appurtenant to 43 acres of land totaling
193.50 acre-feet to be perfected at the proposed place of use.
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The applicant is hereby ordered to file with the State Engineer
within 90 days a map, which designates which portion of the
proposed place of use is excluded as to the water rights that were

not allowed to be changed off Parcel 3.

Respectfully submitted as to
Applications 49395, 49356, 49568,
49689, 49880, 49999, 51039, 51041,
51054, 51057, 51231, 51235, 51368,
51369, 51371, 51374, 51377, 51599,
51605, 51735, 51737, 52335, 52545,
52549, 52550, 52552, 52554, 52843,

53662, _
Cee, /LT
GH RICCI, P:E: ‘
State Engineer . .
HR/SIT/hE ¢ ., SR N
Dated this day of .
March 2001. -

r




