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IN THE MATTU OF APPLICATIONS NOS. 
12947 TO 12957 INCLUSI~, FILED BY 
THB UNITED STATES OFAMERIC4. DEPART­
MENTOF TIlE INTERIOR. Btm!AU OF 
liECLAMATION TO CHANGE THE PLACE OF 
USB OF CERTAIN WATERS OF THEHUMBoLD'l' 
RIVER JI.EliETOroliE APPROPliIATED:. IN 
PERSHING' COUNTY • NEVADA. 

! 
I 

I 
AMENDED 

RULING 

" On March 1Q.1949 the United States 01' .America. Depart­
ment of Interlor.-Bureau 01' Reclalliation~' t'iled eleven applications' 
to change the j>~ceof use ot'certainappropriatedwaters of the 
Hilmboldt RiVer~ These &pplie.t10n8, numbered 12848 to 1.28;8" were 
protested by MarieAnderson~et $l,theprot.st~ts'in the present' 
case. Due to an error beirig made ininoluding certain lands in, ' 
these,applications~ theywerewithdralln on ;lugust4:, '1949. On' , 
May)l, 1949. prior to the date o,f'Withdr&wail., thetiJnited States' 
ot, America, throUgh the Bureau9t'Iieclamation. f'Ue~ e1eveilnaw 
applicationf,l which - bear our • serial' numbers 1294 7:to; 129;7, ill .. 
clusiv,. Thef,leappl!catio,n. of later date are now un,der 'con-
sideration and are liareWith brie.tly describ .. ch " ;-

" . ,. 
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use as 
~ 9733;', " point of diVersion and 

place of use, of 6.5? c~1' .s~ or ',' acre-feet of water decreed 
to the lands of ~ab\llc:inSilve and Celina Silve as set" fo:rth in 
the Humboldt River De,cree. 

tion No 12 ,,2 to c e of use of 
o .8 ' f s. 'or .cre-feetOft e w te s f t e 

, Hum~OldtRiver.said'apPlication:i15 to-en argethe place of use, 
as e~cribedin,Perlliit,No. 9732,which permit changed the point 

. of diVersioll 'and place of use cif the above amount of water which 
was de,cr,eed t'otpe lands of the Ellison Ranching Company as des-, " 
cribed in the'Humboldt River Decree. ' , , . -, ," . 

1 e 0 us of 

T is'app cation enl.arges:tepaceo use as'descr bed 
in~ermitNo. '9,730, wh:i.chpermitchanges tM point of'diVersion 
and place of use'of,this,amount 'of water which was decreed to 
the lands of Charles'S. Aldous and 'Hortense B. Aldous as des­
cribed in tlle"Humboldt River Decree • . . , ... .-. .. 

, to e th 1 ce of' us ,01' 
6 g c 1'.' .'01" 0 .0 cre- e t '0 'he wters 0 h$'Humboldt 

R ver.Sai app Clition is' or'te, purpose 01' en arging the 
place ,01' use ~s d~Scribed"in Permit No~ 9731 which changed the ' 
point 01' diversion and place of use of the abOve' amoWit of water 
which waS decreed to the lands of John G. Taylor~ Inc. and which 
lands are described in the Humboldt River Decree. 

; , lic 
2 l' s 

th' Uinbo d 'Riv r . ':' 'e:purpose 0 ,said applcat on s to 
en argetheplAce of u$e as described in,Permit No. 9729. which " 
permit changed the po:!.ntof,diversionand'place or use of 77.329 
c.f.s. or l8,3l9.22'acre-feet of water decreed to the lands of 
the Filippini Ranching Company as described in the Humboldt River 
Decree. ' , 

enl.arge 

• 
~a:rging tlle place of use ali described;irt which 
permit changes the pOint of diversion, manner and place use of 
9.385 c.~~s. or 1657.57 acre-feet of water decreed to the lands 
of John G. Taylor, Inc. as,~escr:i.bed in the Humboldt River Decree. 
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The plaoe of use £1.8 delScribed under Applioation Nos. 
l29/c.7,to l2957iJiclusive,is the S!Ulifland lies within the exterior 
boundaries' of the Pershing County WaterConeervation Distric:t 
with the excep-Uonofoertain small.~ealS. ' ' 

~ . ", 

, ' Sa:l.d' applioationswere protested by Marie Anderson'on 
behalf of herself;' Eric BOstman and Benry Brink on Sep~mber 29. 
1949. ' 

, ~ _. .' 

, .. The .. above numbered applioations and protests to the 
granting of' same" cam'e" on' regularly for hearing before ' the' State', 
Engineera£tej;'due 'noUce ,thereof haVing been first 'given~pur~ 
suant' to'the provieions of thel/ilws ofNavada,ilt Lovel:ook~'Nev'ada. 
on the 21st day of , November. 1949. The following appear.ances; 
were ,made: ' ", ' " , , 

E. J. Skeen" ,Attorney for the Bureau of Reclamation. ' 
Salt LskeCity For the Applioant. 

WIn. M. Kearney, ~ttorney' for Protestant, 
" ' , , , ' Reno', , Nevada'.' " , 

',augh A. Sh!Uliberger, AsS1iJ1;ant State Engineer. 
For,the State Engineer 

, Edmund Muth. Special Deputy /:!'I;ate Engineer 

'HiSTORICAL 

The"'PerahingCounty Water Conservation, District was' in­
oorporatedin1927a.nd,at that time had about 30;200 acres of, 
irrigable'lands wif.)tin:\.tsboundaries of which 21'.096 acres had 
deoreed water ',rights from the Humboldt RiVer. Land ,in the ' , 
Lovdock,Valleynot within'the distri,otnaving deoreedwater rights 
amount,ed to about 11.600 acres. ' ' ,,' ' .. , 

, . '. ~, ,,, 

In' 'order, to obtain water to irrigate the 1rrigable lands 
within the distr'1ct not having decreed water rights and'~o supple­
ment the decreed:wate~right6, the dilStrict purcha:sed'considerablli 
land and appurtenant water rights j:n the Battle Mountatn area and 
within the reseryoir,sif,eand' made appli'cation to the State Engineer 
for permission to ,change the'point ,of 'diverSion and place o£ use, 
of these, watere. ,Thes,eapplicationswere approved and bear the' 
follOwing serial,numbers: '9729, 9730, 9731, 9732,9733. 9735~ , 
9928 and 10065. ' " , " 

Applications Nos. 9729 to 9735 inolusiveti'ere filed in 
the name o£ thePershingCotinty Water Conservation District and 
on September 8,' 1936 were,"transferred to the United States Of 
America. 'Applications,N6s~ 9928 anc;l 10065 were filed by the 
United States of, ~eriea. ' , ' 
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The total amount of-water available for transfer by 
virtue of Permits-nos.-9729-9735 inclusive, 9928 and 10065 is 
49604.66 acre-feet as corrected by stipulations. - . . . . 

Application No. 982lwas-flled by the Pershing County 
Conservation District for the purpose Of transferring certain waters 
affected by the construction of Rye-Patch Reservoir. This permit 
was transferred to the United States of America. 

Application 'No. 9716 was filed by the Pershing County 
Water Conservation District to etore'lOO,OOO acre-feet of the waters 
of the Humboldt 'River. 'This permit waS transferred to the United 
States of Americ:a on September 8',1936. 

On October 1, 1934 'an agreement was 'entered into between 
the United States of America and Pershing County Water Conservation 
District whereby the United States was to acquire certain rights of 
way and constru:ct 'a dam on the Humboldt River near Rye Patch and­
the District was 'to acquire certain water rights, easements, etc. 
A contract was let tor the-damon December 1, 1934 and the structure 
was completed the latter .pa,rt of 1936~-' Under the'original project 
the majority'ofthe lands to b, irrigated were located in the 
lower valley, southerly from Lovelock, and only scattered areas 
were located in the Upper Valley northerly from Lovelock. 

Later a supplemental agreement was entered into between 
the United States-of' America and the Pershing County Water Conserva­
tion District to provide for the-annexation Olthe Pitt Ranch and 
other lands in the Upper Valley and also to ~plement the excess 
land provisions which 18 in the original contract. Later on other 
additions were made to the District and the present boundaries are 
now as shown -on Applicant's Exhibit nAn and include approximately 
40,070 irrigableacres. ' ' 

Within the exterior boundaries of the District there-are 
a few parcels of land that are not' a part of the district lands. 
Two of theSe parcels are owned by parties to the protest, namely 
Eric Hostman and Henry Brink. 

THE ISSUES 
. , 

The protest filed by Marie Anderson on behalf of herself, 
Eric HOBtman, Henry Brink and others Similarly situated to the 
granting of permits under Applications Nos. 12947 to 12957 inclusive, 
read as follows: 

"That the State Engineer'ie.without juris­
diction to hear or grant said application; that 
applicant does not own the lands where the water is 
proposed to be used nor the lands from::which tl1t;l-;' ;'3 
~~te~ is Bought to be taken; that the conveyance 



,. 

losses will' conSume sa.idwater in transit and 
thereby ,invade and impair the'ex1st1ngvested 
rightS,ot prote.tQJit.s.'T.hat . pro.testant e have 

"not.given~,authority to. applicant 'to'traneter 
water 'to protestants' lands." That the bulk of 
the~dswher~water'b' proposed to be used 

, ~ready have full ,statUtory'waterr1ghtsr that· 
the l@ds from whichee.idwater .is pr.oposed to 
be takep will not,' in,eff'ect, be stripped of 
water and the change will' merely cons.t:i:tuae a 
paper ,change wi,th .the ,original land$ still 
ma:i..Il:ta1ningthei.rusua.l,~d customary amount of 
water •. ::rha~ 'the application 'of' applicant is' . 
bey:on.di~s jurisdictiopand.a,uthority to file. 
and the same is fil~d without legal authority." 

- :. "-., , , .. ' 
· Fr~mtheprotest and the testimony submitted Ilt the, 

hear1ng 1n:r.ovel~ck it .appeal:'s that the main issues raised by pro-:" 
te,stantal:'e, about, as; ,folloWIH" . " , 

, , ' 

· i,. .That the applicant i8' not authorized or empowered 
t,o' file such'applications, or to irrigate the land . 

, named under the application. ., .. ' . 

· 2~' 'That tlie State Engineer has no jurisdiction to 
grant the applications because the lands in 'some in­
st,ances-lWe notsu$ceptible to irrigatlon,and the 
owners of 'the lands do not desire to have the lands, 
irrigated., 

. . .- -

:3 •. Th'atapplicant does not own the lands to which 
tiPe water is intended to be delivered • 
.. ' 

'4,. That:the protestants have n9t given authority 
to the applicant to transfer water to protestants' 
lands.>: ' ' 

.A.sh~etofore stated; the'appl1cationsbefore'us'have,as 
their purpose .the legalizing of the use of water, ,already appro­
priated, on certain lands within the Pershing County Water Conser­
vation District which were:-not included in the District when it 
was originally established. '.' . 

The Pe~shing·Coun~y Water Conservation District origin­
ally entered into ai;:ontract with the United .States' of' America, . 
with the Bureau, of Reclamation, whereby the' Government advanced . 
money for the construction of Rye Patch Dam, and also the purchase 
of upstream lands and aPPurtenant water rights. The contract' 
provided for the repayment of the obligation to the Government . 
within forty years following completion and for the operation and 
maintenance of the project by the District. After the 'District 
acquired the];tiIJ1,dl!randWater rigtJ,ts, the cost of same was paid . 
by the Government and thereafter the title to the landS and the 
permits to transfer the water to the project were aSSigned to the 

, . 
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United States of Ainerica. It is presumed that ,following the com­
pletion ofthe,repayllientofthe moheyowed the Government, the 
title will be transferred to the Pershing County WaterConserva-
tion District. ' 

The Pershing County ; Watei' ConservationPistrict.under 
statutory authority,' has; ,enlarged the size of' the District and , 
through the Btireauof ,Reclamation' are following the legal procedure 
for making the District waters appurtenant to ~l'of the district 
lands. ' . . ' , 

If-the United StatesofAllierica is not legallyempowared 
to file the ,applica~ions bei~g considered herein. then, it could 
be sdd that it was not legal' for'tM district ,to' transfer the 
water .rights under "Permits Nos;,; 9729 to '9735 inclusive. to the 
United States of ,America, 'nor was it legal for the United States' 
of America to file Applications Nos. 9928 ahd 10065 all of which 
are the subject of Applications 12947 to 12957 inclusive. We 
do not agree with ,the eontention,of'protestant'in this matter.' 
It is our opinion 'that ,the U~ited States of' America, Depat'tment 
of Interior. Bureau, of Reclamation, is a proper, applicant.' ' . '" 

," 

Consideral:llEi diScusSion was had at, the hearing regarding 
lands described in the application to which water was to be placed 
to bene£icia1 use;_ It WaS pointed out that 'the 'proposed 'places 
of use covered'lands riot'Within the Di8trict and also lands which 
were not susceptible to irrigation. This is true as- anexainination 
of the map sho,dng ~hebouhdarie8 of the District (Applicant's 
Exhibit A) as'compared'to the map filed in support of the 'Applica­
tions cl'earlyindicates.Also. Mr.E.J, Skeen,' Counsel for 
Applicant.' stated ,'at ~he. hearing that the-Goverrupent would consent 
to amending the applications so .:that the places of use would conform 
only to district landS. Apparently the reason for de8cribing the 
place of use in such a: mannl3rwas to simplify the descriptions 
lor publ1cationpurposes. ' Following thegrantirig of permits' it Will 
be necessary fo'rtheUnited 'States to perfect said permits inaccor­
dance With Nevada State Law. Proofs Of beneticialuse and cultural 
mapa would have to be . prepared and e.ventually be fiied· by· the. 
Con8ervation District. ,Cettainly there is no basis in law why . 
lands outside of the District should be considered in such proofs. 
The Pershing County;W's,ter Conservatllon District has no legal right 
to place any district waters on lands not Within the district. 

, RULING 

. The· protes,ts to the granting of permit8 under Applications 
Nos. 12947 to 12957 incluSive are sustained to the extent that.tbey 
affect non-district lands ,but are overruled as to district lands, 
and permits will be iSsued subject to the terms and conditions set forth 
in the original permits. The 'permits to change the place 01 use 
issued under Appl1cations Nos. 12947 to 12957 inclu8ive will be in 
the following amounts: . 

6. 
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"Permits to be iSSlled'iJithe tollowin ount 
. Orig1naJ,:Perllli t Tota' ! c'. • ow 

App. to change. 'decreed . Acre':' Mar~ 5 4pr.2 une 
N ri ts' "'. Fe t r.28 June. 1 Se 

-; , 

12947 9928, • .. ' )62.17 3.61 ·1.162 0.658 • 
• • , 

12948 ,'. 9821 • 1 •. 925~52 13.529 7.108 0.117 • 
• • 

12949 97~5 • 2,626~30 13.509, 7.165 3.898 • 
• • 

14950 9734- ' .. 3,023.49 9.911 .7.6n 7.616 • .,: 
12951 9733 • ,1,282.01 6.304 3.836 1.879 • 

• . , • 
12952 9732. • 14,432.32 91.55 24.757 20.071 • · . • 

9.;62:. ].2953 9730 • 4,154.08 1.9.946 7.760 • , 
• : " • 

~9,4 9731 • . 4,)79.42 30.383 11.078 4.088 • , , . . .. ;.. . 
• , 

12955 ' ' 97~9 • ' 15.434.95 77.325 40.791 24.600 • 
, . 

12956 
• 

Sept.15 toiv!ar.15 of 9716 *' • 100,000 5000 c.f.s. • 
• , following year. • 
• • " 

12957 1006, • 1,647.18 9.390 3.302 2.583 • 
• • 
• • 

. , . , 
* Permi.ttedStorage Right. 

Th6'conditi~ii; set forth in the permit. wiilincludethe 
filing ofa cilltural:map showing the place ()f use ()f water in . 
support of beneficial: use . t6getherwith other needed data to Show 
amount ()f water transferred. 

Respectfully submitted, 

Dated l>lay 24,1950. 
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