. MENT OF THE INTERIOR, BUREAU OF

:Permit No. 9735 which
“to. lands ‘of Leroy At

o

IN THE MATTER OF APPLICATIONS NOS.
12947 PO 12957 INCLUSIVE, FILED BY
THE UNITED STATES OF AMERICA, DEPART-

&

RECLAMATION TO CHANGE THE PLACE OF ' .
USE OF CERTAIN WATERS OF THE HUMBOLDT RULIN
RIVER HERETOFORE APPROPRIATED, IN '
PERSHING COUNTY, NEVADA.
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- On March 16 19&9 the United States of America, Bepartw\ oo
ment of Interior,’ Bureau of Reclamation, filed eleven ‘applications- i
to change the place of use of certain appropriated waters of the -
Humboldt River. These applications, numbered 12843 to 12858, were - - - |
protested by Marie ‘Anderson, et al, the grotestanbs ‘in the present-‘ cand
cagse. Due to an error being made in ine uding eertain lands in. -~ - .
these apg lications, they were withdrawn on August 4, '1949. On -~ 1 - - |
May 31, 1949, prior to the date of withdrawal, the- Bnited States- - - ¢
of America, throlugh the Bureau of Reelamation, filed eleven new:
appllications which bear our serial numbers 12947 to 12957 in- -
clusive. These applications of later date ars now under eon— .
sidaration and are herewith briefly deaeribed: S Jﬁ'f

euo 1 at on_ x;' 12947 o _ghance the P c of uge: o ,“L;
28, 562,18 acre-feet Of decreed wWater o \‘b--H mboldt:
: r " Th a app ieat on is to enlgrge the place of uge; 'as. des-fﬁ
§§ d under Permit No. 9928; which permit was granted: to. ‘change:
the point of diversion and place of use of 3:61-¢,f.8. 0r 562,18
acre-feet ‘of water ‘decreed to ldnds of the Russell Land-& cattla

Oompany aa deaeribed in the Humboldt Riverlneerae.a‘grmv~- <

'-ﬂ“t No." 9821, uhich permit chang &
3 f ”se of thia amount ef wata which«

deacr bed’

o 81 eﬁ”-ace ‘of use as* -dn

“rmit ch ed the” point of ‘diversion.and. i <.
, 2626,27 acre~feet of water: daereod,rf»ﬂ

and Jassie Bain,. 8 deaoribed iwﬁthe\Humboldth S

R - PO, ,' - . e
T

ﬂp* cat1on‘ia

place. of use of 13.8
jRiver Decree.

“;; ‘J;»-li 1o N-‘ 1 ;) 0 Lo _char he. p A”Sfﬁ use **g;‘
HOI g f.s orﬁ- 88,20 ac Foat Of ';id:;reed axrg. of the .
oldt River, Ihe. purposa of the app decation: s.to enlarge: the
place of" uae“aa déscribed in, Permit No. 9734, which; permit changed:
the point of diversion and place ‘of ugse of this amount of- water
which was originally decreed to lands of Louis G. and Katherine
V. Hammond as set forth in the Humboldt River Decreeo ‘




icat on is to enlarge “the’ place of use as descri

PP
Permit No. 9733, which’ permit changed theé point of diversion and
place of use of 6.52 c.f.s, or 1282.87 acre~feet of water decreed
to ths lands of Zabulon Silve and Celina Silve as set forth in
the Humboldt River Deoree.

Sald application is to en'arge the place of use -

as escrlhed in ‘Permit No. 9732, which permit changed the point
- of divérsion and place of use of the above amount of ‘water which

was decreed to the lands of the Ellison Ranching Gompany as des-
cribed in the- Humboldt River Deerae.ﬁ o

PPplii P -
in Permit No. '9730, which permit ohanges the point of divereion
and place of use of this amount of water which wag decreed to
the lande of Charles 8. Aldous and Hortense B. Aldous as des-
cribed in the Humboldt River Decree.

: PP - urpose of enlarging '
pIace of use as described in Permit No, 9731 which changed the
point of diveraion and place of use of the above-amount of water
which was deéreed to the lands of John G. Taylor, Ine. and which
landa are described in the Humboldt River Decree.
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eniarge the place of use ag described ‘in Permit No.- 9729 which .
permit ohangod the point of diversion and'place of use of. 77+ 329
c.f.8. or 18,319.22 acre-feet of water decreed to the lands of
Bhe Filippini Ranching Company as described in the Humboldt River
ecree.

5000 g.£.8.. or 100,000 & t_of water heretofore. appri bad.
under Permit No, 9716. -'Sald application No. 12950 : 8 to enlarge
the place of use as’ dosoribed in said Permit No. 9716. '

Humboldt ;ivor. Said application is for the purpo&o of en-
‘larging the place of use as described ' in Permit No, 10065, which
permit changes the point of diversion, manner and place of use of
9.385 c.f.8. or 1657.57 acre-feet of water decreed to the lands
of John G. Taylor, Ino. as described in the Humboldt River Decree.
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The place of use as described under Application Nos.
12047 to 12957 incluaive, 1s the same and lies within the exterior
boundaries of the Pershing County Water: Conservation Diatrict
with the exception of certain smsll areas. ~

Said applications were protested by Marie Anderoon on
behalf of herself, Eric Hoatman and Henry Brink on September 29,

1949.

T ¢ . The. above nnmberod applicationa and protests to the
granting of same came on regularly for hearing beéfore the State"
Engineer after due notice théreof having been first given,- pur— o
suant to the provisilons of the laws of Nevada, at Lovelock; Nevada,
on the glst day of November 19L9. The following appearances
were made: '

E. Je Skeen,,Attorney for the Bureau of Reclamation, '
- Salt Lake city - For the Applicant.

wm. M. Kearney, Attornoy for Protestant,
- Reno, Novada.

Hugh A. Shamberger, Assistant State Engineer,
For the State Engineer

' Bdmund Muth Speeial Deputy State Engineer
‘ ;SZORLCAL

Co The Perohing County Water Consgervation Bistrict was in-
corporated in 1927 and .at' that time had about 30,200 acres of
irrigable lands within its boundaries of which 21’ ,096 acres had
decreed water rights from the Humboldt River. Land in the .
Lovelock Valley not within the dlstrict ‘having deoreed water rights
amounted to about 11 600 acres. .

' In order to obtain water to 1rrigate the irrigable lands
within the district not having decreed water rights and to Supple=-
ment the decreed water righta, the district purchased c¢onsiderable
land and appurtenant water rights jfn the Battle Mountain area and
within the resérvoir site and made application to the State Engineer
for permission to- change the point of diversion and place of use
of these watera, These applications were approved and bedr the’
following serial. numbers. 9729, 9730, 9731 9732, 9733, 9735,

9928 and 10065.

Applicatlons Nos. 9729 to 9735 inclusive were filed in
the name of the Pershing County Watér Conservation Distriet and
on September 8, 1936 were 'transferred to the United States of
Arerica. Applications Nos. 9928 and 10065 were filed by the
United States of Ameriea. ‘
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The total amount of water available for transfer by
virtue of Permits Noa. 9729-9735 inclusive, 9928 and 10065 is
49604 .66 acre-feet as corrected by stipulations.

Application No. 9821 was filed by the Pershing County
Conservation District for the purpose of transferring certain waters
affected by the construction of Rye Patch Resérvoir. This permit
was transferred to the United States of America.

‘ Application No. 9716 was filed by the Pershing County
Water Conservation Distriet to store 100,000 acre-feet of the waters
of the Humboldt River. This permit was transferred to the United
States of Ameérica on September 8, 1936.

On October 1, 1934 an agreement was entered into between
the United States of America and Pershing County Water Conservation
District whereby the United States was to acquire certain rights of
way and construct a dam on the Humboldt River near Rye Patch and’
the District was to acquire certain water rights, easements, etc.

A contract was let for the ‘dam on Decémber 1, 1934 and the structure
was completed the latter part of 1936, Under the original project
the majority of the lands to be irrigated were located in the

lower valley, southerly from Lovelock, and only acattered areas
were located in the Upper Valley northerly from Lovelock.

~ Later a supplemental agreement was entered into between
the United States of America and the Pershing County Water Conserva-
tion District to provide for the annexation of the Pitt Ranch and
other lands in the Uﬁper Valley and also to implement the excess
land provisions which 18 in the original contract. Later on other
additions were made to the District and the present boundaries are
now as shown on Applicant's Exhibit "A® and include approximately
40,070 irrigable acres. ' '

" Within the exterior boundarles of the District there are
a few parcels of land that are not a part of the district lands.
Two of these parcels are owned by parties to the protest, namely
Eric Hostman and Henry Brink.

THE ISSUES

' The protest filed by Marie Anderson on behalf of herself,
Eric Hostman, Henry Brink and others similarly situated to the -
granting of permits under Applications Nos. 12947 to 12957 inclusive,
read as follows:

"That the State Engineer is without Jjuris-
diction to hear or grant saild application; that
applicant does not own the lands where the water is

proposed to be used nor the lands from:which ther Iz
watér 1s sought to be taken; that the conveyance

be




losses will consume sald water in transit and
thereby invade and impair the existing vested
rights, of protestants. ‘That protestants have

. .not. given authority to applicant to transfer
water to protestants' lands.” That the bulk of
the lands where water ‘is proposed to beé used

- already have full .statutory water rights;. that .
the lands from which said water 1s proposed to
‘be taken will not, in .effect, be stripped of
water and the change will merely constituée a
paper change with the original lands still
maintaining ‘their usual gnd customary smount of

_ water. : That the application of applicant is -
beyond. its jurisdiction and.authority to file
and the same 1is filed without legal authority.

-From the protest and the teatimony submitted at the
hearing 1n Lovelock it agpaars that the main issues raiaed by pro—
testant are about as fol ows:

7.1. That the applicant is-not authorized or empowered
. to file such: applications, or to irrigate the land
 named under ‘the application. -

- That the State Engineer has no jurisdiction to
grant the applications because the lands in some in-
stances-are riot susceptible to irrigation, and the =

~owners of "the lands do not desire to have the 1ands
1rrigated.

3. That applicant does not own the 1anda to which
the vater is intended to bo ~delivered.

b That the protastanta have not given authority

to the applicant to tranafer uater to protestants'

lands . o

- AB heretofore stated the applicatiens bafore us have as

their purpose the 1egalizing of the use of water, .already appro-
priated, on certain lands within the Pershing County Water Conser-
vation District which were not included in the District when it
was originally establiahed.

. The Pershing ‘Gounty Water conservation District origin-
ally entered into & ¢ontrdct with the United States of America,
with the Bureau of Rec¢lamation, wheéreby the Government advanced
money for the construction of Rye Patch Dam, and also the purchase
of upstream lands and appurtenant water rights. The contract
provided for the repayment of thée obligation to ths Government
within forty years following completion and for the operation and
maintenance of the project by the District. After the District
acquired the lands and water rights, the cost of same was paid’
by the Government and thereafter the title to the lands and the
permits to transfer the water to the project were asaigned to the

5.
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United States of America. It is presumed that following the com=
pletion of the répayment of the money owed the Government, the
title will be transferred to the Parshing County Water Conserva-
tion District. :

The Pershing county Water Conservation Districb, under
statutory guthority, has:.enlarged the size of the District and -
through the Bureau of Reclamation’ are fcllowing the legal procedure
iordmaking the District waters appurtenant to all of the district

ands.

it the United States of Anerica is not legally empowered
to file the applications being considered herein, then it could
be sald that it was not légal for 'the district to transfer the
water rights under “'‘Permits Nos., 9729 to 9735 inclusive to the
United States of America, nor was it legal for the United States
of America to file' Applications Nos. 9928 and 10065 all o6f which
are the subject of Applications 12947 to 12957 inclusive. We -
do not agree with the contention of protestant in this matter.
It 18 our opinion that the United States of America, Department
of Interior, Bureau of Reclamation, is a proper appllcant.

- Considerable diseussion waa had at the hearing regarding
lands described in the application to which water was to be placed
to beneficilal use. It wags pointad out that the proposed places
of use covered lands not within the District and also lsnds which
were not suaceptible to irrigation. This is true as an. examination
of the map showing the boundaries of the District (Applieant's
Exhibit A? as ‘compared to the map filed in support of the Applica~
tions clearly indicates. Also, Mr. E. J. Skeen,  Counsel for
Applicant, stated-at the hearing that the Governpent would consent
to amending ‘the applications 80 ;that the plaece¢s of use would conform
only to district lands. Apparently the reason for describing the
place of use in such a manner was to simplify the descriptions
for publication purposed. Following the granting of permits it will
be necessary for the United States to perfect said permits in ‘accor-
dance with Nevada State Law. Proofs of beneficial use and cultural
maps would have to be preparsd and eventually be filed by the. |
Conservation District. - Certainly there is no basis in law why-
lands outside of the District should be considerad in such proofs.
The Pershing County Water Conservation District has no legal right

' to place any district waters on lands not within the district.

- RULING

The protests to the granting of permits under Applications
Nos. 12947 to 12957 inclusive are sustained to the -extent that they
affect non-district lands but are overruled as to district lands,
and permits will be issued subject to the terms and conditions set forth -
in the original permits. The permits to change the place of use
issued under Applications Nos. 12947 to 12957 inclusive will be in
the following amountsa: ,
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Permita to be issued in the followin amount

Griginél Pérﬁi;' . Tota S - ColeS. floW

App. to change decreed Acre- .Mar;‘SA - Apr.2 " June 13
No. .. riggt e " Feet ‘;:Q;AQ£32&,-- June:13. . Sept, 15
12047 9928 - & 562,17 3.61 1062 . 0.658
12948 - 9821 1,925_52"7 13.529 7,108 0,117
12909 975 | i 2,626,30 13,509,  7.165. .. . 3,89
12950 9Ph 3,049 - 991 . 763 7.616
12950 973 i - L,262,00 6,304 3.836 . | . 1.879
12952 omz. -} W32 9lss o 2h7s7 2007
12953 970 i . 415408 19,946 9.562. . 7.760
1295k 971 i A,579.2 30,383 11078 . 4.088
12055 9729 i '15,34.95  77.325 . AO.79L ' 24.600
12956 9716 #f.g' - ioo;obo 5000 CefaSi Sepb 15 to Mar.l5 of

o A following year.
12957 10065 -g' L6718 9.3% . 3. 302  2.583

* Rérmitteﬁ‘Stbrége_Right.
The conditions'set forth in the permits wiil include the
filing of a cultural map showing the place of use of water in .

support of béneficial use together with other needed data to “show :
amount of water transferred. ‘

- Respectfully submitted, f
i EEFﬁE ﬁﬁ

D MERRLTT OMLTH
State Engineer

Dated May 24, 1950.




