' IN THE OFFICE OF THE STATE ENGINEER
) OF THE STATE OF NEVADA

- IN. THE MATTER OF THE FORFEITURE OF
A PORTION.OF THE WATER RIGHTS UNDER.
PERMIT 10409, CERTIFICATE 2779, -

)
} ‘ 4.- .
) RULING -
" APPROPRIATED FROM AN UNDERGROUND - )
)
)
)

#4529

SOURCE WITHIN THE LAS VEGAS®
GROUNDWATER BASIN (212), CLARK
. COUNTY NEVADA .

- GENERAL |
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Permlt 10409 was flled on July ‘26, 1939, by-Edna I, Umbaugh to
‘approprlate 1.0 cublc foot ‘pPer second (cfs) of water from the Las -
Vegas Groundwater Basin for the 1rr1gatlon of 20 acres of land
w1th1n the - 5% Sw& NE& of Section 6, T. 21s. , R.61E., M.D.B.&M. The
-three proposed pornts of dlver51on were described as being located
w1th1n the SW& NE& of sald Section 6. Certificate 2779 was issued
under Permit 10409 on. March 9, 1944, for 0.20 cfs, not to exceed
144.5 acre feet annually (afa).!

. ,‘ ~;‘krﬂ : | .L_,_f. II. | | ‘

i By letter dated September 25, 1996‘ the State Englneer
informed the permittee " Las Vegas Mortgage Company that the
Eremalnlng portlon of Permlt 10409 may be subJect to forfelture:

*'under the prOV151ons of NRS 534.090. Pursuant to the letter, the

: permlttee was given until November 1, 1996, to file any information
which the permlttee may have showing the water had been placed to
:the permltted beneflclal use. '

R . - III. ) o 7
" On Novemper*1;-1996,_the State Engineer received a letter from
~ the aoentffor'the_permittee_indicating the_permitteefs,belief‘that'
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-LVPermit(No; 10409, official recerds in the“office of the
State Engineexr. = - S _ ,




'the'balance-of:the.water.under'Permit‘LO4Q§Q}%55 available to the

permittee.! : 1 R ;:;rp:, ;ff J
: ‘ IV.‘j/

After all partles of 1nterest were duly notlced by certlfled"

"mail, on March 5 1997 an admlnlstratlve hearlng was held before_

'representatlves of the offlce of the State Engineer to consider. the

. possible forielture of 3ias portlon. -of . Permlt 10409,, Certificate
: -2779 3 e ' - ‘

I'FrNDINGs OF rAch S e S
f I. | L
The certlflcated place of use under Permit 10409 Certlflcate,

'_2779 consisted of 20 acres of land within the S& SWi# NE%+ of
. Section 6, T.218., R.61E., M.D.B.&HM. This acreage was reduced by
athe approval of several change appllcatlons whlch transferredh
1“port10ns of the water from, the original place of ‘use - to hew
'locatlons The portion of Permit 10409, Certificate 2779, which
_remalned after -the 'approval of the c¢change applications was
'.forfelted‘ln 1977 for'non—use of the water,for a period in excess
"cffthekstatutorf period,§ “The State Engineer finds that the 1977
: forfeitﬁreractioh WaS‘restricted to those portions ef the originalf

place of use under Permit . 10409 Certificate 2779, not abrogated bylr

the change appllcatlons '
) IT.

Appllcatlon 26368 had been filed on August 4, 1972 by the Lask

'Vegas,Mortgage,Ce to change  the p01nt of dlver51on and the ‘place

‘2 The State Englneer notes that the letter referred to Permlt

.10479; however, it also referred to Certificate 2779, which is the

certificate. 1ssued under Permit 10409

,3 Transcrlpt publlc admlnlstratlve hearlng before the State‘

;fEanneer, March 5 1997, (hereinafter "Transcrlpt")

4 state Englneer order Nos. 654 and 655, dated March 10, 1977,
official records in the office of the State Engineer. Order No.
654 forfeited -0.135 cfs, 94.8 afa, and Order No. 655 forfeited
0.145 cfs, 10.43 afa. : : SRR .



. Water Dlstrlct on the follow1ng grounds

Rullng
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h of use of 0 023 cfs not to exceed 16 8 afa a portlon of the water
l_prevrously approprlated under Permlt 10409 Certificate 2773l
'Permlt 26868 was approved on October 14, 1975 "for irrigation and

domestlc purposes w1th1n the W& SE& Nwi of Bection 35, T.198.,
R 62E -, M.D. B. &M 5 | Under the terms of the permit, Proof of -

~ Commencement of. Work was due to be’ flled in the offlce of ‘the State
“'Englneer on or before May 14 1976 SA et SRR yf,- -

: Appllcatlon 30271 was4f11ed on May 24 1976 *by ither Las‘Vegas’

"Mortgage Company to.: change the pornt ‘of dlver51on and place of use
" of 0. 023 cfs, ‘not to exceed 16 8 ~afa, -of «the: water prev1ously

approprlated under Permlt 26868. . Permit 30271 was. approved on

T September 16 1976 for qua51 mun1c1pal and domestlc purposes

within the NW# NWi of Section 26, T.21S., R.61E., M.D.B.&M.°
Appllcatlon 46903 was filed on May 12 1983, by the Las Vegas

. Mortgage Company to change the pornt of d1versron and place of use

of. 0. 023 cfs, not to exceed 16, 8 afa, of the water prev1ously,

§ approprlated under Permlt 30271 T "*'-‘*

Appllcatlon 46903 was timely protested by the Las Vegas Valley

S
3.

';?Two water dlStrlCt plpellnes w1th sufflclent~pressure and
.gquantity are adJacent to the proposed place of use, which
represents a change in. the point of, diversion and place

-.of wuse of water already approprlated - One 1s
“approximately 200 feét and the’ second approx1mately 625
feet from the proposed point ' of’ dlver51on - These

- existing pipelines” can_ supply the amount of -water .
proposed for 'diversion prov1ded the appllcant pays all
"NECcessary fees and charges requlred for connecting to the
_ water dlstrlCt s dlstrlbutlon system i

N

hs File No. 26868; official records in the office of the State

Englneer

b Flle No. 302?1} official records in the office of the State

Englneer ' : o | c ' _ -
T Flle No 46903; official records in the office of the State

Englneer : ‘ - T
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"The State Englneer flnds that Appllcatlon 46903 was never
permltted

L III. L _ o

| Appllcatlon 51916 was flled on March 11, 1988, ‘bY the Las

Vegas Mortgage Company to change the p01nt of dlver81on and place

of use of 0. 023 cfs not to exceed 16.8 afa a portlon ‘of the.water

l'prev1ously approprlated under Permit 10409 8- The State Englneerfy

flnds that by 1etter dated" Marchf31 1988‘*Perm1ts 26868 - 30271 and-

'Appllcatlon 46903 were w1thdrawn by ‘the permlttee 1n order tOfallow .
_:Appllcatlon 51916 to be - processed ‘The 'State Englneer finds: that‘"
when- Permlts 26868, 30271 and Application 46903 were,w;thdrawn by
-the permittee, Permit 10409 Certificate 2779, became subject to

the forfelture prov151ons of NRS 534 090 as .the 16. 8 afa had not:

' been used’ at the. orlglnal place of use 51nce the water was moved, to '
.'a new place of use under change Appllcatlon 26868 1n 1975

: : ‘ IVL :
' The State Englneer flnds that Appllcatlon 51916 was denied onn

“May- 29, 1991 and upon&sald denial the only water right left in.
.exlstence was the . base rlght from whlch the appllcant sought to
l‘transfer said water, i.e. Permlt 10409 Certlflcate 2779 All the
1other permits and appllcatlons in the serles of transactlons had-
-been w1thdrawn by the permlttee The State Englneer flnds that
f when Appllcatlon 51916 was denied 1t d d not . reactlvate those

permlts and appllcatlons which the Las Vegas Mortgage Company had .

| w1thdrawn but rather only left the base water rlght in- ex1stence -

. V.
‘Each Year froh 1991 through 1995 employees of the office of
the State Englneer performed what are Known as groundwater pumpage
1nventor1es Whlch documented the actual.use of water under Permlt

] File No 51916}.official records in the office of the. State’
Engineer. ' ' : ' A



'the subject matter of : thlS action and determlnatlon

Ruling
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10409, Certifioate 27?9‘9*  The’ annual groundwater .. pﬁmpage

inventories for the Las Vegas Groundwater Ba51n for the years 1991

'through 1995 show that no water was used as authorlzed under
 Certificate 2779 for 1rr1gat10n on any of the 2.328 acres of the

land to which the water right was appurtenant when Permits 26868
30271 and Appllcatlon 46903 were w1thdrawn " Testimony provided by
Robert Coache, a staff. member of the offlce*of the'StaterEnguneer

';and the 1nd1v1dual - Wwho performed the 1nventor1esxfor those“years

conflrmed that no 1rrlgat10n had "occurred. en . the authorlzeduplace

of use 10 The-State,Englneer finds that from 1991 through-1995 no-

water was used as authorized by Permit 10409, Certificate 2779, and

the permittees did not prov1de any ev1dence to show use of water as
authorlzed under the certlflcate '
' CONCLUSIONS

‘ : 1. .

The State Englneer has Jurlsdlctlon over the partles and of
i

IT1. .

After a. certlflcate 1s 1ssued on a permlt failure'for'five

'succes51ve years on the part of the certlflcate holder to .use
benef1c1a11y all or -any. part of the underground water of ‘the
:State of Nevada for the purpose for which the rlght 1s acqulred or

clalmed works a forfelture of the rlght to the use of that water to
the extent of the nonuse 1 '
' ' ’ III.

The Nevada Supreme Court has held that forfelture must be

‘establlshed by clear and conv1nc1ng ev1dence of the statutory

) ‘s. .
‘» 'J-

ﬁ?j Exhlblt No 3 publlC admlnlstratlve hearlng, March 5, 1997.
10 Transcrlpt pp 5 - 12 ,;,
o NRS Chapters 533 and 534. N w

12 NRS 534.090. SR
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“;perlod of nonuse

ﬁthat the allegatlons in questlon are true

H Clear and-conv1nc1ng ev1dence is that ev1dence-

"whlch falls somewhere between a preponderance of the ev1dence and
‘the hlgher standard of beyond a reasonable doubt “ VTO establlsh"}
ffa fact by clear and convrnc1ng ev1dence a party must persuade the: -
trler of fact that the prop051t10n 1s hlghly probable,‘or musti.-:
‘ﬂproduce 1n ‘the mlnd of the fact flnder a flrm bellef or conv1ct10ni

15 ;F:;—p';_-‘ .‘Z,-"\-;' 3¢ '

The State Englneer concludes clear and conv1nc1ng ev1dence was\

\“lfound 1n the testlmony of Mr Coache and the ev1dence.provaded
"-_through the pumpage 1nventor1es that for the: flve succes51ve years
: ‘ffrom 1991 through 1995 no water was used as allowed under that'_
"QTportlon of Permlt 10409 Certlflcate 27?9 appurtenant to the 2. 328"'
'-t,acres and no ev1dence was prov1ded by’ the permlttee to show use off'_
-the- water 1n the manner authorlzed under Permlt 10409 Certlflcate,r
’2779 at the authorlzed place of use

” Town of Eureka V. Offlce of the State Englneer, 108 Nev 163
(1992) D . : i :

14 1 Cllfford S. Flshman, Jones OnﬁEVidence Section;3t10;!at '
238 (7th Ed 1992) T U

',Jiﬁ ig at 239
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‘Dated this.._ 3rd  day of

Ruling
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o _ RULING , _ : -
The rlght to benef1c1ally use 0 023 cfs, 16 8 afé; of water’

_approprlated under that portlon ot Permlt 10409 Certlflcate 2779,
‘ ,appurtenant to 2. 328 acres of land- 1n the 8% SW& NE% of Sectlon

6, 16 T.218. R 61E 1s hereby declared forfelted

' TURNiPSEED1VPi§."‘
tate Englneer T B R

C -June -, 1997.
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';Hcsée, map attached to and madé part’of this ruling.
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