o approved on February i1, 1959

- show the non-use of water.

L

Y

IN THE OFFICE OF THE STATE ENGINEER
S OF THE STATE  OF NEVADA

Y B4 >~ ‘\" [

IN THE'MATTER”dr‘%HE‘?éSSIBEﬁ“fOﬁ%EiTURE-OF
WATER RIGHTS UNDER PERMET; 17694,

. . )
CERTIFICATE )
7194 FROM AN UNDERGROUND’ SOURCE,. AMARGOSA - ) ~ RULING
DESERT GROUNDWATER BASIN (230), NYE. COUNTY, ) -
NEVADA. .. i S ) i# 4&4&§%‘n
"’ " GENERAL

Appiicatiou i?6§4'was filedwby'James C Steelman on October
© 29, 1958, to approprlate the underground waters w1th1n the Amargosa
Desert. Groundwater Basin,

Nye County, Nevada Permlt 17694 was

for 2.0 cubic foot per second (cfs}

for irrigation and domestlc use. Certificate 7194 under Permlt

17694 was ;ssued on November 7, 1969' for 2.0 cfs of water ‘not to
exceed 191 acre.feet anhuallyk

acres of land,. ‘located w1th1n the Swi NW& of Section 15,
R.49E.; M. D.B.&M.
.Nw& of said Sectlon 15 1

T.178S.

II. | |
Amargosa lRGSO\J.I‘CQE'J ’

petltloned the State Engineer to. declare certaln water rights
forfelted ? Perm1t_17694,

petltlon.,

"oﬁkMarch 17, 1993,

The-petitionerfsubmitted'records-goingfpack to 1985 to
: The alleged period ofinoneuse, for the
purpose of -this forfeiture proceeding, is 1985 through_1992i'
S A Irr. | |
" On May 16, 17, ‘and 18, 1994, the State- Engineer conducted a

‘ hearlng to allow the petitioner the opportunlty to prov1de the

‘foundatlon for the ev1dence flled in support of the petltlon 3

! pile Wo. 17694;3off15151 records in the office of the State
Engineer. - ’}~ : ' _ ‘

EIExhibit No's. 1 and:2

11 ' Publlc Admlnlstratlve Hearlng before
"the State”EngineerVMay 16-18, :

1994

3 Erhibit No. 7, Publlc Admlnlstratlve Hearlng before the
State Englneer May 16-18 1994 :

(AFA) for the 1rr1gatlon of 38. 2

The p01nt of dlver31on 1s located w1th1n the’ SW&

Incorporated {ARI)

Certlflcate 7194 15 included in the-

Fnparp ey

T,
i. B
[

tfutir)
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"on OGtober 23, 1?996
possible. forfeiture

':petitionef; ARIﬁﬁdid

a hearlng was held to con51der the

of Permlt 17694 Certlflcate 7194 ‘"' The

not appear at the hearlng ;
_ IV._;;;,_ L :

At the hearlng to con51der the forfelture ‘of Permit 17694 '
Certificate 7194 admlnlstratlve notlce was taken of records in the
office of the State Englneer and of the record developed at the

_'pre hearlng codference, February, 1994 at the foundatlon hearlng,

May, 1994, and at all the prev1ous hearlnos ori the 1nd1v1dua1 water
rights. 5 ' :

Y. i
lAtfthe'hearing, the water right holder moved to dlsmlss the
oetition regarding‘Permlt 17694,’Cert1f1cate 7194, on the grounds-
‘that ARI 'did . not evidence and testlmony
supportlng its petition to declare the forfelture of Permlt 17694,
Certificate.7194. !

appear to present

In addltlon a motlon to striké ARI's exhlblts
based on ARI's failure to apoear
w1tnesses avallable for Cross examination. g

" was ehtered and make its

The Hearlng Offlcer stated that the State Englneer has the
statutory authorlty to declare a forfelture of water rights in the
absence of a third partY petltlon as pIOVlded in NRS. 534 090 7The

ev1dence submltted at the foundatlon hearing is on the record was

subject to cross examlnatlon, and stands on 1ts own, - even in the

absence of expert testlmony that was prov1ded in past hearlngs by
ARI_S w1tnesses. The Hearlng Officer found that where evidence of
a‘possible,fOrfelture of water rights ex1sts,'1t must be‘pursued,

4 Exhibit No. 272, .Public Administrative Hearlng before ‘the
State Englneer ‘October. 23, 1996. .

5Transcrlpt p. 5,

Publlc Admlnlstratlve Hearlng before the
State Englneer, October 23, 1996. . .

b Transcript PR.

10 11 Public Admlnlstratlve Hearlng before
the State Englneer October 23 1996,

7Tran5cript pp. 5-6,

Publlc Admlnlstratlve Hearlng before the
State:Engineer, October 23 1996 T



«questlons for Mr.

for the Amargosa Desert - Groundwater Basin,

acres were 1rrlgated

Ruling . VLR ;;”'-,Juﬂ”rﬁ
- Page 3 . . : -

regardless ot who appears or does not appear to suonort such
evidence. - The Hearlng Offlcer further found that the hearlng

fshould rightfullykproceed

The motlon to dlsmlss and the motron to.
strike were denied.! ‘

‘ L : VI w
Mr. Bill  Quinn, who performed the pumpage

Amargosa Valley in 199¢,
of Water Resources

ih?entory"in
is no longer an employee of the<Division
The water right holders had the opportunlty to
submlt questlons for Mr Qulnn prior to the hearlng, ‘that would be

answered in wrltlng and be made a part of the record 3 NO
Qulnn weré submitted.
FIHDINGS QF _FACT

I

The State Engiheer.has taken annaal pumpage inventories in the

Amargosa Desert Groundwater Basin since 1983 for the purpose of

overall basin management. The annual groundwater pumpage inventory.

for the years 1985 and

1987 through 1990 shows that flve acres were 1rrlgated under Permlt
17694, Certificate 7194.10

The 1nventory also shows that four

in the years 1991 ‘through 1993 QThe

- 1nventor1es refer to the grape vineyard which is determlned to
occupy approx1mately flvezacres.l11

the 1inventories - for

The individuals who performed

those years, noticed the ‘rows, of dense

Srranscript pp. 6-7,

‘Public Administrative Hearlng before the
State Engilneer, October 23

1996.
YExhibit No. 272,

Public Admlnlstratlve Hearlng before the -
State Engineer, October 23 :

1996.
WExhibit No. 10

Publlc Admlnlstratlve Hearlng before the :
State . Englneer May 16 18 , :

11994,

11Transcrlpt pp. 13y 36 37, 56, and Exhibit Nos. 280 and 282;

Public Admlnlstratlve Hearlng before the State Engineer,
23,

October
1996 "f;% o - . .



: 6d and 67—
. 69, - Public - Admlnlstratlve Hearing "~ before the State Englneer,
'October 23, 1996 : .

Ruling -
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windbreak trees ard regarded othergwaterfuse as domestic.uf3ARI's'
1989 and 1990 aerial  photographs. confirm that no irrigation
occurred on thelsouth portion of'the place'of .use of Permit 17694,
Certificate 7194. However, ‘there appears to have been irrigation
on the north portlon 6f the place of use _ L

'Mr. Gllgan the holder of this water rlght testified'that he -

planted and watered "thousarnds" of w1ndbreak trees.!! 1
photographs clearly show the fortv acre parcel in which the place
of use of Permit 17694,

Certlflcate 7194 is located. 4
of-windbreak'trees;

of vary1ng den51ty,
_about one mile in. length

FOUI ‘"TOWS

can be seen, - totalling
If ‘the W1dth of each row 1s assumed to -

,‘be 20 feet then approx1mately three acres of land is covered by
the w1ndbreak trees
MI.

Gilgan testlfled that he maintains a nursery in. Wthh he
1rrlgates three acres of grapev1ne cuttings. ” He also 1rrlgates
a pasture of about two acres 16 In early ‘19583, befdre these

Gilgan- purchased and 1nstalled
sprlnkler equlpment and sod for a six acre parcel,

'forfelture proceedlngs began, Mr.

whlch was
cleared for ‘growing sod to sell to golf courses 1

The ev1dence and testlmony 1nd1cates that 1rr1gat10n occurred
. in the north half of the place of use of Permlt 17694 Certlflcate

/)

A
S

o s
Y

12Transcrlot pp 16 18
before the State Englneer,

.-

and 38 Public Admlnlstratrve Hearrng
October 23, 1996

13Exh1b1t No 279 and Transcrlpt P. 55 Public Adm1n1strat1ve
Hearlng before the State Englneer, October 23, 199b

Ugxhibit Nos. 18 “19° 20, and 21,

‘Public Admlnlstratlve
'Hearlng before the State Englneer May 16-18, 1994.

”Exhlblt No. 292 and- “franscript pp. 62-63 and 66-67, Public
Admlnlstratlve Hearlng bhefore the State Englneer October 23 1996.

16Exhlblt No. 283 and Transcrlpt PP - 61 62, PublIC.
Admlnlstratlve Hearing before the State Engineer, October 23 1996

”Exhlblt Nos. 284, 286, and 293 and Transcrlpt pp.

" The aérial



: w1th1n the north half of - the place of

_ Nev, 826’ P.2d 948 (1991)

'Ruling _ ' o u.'ﬁf:f. AT
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7194, on the v1neyard (5 acres), the w1ndbreaks
nursery“(B acres),_the,pasture (2 acres),

“acres), which totals”i9'a6res”

.(3 acres), the
and the_sod area {6

acres in: the north half”of the place of use of Permlt 17694
Certlflcate 7194 ‘were 1rr1gated durlng the alleged perlod of
forfelture The State Englneer further flnds that the. pumpage

-1nventor1es, the testlmony of those who performed the 1nventor1es,

- and the aerlal photographs are clear and convincing evidence that -

water was not used under Permlt 17694, Certlflcate 7194 on 19.2

- acres w1th1n the south half of the place of use durlng the alleged'

forfelture perlod

CONCLUSTONS
. y . ‘I' a, .
1 The State Engineer has -jurisdiction in t’hisn'ua‘tter'.‘18
‘ bl - ‘_ . , , ,
Fallure for a perlod of five consecutlve years .on the part of.
a water rlght holder “to use benef1c1ally all or any part of the'

underground water for the purpose for which the rlght is acqulred

works a forfeiture of the water rlght to the extent of the non-
use. - :

e,

III

Because the law dlsfavors a forfelture, there must be clear‘

and conv1n01ng ev1dence of the statutory perlod of non- use, for the”

" State Englneer to declare a forfelture 0

1v. ; )
There is ev1dence show1ng that water was used on 19 acres'

‘use of Permltt 17694!

Certrflcate 7194 . The State,Englneer concludes thatlthis portion

?8 NRS Chapters 533 ‘and 534.
19NRs 534 090.

3 20 Town of Eureka V.

Offlce of the State Ena'r of Nevada, 103

The State Engineer finds that 19 -
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of Permit . 17694 Certlflcate 7194 ~amounting to 95 AFA, is‘not
‘declared- forfelted Jf?(QJQ.fﬁgﬁff

. N . A R T : :
‘Regarding' the’*remainder gof Permit 17694, Permit 7194

‘amountlng to ‘96 AFA the State Englneer concludes that there is

clear and conv1nc1ng ev1dence of contlnuous non use exceedlng five

years. . The State Englneer further concludes that this remalnlng

portlon of Permlt 17694 Certlflcate 7194 is forfelted

| L Tawes L CRULING S |
he'right to beneficially use the water appropriated under

that portion of Permit 17694 Certificate 7194 appurtenant to 19

Ber s
R

'racres of “land w1th1n the north half - of the place of use andh

amountlng to 95 AFA 1s not declared forfelted The rlght to
'beneflclally use the water approprlated under the’ remalnlng portlon
of Permit - 17694 Certlflcate_7194, amountlng to 96 AFA is hereby
declared forfeited on the grounds that the water under said

certlflcate was not placed to benef1c1al use for a- contlnuous_
perlod of tlme exceedlng five vyears. - 3 “J?

MICHAEL TURNIPSEED P E‘
State Engineer

" RMT/JCP/ab

Dated this _ 14th’ day of

February -, 1997.

/




