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 PREVIOUSLY APPROPRIATED FROM AN )'
- UNDERGROUND SOURCE WITHIN PIUTE )
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SE& of sald Sectlon 30.

IN THE OFFICE OF THE STATE ENGINEER .
OF THE STATE OF NEVADA

IN THE MATTER. OF CANCELLED PERMIT .
51854 FILED TO CHANGE THE POINT

OF DIVERSION OF PUBLIC WATERS RULING

#@4@2

+,

VALLEY GROUNDWATER. BASIN.- (214),'\
CLARK COUNTY, NEVADA.

-

) GENERAL _
7if 1. v';- T .

Appllcatlon 51854 was - flled on February 22, _1988 by. Gem
Enterprlses to change the p01nt of d1ver51on of 0 25 cubic feet per

second of ‘the water prev1ously approprlated under Permlt 47654 for

mining and mllllng purposes w1th1n the 8% Sectiorn 29, S& Section
30, SiN% Sectlon 30, and NW& NW& of Sectlon 30 T.28 §. R.63 E.

M.D.B.& M. ! ) Appllcatlon 51854 reauested perm1551on to move: the'
p01nt of diversion of ‘Well No. 2. from the SW& NW% of said’ Sectlon
30, to a p01nt descrlbed as belng located within the SE+ SE% of

Asald Sectlon‘30._v The map which accompanied change Application
496517 identifies the point of diversion under Application 51854

as belng located w1th1n Gem mining clalm #9 located within the SEx

II. .
Permit 51854 was- granted on October .19, 1988. i Under the’

;terms of the permit Proof of Completlon of the Work and Proof of

Benef1c1al Use of the Waters ‘'was due to be flled in the Office of
the State Englneer on or before April 27, 1989.

! File No. 51854, official records of the Office of the State
Engineer; Exhibit No. 1, at pp. 3-4, public administrative hearing
before - the State Engineer, September 9, 1996. {(Hereinafter
"Exhibit No. 1". ) z : ‘ :

, 2' Permit 49651 was a change application for another well
within the identified place of use, .

3_Exh1b1tJNo. 1 at pp. 38-39.
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Notlce was sent by certlfled mall dated Aprll 28 1989 that

the permlttee had not complled w1th the terms of" Permlt 51854 in ..

that- ‘the Proof: of Comoletlon of Work and Proof of Beneflclal Use ofj"

.the water had not been flled 1n accordance w1th the permlt terms.

The - permlttee was glven 30, days in Whlch to flle the requlred:

'documentatlon on May 24 1989 the permlttee flled an Appllcatlon'
‘for Exten51on of Tlme for flllng sald Proof of Completlon and Proofr

of Beneflclal Use under‘ Permlt 51854 statlng that ."due to
c1rcumstances in renoglated [src] lease arrangement to complete,
mlnlng plant fac111t1es, we w1ll requlre addltlonal exten51on of .
tlme for one full vyear to- establlsh benef1c1al use‘"4‘ The State

'Englneer granted the requested extensren of t1me through Aprll 2?‘:

_On Maf '10 1990 Qé Enterprlses flled ;a subsequent-

'“Application 'for Exten51on of tlme for flllng the Proof of-

Completlon of Work and Proof of Beneflclal Use 1nd1cat1ng that the
well was completed the pump 1n but that it was waltlng for power

;and m111 completlon before the water could be: put to beneflclal

5

Proof of Completlon of Work for Permlt 51854 was flled on July‘

T‘i2 1990. On May 24 1991 Gem Enterprlses flled an Appllcatlon_

for- Exten51on of tlme for flllng Proof of Benef1c1al Use 1nd1cat1ng

that" addltlonal tlme of .one’ year was needed due - to a lack of

b

funds The State Englneer granted the requested exten51on of tlme

through Aprll A? 1992

4fExhibit7No,'i;at p. .44, I S

9 EXhlblt No. 1'at p. 54.

P=8

Exhlblt No 1 at:pﬁhdef

- n\-,

_ The State Englneer granted the requested extens1on of tlmeJV'
‘ through Aprll 27 1991, ' ' ‘
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On May 7 - 1992, Gem Enterprlses flled an Appllcatlon for
Exten51on of Tlme for f111ng Proof of Beneflclal Use of the waters
again stating that addltlonal time of one year was needed due to a
lack of funds.’ The State Englneer granted the requested extension
. of time -through Aprll 27, 1993.

'_ On May ﬁ, 1993L Gem Enterprlses filed an Appllcatlon for’
Extension of Time for filing Proof of Beneficial Use of the waters
agaln stating that addltlonal time of one vear was needed due to
"beglnnlng m1n1ng operatlon nd The State Engineer. granted the
requested exten51on of time through April- 27 1994, .

' On Aprll 6, 1994 Gem Enterprises filed another Appllcatlon
for Extension’ of Tlme for filing Proof of Beneficial Use of the
waters agaln_statlng that additional time of one year was needed
‘due to "working bugs out o_f._n'ui_lling'proces:s"."-g On September 2,
1994,'the'StatejEngineerhgrented the requested extension of'time
through April 27, 1995; however, the State Engineer informed -the
perhittee:thet-the eitenéion of time was granted with the condition
that"additional requests-wodid be reviewed to determine progress\in
establishrng beneficial use of the water, and unless good-faith and
reasonable dlllgence were demonstrated, further requests for
-exten51ons of tlme would be denied.!
‘ LR 48 o o
'-05 May 18, 1995, Gem:énternrises'filed enether Application fer
Exten51on of Tlme for. flllng Proof of Benef1C1al Use of the water
statlng that it needed an addltlonal one year to install power and
" line to - the, mlll 51te from the well 11 . By 1etter_dated Octoher‘S,

T Exhibit No..17é£ p. '71.
jB‘Enhibit No. 1 at p: 79. )
'é Exhlblt No 1 at p 83 ;‘ | ".‘ f:‘.
4 M Exhlblt No 1 at p. 85 AR |

Il gxhibit No. 1 at p.. 89.
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1995, the State Englneer 1nformed~the permlttee that the record
lacked eV1dence that benef1c1a1 use of the water would ‘be
established within a reasonable mlme or that “the permittee had
determlned the extent; “of - the pro;lect‘12 “The record demonstrated
that no 51gn1flcant addltlonal expendltures had been 1ncurred
toward development of the water source 51nce Aprll 1994 “The State
Englneer found that retalnlng a water rlght permlt for an
1ndef1n1te perlod of ‘time- was contrary to Nevada Water Law 1n that

~water cannot be, retained without ‘a reasonable effort ‘to establish

beneflclal ‘'use or .a reasonable’ expectatlon_ to do so ‘Wlthln a
reasonable perlod of time as beneflclal use is the basis, the
measure and the limit of & water rlght under Nevada law. 13

" The State Englneer found that the record lacked evidence that
there had been reasonable progress to comply with the benef1c1al'
use requlrements under Permlt 51854, {or that the owner may be
expected to comply w1th the beneficial use requlrement in. a
reasonable perlod of tlme) ‘The State Englneer further found that
the permittee had not shown‘good cause to grant the requested
exten51on of tlme nor was the owner proceedlng in good faith and
with reasonable dlllgence as provided under_ NRS 533.395(1),
Therefore, the State Engiheer cancelled Permit 51854. o

. - ] . v, -

As prov1ded pursuant to NRS 533.395, on November 27, 1995, the
sState Englneer recelved a wrltten petition. from Gem Enterprlses
requesting review of the cancellation at a public hearing before
the State Engineer!! stating that actions of the State of Nevada
and the Unlted States Government had prevented Gem Enterprises from

"fprov1ng beneficial use of the waters under Permit 51854. The’
‘permlttee indicated that changing policies of \the Federal

Y Exhlblt No}\l at pp. 92-95, "
1 ' Exhibit No. 1 at pi 93. '

_1‘ Exhibit No. 1 at p. 99-100.
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'Government, spééifica}l?ythexsureau éffLana}ﬁaﬁapement (“BLM"),‘had
‘delayed the project; thatqtﬁe permrttée"had fileﬂlan appeal of the

BLM 1nterpretat10ns 1n 1994 and had yet to have a hearlng or final
Jjudgment rendered. The permlttee further 1nd1cated that it has had
51m11ar roadblocks W1th the Nevada Department of Transportatlon

| . ‘ . \ 8 VI ' _

After all partles of 1nterest were duly notlced by certlfled‘
mail, an admlnlstratlve hearlng was held before representatives of.
the Offlce of the State Englneer .on September g9, 1996, at Las
vegas, Nevada B . IR L

' ‘FIﬁDINGS‘OF:FACT
. | I.

' After hearing the testimony at,'the' public - administrative
hearing the hearing officer determined there appeared to exist.many
other documents which would aid the State Engineer in his
determination regarding ‘the cancellation of Permit 51854.

‘Therefore;'the'hearing”officer left the hearing record open for a
- period of 30 days from the date of the hearing and instructed the

permittee/petitionér to file  any additicnal documentation

supporting the permittee's case, including documeﬁtation supporting

the permittee's claimﬂthatﬂthe policies of the Federal Government .

.and the BLM have,delayed‘tﬁe project, that the permittee has an

active appeal ofﬂ the BLM interpretations, and .that active
discussions were taklng place with regard to flnan01ng of the
permlttee S prOJect 16 , The State Engineer finds that Gem
Enterpr1ses submltted add1t10na1 documentation within the 30-day
time frame, however, none of the additional documentatron addressed

the issue of financing the project.

1 Transcript, public administrative hearing bhefore the State

_Englneer, September 9, 1996- (Hereinafter "Transcript™,)} .

18 Transcrlpt pp 10~ 14 50-54.
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Testimony provided at the public hearing indicated that about -

1985 Gem Enterprises became aware that the Nevada Department of .
- Transportatlon “("NDOT") claimed to have .a pre-existing gravel

mlnlng clalm on several '6f the Gem Enterprlses mining clainms,
including that‘clalm 1dent1f1ed as Gem #9 in the SE4 SE% of said
Section 30. 17" Gem Entéfprises disputes the validity of this pre-
ex1st1ng clalm The State Englneer finds he has no Jurlsdlctlon '
over the land i&sues and will not address the spec1f1cs of the
dlspute between Gam_Enterprlses, the NDOT and the BLM regarding who
has a valid claim to use of the land for mining.
ITI.

The testlmony, supplemental documentatlon and records of the-

‘Offlce of . the -State Engineer indicate that about 1985 Frehner
_Constructlon Company, which had been hired by the NDOT to do

repairs on the nearby hlghway, came into the area 1dent1fled as the
place of use, had. a well drilled, _and mined gravel for nearby

highway_cor;’structioh.18

Evidence was provided that Gem Enterprises
later acquired ownership of this well.Ig Testimony was provided
which indicates  that the BLM would not, without the NDOT's
approval, grant Gem Enterprises a rlght of-way from the Frehner 
well through the NDOT claim.® ‘ o

As the permlttee had not brought any documentation_ta the =
hearlng regardlng this 1ssue the'hearing officer also left the

record open for 30 days 1n order for the permittee to supplementf

. the record w1th eVLdence regarding the dlspute with the NDOT and’
the BLM as to whether Gem Enterprises has a valid mining claim on

i Transcript, pp. 14-21, 25-30, 42-44.
18 Transcrlpt joj o 14-21, 25—30
19 Supplemental documentatlon at Tab 10 and Tab 13 Exhibit F.

1 Transcript, 14 15, 19~ 20 25-30, 39 44, supplemental
documentatlon at Tab 1 Tab 2 “Tab: 13 at Exhlblt A & B.

TEL
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' Enterprises.

‘the areas clalmed by the NDOT and as. to the 1ssue of rlght of way

In the supplemental documentat1on supplled it 1s 1ndlcated that in
February 1986 the BLM declared Gem #1 and Gem #9 to be null and

.v01dﬂ1 and 1n August 1987 the Interlor Board of Land Appeals
‘("TBLA") atfirmed: the. BLM de0151on declarlng Gem™ #1 and Gem #9 as
-null and vord n The State Englneer flnds that no documentatlonﬂ

'lor ev1dence was supplled ‘by the perm1ttee indicating that the IBLA['

dec151on was ever appealed ‘to . the courts or reversed
o R ‘-IV. o ' o
In the supplemental documentatlon 1t is 1nd1cated that in
September 1993 the BLM rnstltuted a trespass proceedlng agalnst Gem
Enterprlses and ordered -Gem- Enterprlses to remove the water llne on
the NDDT materlals 51te and to plug the well. B From the testlmonyi

‘and documentatlon 1t appears that the BLM had not granted Gem'
"‘Enterprlses a rlght of-way permlt across the site clalmed by the -

NDOT and the NDOT. would ‘not agree to grant a- rlqht ot~way to Gem_

% rhe state - Englneer finds it- is unclear f¥om the

‘record whether the trespass proceedlng goes to the Frehner well or
. another -well, but based on - a statement by Mr Noland at the

hearingﬁ,_the'State Englneer believes the- trespassade01slqn.1s

h Supplemental documentatlon at Tab 13 Brler at p 3, and Tab

13 Exhlblt L.

x SUpplemental dodumentatiOH at TabeS p: 4’

i Supplemental documentatlon at Tab- 13 EXhlbltS A & B. —Note
-~ the letter: indicates- September 1994, but it is clear from the
date of the letter 1994 is a typographlcal error and should be,
1993 a . . :

‘ﬂ Supplemental documentatlon at Tab 13 Exhlblts L & M

Y

2 Transcrlpt p 36 B “;hh.,~,
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address1ng the Frehner well whlch 1s not the permit at 1ssue in
thlS proceedlng However, the >perm1ttee testlfled that “the

; pro;ect ~1nc1ud1ng both wells, should be v1ewed as one operatlon 2

In the supplemental dechmentatlon it was 1ndlcated that in

-?ebruary 1994 Gem Enterprlses flled an amended notice of clalm

location. 1n Wthh Gem #1 was redes1gnated and 1ncluded a- portlon of
the former Gem #9. ”\ The brlef flled wlth the IBLA 1ndlcates that

: the new Gem #1 wWas flled to cover those areas already mlned by the

NDOT and to exclude those areas that could be mined by the NDOT in
the future % : ' T o L

In a létter dated March 24, 1994, the-NDOT'indicated'that it
would not agree to issuance by the BLM of a rlght ~0f- way orant to

Gem Enterprlses,zg and around May 31 1994 the BLM found Gem .

‘Enterprlses to be 1n trespass M Gem Enterprlses flled an appeal_

to. the IBLA of that dec151on in June oOr July 1994 _ Testlmony,
indicates that the permlttee 1s stlll waiting for an- answer to thei

'appeal o The State Englneer flnds that publlc 1nformat10n

prov1ded by tHe IBLA 1ndlcates that the matter is- stlll pendlng,-'
that the order.to remove water llnes,and plug the wells was stayed
until the IBLA could reach.the case on the merits, and that no

'-e.actlon has been taken w1th regard to the appeal; however, the IBLA
j'ls getting close to deallng Wlth the flscal 1994 cases 1n a backlog

1

of. 1,400 cases

‘ﬁ‘Transcrlpt p ‘3?Q'

f” Supplemental documentatlon at Tab 13 EXhlbltS I & J

Za“Supplemental documentatlon Tab 13 Brlef at pp S 4-5,

2 Supplemental documentatlon Tab i3 Exhlblt M

w”Transcrlpt_ pp. 38—40; Supplemental documentatlon at Tab .
13 Exhlblt A. " : '_ S ) ‘ , .

it Transcrlpt pp ' 36-37."
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At the publlc admlnlstratlve hearlng the permittee testlfled
to a bellef that the Las Vegas Valley Water District has also
thwarted 1tsnefforts at developlng the mining claims and puttlng-
the water to benef1c1al use. n ‘In ‘the supplemental documentatlon
the permlttee prov1ded a letter ‘dated June .29;. 1990, from the NDOT
to the Las Vegas Valley Water D:Lstrlct33 regardlng the placement

of a district water line and power line through the NDOT material

sSite. The letter summarizes 1nf0rmat10n the NDOT had w1th regard
to the Gem Enterprlses wells within the NDOT material site and

"indicates that the BLM records do hot refleet Gem-Enterprisee'ever

made any application to secure a right-of way across the NDOT
materials site and that any attempt to place water llnes from the
well sites to the place of use without the proper rlght of -way
grants would be regarded as a violation of federal regulatlons and
considered a trespass. The State Engineer finds that while the Las

‘Vegas Valley Water District~Was also trying to put a_water line and
- power line .through the area there is no gvidence to support the

permittee's claim that the Las Vegas Valley Water DlStIlCt in any
way has thwarted its efforts in developlng its project.

At the'puhlic administrative hearing the“permittee indicated
that issues have arisen regarding the mining claim area being
designated as threatened tortoise habitat. 3 In the supplemental
docﬁmentation supplied by  the permittee there is a letter dated

March 9,. 1995, from the BLM to Douglas Noland, one of the qwners‘of

35

Gem Enterprises. The BLM letter indicates that ‘a plan of

"”'Transcript} pp. 14-17, 23-27, 34.
3 Supplemental documentation at Tab 13 Exhibit L.
3 Pranscript, pp. 41*46.

3 .supplemental documentation ‘at Exhibit 14.

4
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operatlons'was flled w1th regard to Gem clalms #5 #15 and #16 and«_;

" the Mr . Noland was mlstakenly led to. belleve that the mlnlng claims -
- were outsrde of the area closed pursuant to an Interlm Closure of

' Public Lands 1n the Piute Vallez: Statellne Resource Area, Clark
’-JCounty, Nevada, publlshed in the Federal Reglster, as,opposed to

-inside- the closure area

Attached to the BLM letter was a draft blologlcal evaluatlon
dated March 6, 1995 The draft blologlcal evaluation 1nd1catedr
measures whlch could be taken to avoid or . mltlgate adverse affects_

"to the desert tort01se habltat whlch included hav1ng a qualrfled.
;,tortorse blologlst on s1te durlng all phases of mlneral exploratlon'j
_'.from March through October, or a tort01se fence could be burlt -with

'ia blOlOngt on 51te durlng the fence building, and further requ1red.t

several thousand dollars - be pald in mltlgatlon fees. _ The draft

blologlcal evaluatlon 1nd1cates that "no proposed spec1es and. or.

proposed crltlcal habltat are on the 51te of the actlon ﬂﬁ and

"1nd1cates that perhaps the area could be deleted 1rom the Plute—

Eldorddo Desert Wlldllfe Management Area- after “the . completlon of

';the Clark County Desert Conservatlon Plan and the BLM 8 Resource

R S

The State Englneer«flnds that in 1995 at least a portlon of
the area 1dent1f1ed as theuplace of use. under Permit 51854 was

'con51dered threatened desert tort01se habltat and untll the

;requlred mltlgatlon and expendltures for mltlgatlon.were undertaken_

no development could take place "The State Englneer finds that the

'documentatlon prov1ded d1d not address what has transplred 51nce
:r1995 to the hearlng date 1n September 1996 w1th regard to
'resolutlon of the desert tort01se 1ssues and proceedlng w1th theh‘
: blologlcal evaluatlon and mrtlgatlon The State Englneer further

.%_Supplemental_documentation at‘Exhibit 14.
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flnds that it’ appears if the permlttee w1ll undertake the requlred' :
';mltlgatlon, (1t could- go forward with 1ts prOJect but for the issue .

of lack- of rlght -of- ways from the wells and the NDOT s superlor
clalm) Ny ' ' '
| . ,‘“”fi?f VI - o
The State Englneer flnds that the permittee did supply
evidence: whlch 1ndlcates problems 1t has had in developlnq its

.mlnlng clalms, problems w1th the NDOT and Gem Enterprlses ‘claiming

the same area as a mlnlng clalm problems w1th obtaining a rlght—

iof -way for use. of the wells* .and problems w1th threatened species
,habltat de51gnat10ns belng put on the area of the mining clalms
' However, the permlttee prov1ded very ' llttle ev1dence of ,its
kact1v1t1es w1th regard to attempts at resolutlon of. the 1ssues

l

CONCLUSIONS OF LAW
I

The State Englneer has JurlSdlCtlon over the partles-and of
a7 - : '

0

e

II

. . In Ne#ada; water may be approorlated for benef1c1al hse as
prov1ded under the law .and not otherw1se38 ‘and benef1c1a1_use is

the ba51s, the measure and the 11m1t of the rlght to the use of
mater. ' | ‘ ‘
, - ‘ . ‘ . ! I"‘I I. o .

A permit totappropriate water grants'to the'permittee'the

‘right to develop a certaln amount of water from a partlcular source.
- for a certain purpose to’ be.used at a deflnlte locatlon 3 In the
'perfectlon of 'a water‘rlght’ -4 permittee -is generally.aliowed;

h underJthe law, sufficient time after the date Of‘approval.of‘the|;

i NRS Chapters 533 and' 534.
. NRS! 533.030 and.533.035.
" ¥ NRS 533.330 and 533.335.




Ruling ﬁ;fif¢§ vyf%
Page 12 . oo T

appllcatlen to complete appllcatlon ‘of the water to- benef1c1al
use. ! In the case’ of Permlt 51854 ‘which was a change in point
of dlver51on of Permlt 47654 the permlttee has had since 1985 to
put the water to benef1c1al use . 4

) However Nevada water law prQV1des that the State Englneer may
for good cause shown extend the time within which the water is to
be placed to'beneflc;al;qse. .The State Engineer shall not grant an
extension of time'unlessﬂptbOI and evidence is submitted that shows
the permittee is proceeding iﬁ_good faith and with reasonable

'diligence,to perfect the app-lication,41 The measure of reasonable

diligence .is the steady application of effort to perfect the

application in a reasonably expedient and'effiCient'manner under
all the facts and circumstances.“ When a project or integrated
system is comprised of several features, work on one featUre of the
project or system may be con51dered in finding that reasonable
dlllgence has been shown 1n the development of water rlghts for all
features of the entire pro:ect or system. a4 ,

The intent of the extension of time provision under Nevada law

is to prov1de_ the opportunity for the permittee to resolve.
temporary adverse conditions which orevent compliance: w1th the
ptoof of completlon "of works and proof of beneficial use
requirements set forth on the permit. To ensure and maintain the
integrity and eQuity of”the'apbropriation prccess,.it is essentiai
that the process must not be improperly applied'to reserve the
water resource withoutkbeneficial use of the water or to retain a
water right without teasonable progress. to comply with the

beneficial use reguirements.

4 NS 533.380.

1 wrs _533.,380. |
 NRS 533.380(6).
41 §RS 533.380(6).
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When Appllcatlon 47654 was flled 1n 1984 1t -was estlmated that

‘hthree years would be needed to complete the diversion. works and
five vears to prove benef1c1al use of the waters under the permlt :
When change Appllcatlon 51854 was filed in 1988 it ‘was estlmated-
" that 30 days were needed to construct ‘the works and one year was

needed to prove benef1c1al use of the water. More than 11 yearsr

Lt

have passed 51nce a permlt was orlglnally granted for_ the

permitteels prOJect N . . ‘

- The State' Engineer"concludesv that Gem Enterprlses has
encountered ‘what- could be cons1dered elther temporary or permanent
obstacles to plac1ng ‘the water to- benef1c1al ‘use. The issue of the
NDOT s overrldlng and superlor clalms to Gem #1 and #9 and the
subsequent appeal of the trespass de0151on from BLM, if resolved in |
Gem Enterprlses favor, can- be con51dered a temporary obstacle
However, 1f the 1ssue 1s resolved agalnst Gem Enterprises it may be
a permanent obstacle S o

The . State Enulneer concludes that no ev1dence was supplled
1nd1cat1ng -any Jud1c1al appeal of the IBLA dec151on in = 1987
declar;ngrrgem #1 and #9 null and void: - Therefore . the: 1987
decision or:the.IBLAlwith'regard to Gem #i‘and Gem' #9,1sffiha1 as

' far as the”e?idenCe in'this'Case" The State Engineer concludes
| that the appeal to the IBLA of the BLM dec151on of May 1994 whereby B
'“Gem Enterprlses was" found to be in trespass is still pendlng, and
. luntil “the trespass dec151on 'is heard on ‘the.'merits it is a.

\temporary adverse condltlon which prevented compllance w1th the

proof of benef1c1al use requ1rements as the ev1dence 1ndlcates the 4
well is w1th1n an area clalmed by the NDOT. T '
. The State Englneer concludes he has no Jurlsdlctlon over the

issue of the dlspute between Gém Enterprlses the NDOT and the BLM :
tregardlng NDOT s overlapp1ng clalms to the areas clalmed by Gem as L

Gem #1 ‘and #9, or amended Gem #1, or over ‘the issue of a rlght of*

way.
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‘The State Ehgineer concludes that‘Jthe designetion of the
mining claim area as threatened desert tortoise habitat, and the
possibility that the designation may;be removed .after studies,
could be viewed as a temporary adverse condition which prevented
the permittee from placing the water to beneficial use. However,
the State Engineer also concludes that the evidence indicates that

Gem Enterprises could proceed even in light of the designation if

i; is Willing'to pay the cost for mitigation but for-therresolution
of the treSPass'decision'ahd the NDOT claim. The State Engineer .
further concludés that the evidence indicates that the permittee
has not taken much action in an attempt to try to obtain final
resolution‘ of these 1issues, and that the 'desert‘ tortoise
designation does not appear to be a permanent obstacle_to,placing
the water to beneficial use. ' | ‘ |
| " 'RULING
The cancellation of Permit 51854 is hereby re501nded with ‘the

following conditions. The- due date for filing Proof of Beneficial

Use of the. waters is now established as September 9, 1996.. The

‘prlorlty date -0f. Permlt 51854 1s now ‘November 27, 1995,

Appllcatlons for exten51on of time will be granted - if
requested, at least untll the resolutlon of the IBLA appeal It an
application for exten51on of tlme 1s filed in lleu of Proof of
Benef1c1al Use the permlttee must prov1de more detail than has
prev1ously been supplled 1n the appllcatlons for extenslon of time
and should. spec1flcally address the permlttee s efforts at good
faith and’ reasonable dlllgence in plac1ng the water to benef1c1al
use, 1nclud1ng,' but not limited to,- efforts which have been
undertaken to move along Gem Enterprlses appeal of the trespass

':dec1510n before the Interlor Board of Land Appeals, eiforts towards

resolution of the desert tortoise habitat designation and
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,’mitigation | efforts towards resolutlon of .the NDOT. competlng-

claims,. and efforts towards flnan01nq for the overall progect If

the requlred spec1flc efforts are not demonstrated no further

s-Respectfu_l'

Dafed this ‘1lth"day'eff

December : ' , 1996,
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