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IN THE OFFICE OF, THE STATE ENGINEER 
OF THE STATE O,F NEVADA 

IN THE. MATTE.R,OF CANCE.LLE.D PBRMIT) 
51854 FILE.D TO CHANGE. THE. POINT ) 
OFDIVE.RSION OF PUBLIC WArE.RS ) 
PRE.VIOUSLY APPROPRIATE.D FROM AN ) 
UNDE.RGROUND SOURCE. WITHIN PIUTE .) 
VALLE.Y GROUNDWATER BASIN,';(2'14);' ;') 
CLARK COUNTY, NEVADA. " ) 

.RULING 

#4462 

Application :5185.4 was" f iled,"on February 22', 1988, by Gem 

Enterprises to change the point of diver'sion o~ 0,.25 cubic feet per 

second of the water previ~uslY app'ropriatedunder Permit 4 7654 for 
, '_ ,..,) ;'_ '. " 'i: 

mining and milling purPb~es.~i~hinthe Sf Section. 29, Sf Sectioh 

30,stNi Section 30., and NWtNWt,oJ Section 30, T. 28 S., R .63 E. j 

M. D. B. & M.l 'APplication, 5i8'S4requested . pe~mission to move the 

point of diversion of Well No. 2 ,from theSWt NWt of said Section 

30, to a, point described as beinglo,cated within the SEt SEt of 

. said Section, 30; The map which accompanied change Application 

496512 ,identifies the point of diversion under, Application 51854 

as being located within 

SEt of s~aid Section 30. 

Gem, mining claim #9 located within the SEt 

II. 

Permit 5185~,was granted on october ,19, 1988. 3 under the 

terms of the permit PrOof of Completion of the'Work and Proof of 

Beneficial Use of the w~terswas due to be filed in the Office of 

the State Engineer on'or before April 27, 1989. 

1 File No. 51854, official records of the Office of the State 
Engineer; Exhibit No.1, at pp. 3-4, public administrative hearing 
before the State. Engineer, September 9; 1996. (Hereiriafter 
"Exhibit No.1".) 

2 Permit 49651 was a change application for another. well 
within the identified place of use. 

3 Exhibit No.1 at pp. 38-39. 
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Nobce was serit byceri:ified mail dated April 28, 1989" that, 

thepe~mitt$e ha,dnotcompliedwith the terms of Permit 51854 l.n 

that the Proof, ofCompletiq~ of Work, and ,proof of Beneficial Use of 

the ,water had 'not been filed in ~cc6rdance,with the permit terms. 

The 'permittee was 'given "3.0, days. in which to. file the required 

documentation. OriMay 2.4,1989, the permittee filed, an Application' 

for Extension of Time for filing~9.'idfr06fiqf C9mpletionandProof 
. '. " 

of Beneficial 'Use' under '. Permit 5J854 , stating that ,"due to 

circumstances in renogiated .[ si~ j, lease' a~rimgem~nt 'to ',complete, 

mining pla~t facilities, 'we ,will ' re~uir,~ 'addition<il ~xtensipn of 

time for: one full year to '~stablishberieficiaiu~e :,,4 ' The State 
, , :, ~ • I . -. . , '.. 

Engineer gra,ntedthe re'qu,estede){tension'of., timE! through April 27, 

1990. - ", c 

On May 10, 1990" <;3em 'Enterpr iS~'s, file,d /'a subsequent 
-'/ 

Applicat,ion for Extension ·of time for filing ,the Proof of, 

Completion ofWork<ind Proof of, Bel1efi.cial Js~ indic::ating ~hat the 

well was completed ,the pump in,. but' that it was, waiti~g for power . .' , -, '" " -, . 

, and' mill' co~pletion before 'the water ,GOUld be put tobenefic,ial 

, use, 5 'The Sta'te Engirieer~ranted: th~: requested extension of time,' 

through April 27, 199:)., , 
Proof of Completion'of work for Permit 51854 was filed on July 

. . c.' • .' , 

12, 1990. On May 24, 1991, Gem Enterprises filed an Applicatipn . " - . . . 

for Extension ,'of time, for ,filing Proof 6f Beneficial . . . . , 

was needed due 

Use indicating 

to 'a' lack ,of that additional time of one year 

funds'. 6 The State Engine,er granted 

through Apr'i I 27 i ,19 92. 

the requested ,extension of time 

4 Exhibit .No., 1 at p. 44, 

E,xhibit No" 1 ,at p., 54. 

Exhibit N,o. 1 at p, 64. 
"',. 

~ " 
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On May 7, 1992;, Gem E~terpr ises f iied an Application for 

~xtension of Time for filing Proof of Beneficial Use of the waters 

again stating that additional time'of one year was needed due ,to a 

lack of funds. 1 The State Engineer granted the requested'extension 

of time through April 27, 1993., 

On May 6, '1993, Gem Enterprises filed an Application for , 
'Extension of Time for filing Proof of Beneficial Use of the waters 

again stating that additional time of one year was needed due to 
"b~ginning mining .operation. ~18 The State Engineer granted the 

requested:extension of time through April 27, 1994. 

On April 6, 1994, Gem Enterprises filed another Application 

for Extension' of Time" for filing Proof of Beneficial Use of the 

waters again stating that additional time of one year was needed 

due to "working bugs out of.milling process"."S On Septembe~ 2, 

1994, the State Engineer granted the requested'extension of time 
through April 27, 1995; however, the state Engineer informed the 

permi tteetha't the extension of time was granted wi th the condition 

that additional requests would be reviewed to determine progress in 

establishing beneficial use of the water, and unless good faith and 

reasonable diligence, were' demonstrated, further, requests for 
extensions of time would be denied .10 

IV . 
. r; !,.,-' 

On May 18, 1995, Gem'Ent:~rprises fileo. another Application for 
Extension ofT.ime for filing Proof of Beneficial Use of the ·water' 

,- -,' ".' . r 

stat'ing that it needed an addi ti()nal one year to install power and 
line to the, mill, si te from ;the well. ll By letter .dated October 5, 

1 Exhibit No. 1 at p. 71. 

8 Exhibit No. 1 at p; 79. 

,S Exhibit No. 1 at p. 83, 

10 Exhibit No. 1 at p . 85. 

11 Exhibit No. 1 at p" 89. 
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1995, the State Engineer infor(ile~~t,hepermi t tee, that the record 

lacked evidence that ',bene:£fc{al" use:' 'oi .. 'the wat,er would be 
'~ , , ' . , I 
",,' . ~ 

established within a reisonable'~i~e or thai~he permittee had 

determined the extent,' of' the project. ~fThe recbrd demonstrated 

that no signif icant addi tional"exp~ndi tures' had' be,en incurred 

toward development of the '~ater sb~r~ce; since April 1994. ,The State 
, ",\1 

Engineer' found that retaining a water right permit for an 

indefinite per iod'of timew~f>' c9ntrary to, Neva.da Water Law in that 
• ' '. <! \ ! - • ' ' 

water cannot be, retained without' a reasonable effort ,to establish 

beneficial use or a reasonable' ;expectation to do' so within a 
, , 

reasonable period of time as beneficial, use is the basis, the 

measure and the limit at' a' water right under Nevada law. 13 

The State Engineer found that the record lacked evidence that 

there, had been reasonable progress to comply with the beneficial 

use requirements under Permit 51854, (or that the owner may be 

expecteo' to comply with' the beneficial use' requirement, l.n a 

reasonable period of time). The State Engineer further found that 

the permitt,ee had not shown good cause to grant the requested 

extension of time nor,was the owner proceeding in good faith and 

wi th reasonable diligence as provided under, NRS 5,33.395 (1). 

Therefore, the State Engineer cancelled Permit 51854. 

v. 
As provided pursuant to NRS 533.395, on November 27,1995, the 

State Engineer received a written petition from, Gem Enterprises 

requesting review of the cancellation at a public hearing befor'e 

the State' EngineerH stating that actions of the State of Nevada 

and the United States Government had prevented Gem Enterprises from 

provin<;J' beneficial use of the waters under Permit 51854. The 

permittee indidated that changing policies of ,the Federal 

12 Exhibit No. 1 ?It pp. 92-95. ' 

13 Exhibit No. 1 at p: 93. 

14 Exhibit No. 1 at p. 99-100. 
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Government, specificallY"t:he' Bureau or' 'Land J1ana'gement ("BLM"], had 

delayed ,the project; tha~tlie petmit'tile :had fil€)d an appeal of the 
BLM interpretation:s in,1994 and had'ye,t to have a h'earing or final 
judgment rendered. The permittee 'iurttier indic~ted f.hat it has had 

similar roadblocks with tpe l:Ievad,~:D~pa~t,m€)~t 'of Transportation. 
VI. 

After all parties of iJ)'teres1:,were duly noticed by certified 
" 

mail, an administrative hearing'w'a's'heldbefore representatives of 

the Office of the State Engineer con ,September 9, 1996, at Las 
vegas', : Nevada .15 

FINDINGS OF FACT 

1. 

i' After hearing, the testimony at, the public administrative 
1i hearing the hearing officer d€)termined there appeared to exist many 

other documents which would aid the State Engineer ~n his 
determi~ation regarding the cancellation of Permit 51854. 

Therefore, the hearing officer left the heari~g record open for a 

'I 
" 

Ii 
, il 

" 

period 6f 30 days from the 

~ermittee/petitioner to 

date of the hearing and instructed the 
file any additional documentation 

support ing the permittee's case, including documerita t ion supporting 
the permittee's claim that the policies of the Federal Government 
and the BLM have delayed the project, that the permittee has an 
acti~e appeal' of the BLM interpretations, and, that active 

discussions were taking place with regard to financing of the 
permittee's project. 16 The State Engineer finds that Gem 
Enterprises submitted additional documentation within the 3~-day 

time frame i however, none of the additional documentation addressed 
t:he issue of financing the project. 

15 Transcript, public administrative hearing before the State 
Engineer, September 9, 1996. (Hereinafter "Transcript".)-

16 Transcript, pp. 10-14, 50.:,54: 
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II. 

Testimony provided at the public hearing indicated that ,about 
1985 Gem Enterprises became aware that the Nevada Department. of 
Transpo,rtation ("NDOT") claimed, ,to have a pre-existing gravel 
mining claim on several' ci,f the Gein ,Enterprises mining claims, 

including that claim identified as Gem #9 in the SEt SEt of said 
section 30. II Gem Enterprises disputes the validity of this pre­
existing claim. The State Engineer, finds he has no jurisdiction 

over the land issues and will not. address the specifics of the 
dispute between Gem Enterprises, the NDOT and the BLM regarding who 

has a valid claim to use of the land for m~n~ng. 
III. 

,The'testimony, supplemental documentation and records of the 

Office of ,the' State Engineer indicate that about 1985 Frehner 
Construction Company, which had been hi~ed by the NDOT to do 
'repairs 'on the n~arby highway, came into the area identified as the 

place of use', had a well drilled, and mihed gravel for nearby 
highway corystruction .18 Evidence was provided that Gem ,Enterpr ises 
later acquired owne!;,ship of this well.!! Testimony was provided 

which indicates that the BLM would not, without the NDOT's 
approval, grant Gem Enterprises a right-of-way from the Frehner 
well through the NDOT claim. 20 

As the permittee had not brought any documentation to the' 
hearing regarding this' issue, the hearing officer also left the 
record open for 30 days 'in order for the. permittee to supplement 
the record with evidence re~arding the dispute with the NDOT and 
the BLM as to whether Gem Enterprises has a valid mining claim on 

11 Transcript, pp. 14-21, 25-30, 42-44,. 

18 Transcript, pp. 14-21, 25-30. 

19 Supplemental documentation at Tab 10 and Tab 13, Exhibit F. 

20 Transcript, pp. 14~15, 19-20, 25-30, 39-44; supplemental 
documentation at Tab 1"Tab ~, Tab 13 at Exhibit A & B. 

, 
,,! ' 

, , 
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the areas claimed,by the 'NDOT and as to the ~ssue of righ,t-'of-way., 

In theslipplemental documenta'tion suppl ied, it is indicated that in 

February, 1986 the BLM,decl'ared Gem #1 a~d Gem #9 to be null and 
" .' . . 

'void,21 and in August 1987 the ,Interior Board of Land Appeals 

(" IBLA" J ,aff irmed', the, BLM decision declaring Gem' #1 and Gem #9 as 

null and void. 22 The State Engineer finds that no documentation 

or evidence' was supplied ,'by the permittee indicating that the IBLA, 

decision was ever' appealed ,to the courts ,or, reversed. 

IV. 

In the supplemental documentation it is indicated that ~n 

September 1993 the, BLM instituted a trespass proceeding against Gem 

Enterprises and ordered Gem Enterprises to remove the.water line on 

the NDOT materials -site and to plug the wel1. 23 From tl1e testimony 

and documentation it: 'appears that th,e BLM had not granted Gem 

Enterpri1;es a right~~f-waypermit across the site'clai~ed,by the 

NDOT" and the 'NDOT .would not agree to grant a right-of-way to Gem 

Enterprises. 2i The St'ateEngineer finds it· is unclear froin the' 

record whether thetrespas's proceeding go'esto the Fnihner well 'or 

another' well, ',but based on' a statement by Mr. Noland 'at the 

hearing25 , the State Engineer believes the trespass decision is 

11 Supplemental documentation at Tab 13 Brief at p. 3,' and Tab 
13"Exhibit L. ,,-

22 Supplemental documentation at Tab 13, p; 4 .. 

23 Suppiemental documentation at Tab 13 i Exhibits. A & B.' -Note 
- the letter' indicates, September 1994, but it is clear from the 
date of the letter 1~94 is a typographical erroi and should, be, 
1993. ' 

24 Supplemental documentation,' at·, 'Ta'b 13 Exhibits L, & M'. 

25 Tram;cript, p. 36,. 

'! •. 

.,~ -~ 
, i., ~c: 

. !, 
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addressing the':'Freh~e't well which is not the. permit at issue in 
.. ,., '- '~ 

this proceedlng., .. :Howev~r> .tne 'permittee testified t\:lat' the 
, :"'; ",_ ",:, .... : ;-.: ,!,.' _':,:./ ,~:, . .',. ""'~ • . >'_j ,I, 

projeet, including both wells,should·be viewed as one operation. 26 ., . 

In the sutiplein~ntaldocumentation it· was indicated that in 
"" '.. "" 

. February 1994GemE:nterpris~sfiledan amended notice of claim 

location' in ",hich Gem #lwa~Tedesig~ated and included a portion of 

the former Gem #9. 27 '. Th~' Brieff iled wit.h the IBLA indicates' that' 

the new Gem #1 was filed td ~over those areas already mined by the 

NDOT and to exclude those a'reas that could be' mined bithe NDOT in 

thEi future. 28 

In a l~tter dated March 24,1994, theNDOT indicated that it 

would not agree to i~suance by the BLM ofa right~df~~ay grant to 

Gem Enterprises, 29 and . ,around May 31, 1994, the BLM found Gem· 

Enterprises to be in trespass. IO Gem Enterprises ·filed an appeal . . . . 

to theIBLA of that deciSion in June or July ·1994 .. TestimOlW. 

indicates that the permittee is still waiting for an answer to t\:le' 

appeal. 31 · The State Engineer finds that public information 

provided by the IBL~ indicates that the matter is 'still pending, 

that the"order:to remove w~ter lines and plug.thewel16 was stayed 

until the IBL~ .could reach,the case on the merits, and. that no 

action has been taken wi thregard to the appeal; however, .the IBLA 

1.S getting Close to dealing with the fiscal 1994 cases in.a backlog 

of 1,400 cases. 

26 TranscriPt, p. 37,' 

27 supplemental documentation at Tab.13 Exhibits I &. J. 

28 SupplementaJ, documentation Tab 13 Brie.fat pp,.4~5. 

29 Supplemental documentation Tab 13 ExhibitM, 

30' Transcript, pp. 38~40;' S~pplemental' documentation at' Tab. 
13 E~hibit A . 

31 Transeript,' pp. 36-37';" 
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V. 
At the public ~dministrative hearing the permittee testified 

to a belief that'the' Las . Vegas .Va~ley Water District has also 

thwarted its, efforts at' deve'loping the'-mining claims and putting 

the water to ber).eJicial- use. 32:'. In .. the supplemental documentation 

the permittee provided'aletterdated June 29, 1990, from the NDOT 

to the Las Vegas Valley wat~~ District3] regarding the placement 

of a district water line and ,power line through the NDOT material 

site. The letter summarizes information theNDOT had with regard 

to the Gem Enterprises 'wells within ,the NDOT material-' site and 

indicates that the BLM records do hot reflect Gem Enterprises ever 

made any application to secure a right-of way across theNDOT 

materials site and that any attempt to place water lines from the 
well sites to the place o( use without the proper right-of-way 

grants would be regarded as a violation of federal regulations and 

considered a trespass. The S.tate Engineer finds that while the Las 

Vegas Valley Water District, was also trying to put a water line and 

power line _ through the area there is no evidence to support the 

permittee's claim that the. Las Vegas Valley Water District in any 

way has thwarted its efforts in developing its project. 

VI. 

At the public administrative hearing the permittee indicated 

that issues have arisen regarding the mining claim area being 
designated as threatened tortoise habitat. 34 In the supplemental 
documentation supplied by the permittee there' is a letter dated 

March 9,. 1995, from the BLM to Douglas Noland, one of the owners of 
Gem Enterpr ises. 15 The ELM letter indicates that . a plan of 

J1 Transcript, pp. 14-17, 23-27, . 34. 

33 Supplemental documentation at Tab 13 Exhibit L. 

H Transcript, pp . 41-46. 

J5 Supplemental documentation at Exhibit 14. 
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operations iw.asfiled w.ith regard.to'Gemtlaims #5, #15 and #16, and, 

the Mr. Noland was mistakenly led to believe that the mining cla'ims 

were ~utside,of the area clos~d p~~suant, to an Interi~ cl6sure of 

pubiic Lands In ,th~ Piute 'val1~Y'Stateline Resource Area, Clark 

County, Nevada "published 1n the, Federal, Register, as opposed to 

. inside the closure area, 

Attached,to the ELM letter ,was a draft biological evaluation 

dated March· 6, 1995. . The draft' biological evaluation indicated 

measures w~ich could be taken t6 a~oid or mitigate adverse aifects 

to the des~rt torto,ise . habitat which inCluded having 'a qualified' 

, . tortoise biologist on site dUring all phases of min~ralexplbrati6~ 
from March throughOctoper, or a tortoise fence could be built,with 

a biologist on site' dur ing the fence building, and further required." 
. , . . ." . 

severil, thousand dollars~be paid in mitigation fees. The draft 

biological 'evaluation indicates that "no proposed specie~and or 

proposed cii tical habitat 'are. on the si teof the' action, ,,),6 arid 

indicates that perhaps the area could be deleted 'from the Piute~ 

Eldorado, besert wildlife Manage~ent Area after. the completion of 
.' 

the,Clark Cqunty Desert'conservation Plap and the BLM's Resource 
. ,; . ':' ~ . 

Management Plan.," ,,' ,.,.,; ...... ':)' 

The State Enginee~ finds ,that 1n 1995 at least a portion of 

th~ area identif iedas; th~ ~'piace of use. under Permi t5i85.4 was 

considered, th~~a~ek~~';des~rt"tbrtoise, habitat and until'the 

,required mi tig~tion and'; Eix'peddi tures ;formitig~tion were under,taken 
; / -, -' ,- \ ':,. - " '~' ~,' ,', '. ) - - . 

no de.ve lopment ,c,ould', take' piace ':' The Sta'te Engineer finds that the 
I,' ,_ .• " _ , 

do.cumentation provided, di(;f not address what has transpired since 

1995 to the; he'a;ing' dat~in SeptelUber 1996 with ,rega~d to 

. resolution :of :the desert· tortois.e 'issues and proceeding with the 

biological evalu'a'~i~n a~d;:ni~.t1gat16h. The State Engineer further 

36 Supplemental documentatIon at Exhibit 14. 
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finds that it: appears if the permittee will undertake the required 

mi tigation, (it could go' forward 'with i t~ proj ect but f~r the iSsue 

of lack, of right-:-of-ways from, the wells (lnd'the NDOT 1 S super ior 

claim) ~ , 

,,' :VII.:._ 
~ :. ~". 

The State Engi~eer f inds, th~t the permittee di'd supply 

evidence whichindi'ca't~s' probiems it has ,had in developing its 
, ' ' ... ";. ~, , __ ~ , ... ' ::- '-- • : • ~ • F f' " " "', ' " . 

mining <::laims". I?roblems with the NDOT, and Gem Enterprises 'c;:laiming 

the same ar~a .las a mining claim, problems wi,th obtaining a right-
. - l ' 

of-waifor use of the wells.; ,and problems with threatened 
, " ~ -.' " 

habitat designationsb~.i.ng put ,on the area of the mining , -. I' . ~ , " _. .' _" 
Sh~:per!nitt~e:'pr.ovid~d', very' little evidence 

specl.es 

claims. 

of, its However, 

activities,with'reg~rd to attempts at resolution'. of the issues. 
" ,-' 

CONCLusioNS OF LAW 
~',;; '" 

I. 
{' 

The State Engineer "has"'juiisdiction over the parties and of 

the ,subj ec(matter of thi's' action and determination. 31 , ' 
'. ' 

In Nevada, 

provided un<ier. 

the basis" the 

water .' 

water 

the law 

measure 

may 

,and 

and 

II. 

be appropriated for beneficial 

not otherwiseJ8 'and beneficial 

the limit of the right to the 

III. , 

use as 

use is 

lise of 

A permit to appropr iate water grants 'to th,e permit tee the 

right to develop a certain·amount of water from a particular source 

for a certain purpose to be used at a definite 10cation. H In the 

perfection- of 'a water r,ight, 'a permit fee ,is generally aliowed, 

under the :law, suff ici'ent t'ime after the' date of approval of the. 

31 NRS Chapters 533 and 534,. 

38, NRS: 533.0,30 and· 533.035. 

39 NRS.533.330 and 533,335. 
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application to completeapp'licatiort 'Of the water to, beneficial 
, , " '. , J <J 

use. 40 In the caseof~ermit51854, which ,was a change in point 
• I ~- ,_ " ',,; :' , ' , . ", _. ';r. 

of diversionof"Petrnit-47.,654, ,the permtttee has had since 1985 to 
. ,/, -" ,I -'. 

put the water to beneficial use. 
However, N~vadi'l, watet'law,p'r,o~ides that'the State Engineer may 

v I,' ~. " , " .:".';) . . 

for good cause shown e~tend the time within which the water is to 
be placed to benef icial\,\se.', The State Engineer shall not grant an 
extension of time unless,li>,roo£ and evidence is submitted that shows 
the permittee is proceeding in good faith and with reasonable 
diligence ,to perfect the application. 11 The measure of reasonable 
diligence 1.S the steady application of effort to perfect the 

application in a reasonably expedient and efficient manner under 
all the fac,ts aild circumstances. 42 When a project or integrated 
system is comprised of~everalfeatures, work on one feature of the 
project or sy~tem may be considered in finding that reasbriable 

diligence' has been sho,,!n in the development of water right's for aLL 
features of the entire project or system. 43 

The intent of the extension of time provision under Nevada law 
1.S to provide the opportunity for the permittee to resolve 
temporary 
proof of 

adverse conditions which prevent 
completion of works and proof 

compliance with, the 

of beneficial use 
requirements set forth on the permit. To ensure and maintain the 
integrity and equity of'the appropriation prOcess, it is essential 
that the process must not be improperly applied to reserve the 
water resource without beneficial use of the water or to retain a 
water right without reasonable progress to comply with the 
beneficial use requirements. 

. 40 NRS 533.380. 

41 MRS 533.380. 

42 NRS 533.380(6). 

43 NRS 533.380(6). 
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, ' IV ... ~ 'i/, 
whenl\'pplicatipn ,47654 was filed in'1984 it was estimated that 

,three years"w()~~d>l?e' nee?~d",to9()lI)~,lete the ,diversion, works and, 

five years to.prove,beneJicial 'use 6f the waters under the permit. 
\ ~ '" { ,'"-, "f -'_ <l '," _. ' "., 

when change"APpli'cation 51854wa~, fil'ed in 1988 it was estimated 

that 30 days ~ere'rieed~d,to c6n;iruct the 'works, and one 
. , ", ~,; ;" J. ',~ _ '_ .;, ~ ,', ',-"; , 

needed to prove, beneficial use of the water. More than 
.~! . \., 

have passed' Sl.nce a:perini~ was originally granted 

permittee's project. 

year was 

11, :years' 

for the 

'The, State Engineer concludes that Gem Enterprises has 

encountered, what could be considered either temporary or permanent 

obstacles to placing'the waterto,beneficial·use. The issue 9f the 

NDOT's oven iding and superior claims to Gem #1 and #9 ,and, the 

subsequent appeal of the trespass' decision from BJ:.M, if resolved in 

Gem Ehter~pises' favor, can be considered a temporarY obstacle, 

Heiwever ,.if the issue is resolved against Gem Enterprises it may be 

a permanent obstacle: 

The " State' Engineer' concludes that no evidence was supplied 

indicating, any judicial appeal' of the IBLA decision in 1987 

declaring Gem #1 and #9 null and void< TherefoI;e, the i987 

d,ecisi6n of theIBLAwith regard to Gem ,#1 and Gem #9 is fi'rral as 

far as the' evidence in :thi5 case. The State Engineer concludes 

that the appeal to the' IBLA of the, BLM decision of May 1994, whereby 

.GemEnterprises was found to be in trespass is still pending; and 

,until the trespass ,decision 1S heard on' the merits it 1S a, 

,temporary adv,erse,condi tion. 'which prevented compliance with the 

proof of be'nefJ.cial use requirements as the evidence indicates the 

well is within an area claimed by the NDOT. 

The State Engineer concludes he has no jurisdiction ov~'r the 

issue of t~e dispute ~etweenGein Enterprises, the NDOT'and the BLM 

regarding NDOT's over rapping claims to the areas claimed by Gem as 

Gem #land#g', or' amended Gem, #1, or over the issue ofa right-of­

way, 
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v. 
The State Engineer concludes that the designation of the 

mining claim area as threatened .desert tortoise habitat, and the 

possibility that the designation may be removed .after studies, 

could be viewed as a temporary adverse condition which prevented 

the permittee from placing· the water to beneficial use. However, 

the State Engineer also concludes that the evidence indicates that 

Gem Enterprises could proceed even in light of the designation if 

it is willing to pay the cost for mitigation but for the resolution 
of the trespass declsionand the NDOT claim. The State Engineer. 

further concludes that. the evidence indicates that the p~rmittee 

has not taken much action in an attempt to try to obtain final 

resolution of these issues, and that the desert tortoise 

designation does not appear to be a permanent obstacle. to placing 

the water to beneficial use . 
'RULING 

The cancellation of Permit 51854 ~s hereby rescinded with the, 

following conditions. The due date for filing Proof .of Beneficial 

Use of the. waters is now established as September 9, 1996. The 

priority date;of Perm,it51.8.54 is now November 27, 19.95. 
Applications "for ... extension of time will be granted, if 

requested ,at least unti-l. t,hE\ resolution of the lBLA appeal. I f an 
application for. extensiondf time is'_ f iied in lieu of Proof of 

Beneficial Us'e the permittee must provide more detail than has 
. "' - ',' ~' , 

previously)een supplied ,.il1'.the applications for extension of time 
and should; specif ica'llY': address the permittee's efforts at good 
.faith and' reasonable diligence in placing the water to beneficial 

',t, .', - • . 

use, including,'· 
.~ 

b~t 'not' limited to, . efforts which have been 

undertaken to mo~e along Gem Enterprises' appeal of the trespass 
decision before the Interio~Board of Land Appeals, efforts towards 

resolution of the deser~ tortoise habitat designation and 
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mi tigation, efforts towards resolution of ,the NDOT, 'compet'ing 

claims, and effor,ts towards f.inancing for the overall proj.ect:.. If 
" 

the required specif ic efforts are not demonstrated no further 

extensions of time will be granted. 

RMT/SJT/ab 

Dated this 11th day of 

December 1996 
--------------~, . 
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.ut.~~~~;;~/ fl~_ 
R. MICHAELT;;~'1pillu",p .-E. 

• .. '- -+ ,.. "" State EngJ.neeF·/~.'" '" 
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