IN THE. OFFICE QF THE STATE ENGINEER
' "OF THE STATE OF NEVADA

IN THE MATTER OF THE POSSIBLE. FORFEITURE OF
WATER RIGHTS UNDER PERMIT 17137, CERTIFICATE
5699 FROM AN UNDERGROUND SOURCE, AMARGOSA
DESERT GROUNDWATER BASIN (230), NYE COUNTY,
NEVADA ‘ R

' RULING
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~ GENERAL

Application'17137 was filedﬁby Charles M. Barr on January 3.
1957, "to appropriate the uﬁderoround waters within the Amargosa
Desert GroundWater Basin, Nye County, Nevada. Permit 17137 was
approved oo April 29, 1957, for 3.0 cubic¢ foot per second (cfs) for
irrigation:and domestic,use.' Certificate 5699 under Permit 17137
was issued on March 17 1964, for 1.56 cfs of water not to exceed
400 acre feet annually (AFA) for the irrigation of 80 acres of
land, located w1th1n the NE& NE% . and the’ NWi NE$ of Section 35
T.16S., R.48E. ‘. M.D. B &M The p01nt of d1ver51on is" located w1th1n
the NE% NE& of "said Section 35.1° |

e o - II : ke o -
On March ﬁ73l1§§3 Amargosa .Résources, Incorporated (ARI)

' petltloned the: State Englneer to declare certain ~water rlghts

forfelted 2. Permlt 17137 Certlflcate 5699 is 1nc1uded 'in the
petition. The petltloner submltted records going back to 1985 to
show the non- use of water. - The alleged period of. non—use, for the
purpose of this forfelture proceedlng, is 1985 through 1992.
T R 5 O o
On May 16; i?j énd3léﬂ~i994[ the State Engineer conducted a

'.hearing to'allow the petitioner the opportunity to provide the

foundation7for the evidence filed in support of the pe’tition.3

Irile No. 17137, official records in the office of the State
Englneer C . . !

, 2Exhlblt Na's. 1 and 2 Public Administrative Hearlng before
the State Engineer May 16- 18 1994,

: JEXhlblt No. 7 Publlc Admlnlstratlve Hearlng before the State
Englneer May 16 18, 1994 '
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On October 9, 1996 a hearing was held to consideri the

'p0351b1e forfelture of Permlt .17137 Certlflcate 5699 - The
‘-petltlonerh AR, dld not appear at the hearlng

Cn L iR Ty IV
At the hearlng to con51der the forfelture of Permlt 17340

’Certlflcate 5865, administratlve notlce was taken of the record

developed at the foundatlon hearlng, May, 1994 and of the record
developed at all .the prev;ous hearlngs on the 1nd1v1dual water
§ S R ‘
. 'S | A
At the hearlng, Counsel for one of the water- rlght holders.
moved to dlsmlss the petltlon regardlng Permlt 17137, Certlflcate

“5699 on the grounds that ARIL dld not appear to present ev1dence
~and testlmony supporting its petition to declare the forfeiture of

Permit 17137, Certificate"5699.7' In addition, a motion to strike

Exhibit Nos. l?'throegh;21\and=2? waSJentered, based on .ARI's

failure to appear and make its witnesses available for cross.
a .

The Hearlng Offlcer stated that the State Englneer has the

'statutory authorlty to declare a forfelture of water rlghts in ‘the

absence of a third party petltlon as provided in NRS 534 090. The "
evidence submltted at the foundation hearing is on the record was
subject to general cross examination, and stands on its own, even
in the absence of expert. testimony that was provided- 1n past
hearlngs by ARI's w1tnesses The Hearing Offlcer found that where
ev1dence of a p0531b1e forfelture of water rlghts ex1sts, it must

‘quhibit‘No xigg Public Admlnlstratlve Hearlng before the
State Engineer. October 9 1996. o , .

. 5Transcrlpt p. 10, Public Admlnlstratlve Hearlng before the
State Englneer October S, 1996 ~ . :

'ﬁTranscript pp. 9, ‘Public Admlnlstratlve Hearlng before the
State Engineer October 9, 199s8.

TTranscrlpt pp i0, Publlc Admlnlstratlve Hearlng before.the

- ‘State Engineer, October 9, 1996.

8Transcrlpt pp.10= 16 Public Admlnlstratlve Hearlng before the
State Englneer October 9 1996 \
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be pnrsued,-regardless of who appears or does not appear to support
such evidence.  The Hearing Officer further found that the hearing

‘should“rightfully proceed. The motion to dismiss and the motion to.

strlke were denied. 3
"Counsel for the water rlght holder noted for the record that

cross examination of ARI's W1tnesses regardlng the specific water
rights was:not allowed at_the _foundationlhearing.'l0 fThat‘Cross
examination was deferred to the hearing . on “the specificIWater
right. Counsel noted that the water right ‘holder was denied-the
opportunlty to Cross examlne ARI's witnesses on his specrflc water
rlght by ARI s fallure to appear at this hearlng 16 General cross_
examlnatlon of ARI's eXhlbltS occurred at the foundatlon hearlng
Some exhlblts are clear and stand on their own and don' t requlre

"any further cross examlnatlon Others are not self explanatory and
.may. be given less welight due to ARI's fallure to appear. . The State‘

Englneer 1s dedicated to developlng a complete record and provrdlng-

a full and fair hearlng H

- . : V I - . N
. Mr. . Bill Quinn, _who performed the pumpage 1nventory in
Amargosa Valley in 1990, - is no longer an employee of the- D1v151on,

- of Water Resources' The water right holders had the opportunlty to

submlt questlons for Mr. Qulnn prior to the hearlng, that would be

answered 1n wrltlng and' be made a part of the record. 1 No

guesticons .for Mr. Qulnn. were submitted. Before the hearlng,

Counsel for the water rlght holder requested the State Englneer to
subpoena Mr Qulnn H‘ The State Englneer stated that Mr. Quinn's

gTranscrlpt pp 11 -12 and 16 18, pPublic Admlnlstratlve Hearing
before the State Englneer, October 9 1998 .

10Transcrlpt pp 12 14 Publlc Admlnlstratlve Hearing before
the State Englneer, October 9 1996,

11Transcrlpt pb. 13 14 Publlc Admlnlstratlve Hearlng before
the State Englneer, October 9 1996 : . ‘ :

12Exh:L_blt_No 199 Publlc Admlnlstratlve Hearlng before the
State Engineer, October 9 1996 ' : . ]

_ _ Exnibit No. 215 Public Admlnlstratlve Hearlng before the
State Engineer, October 9, 1996
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1ive'testimony is not an essential element in determining whether
and cohvincing
standard M ‘The State Englneer felt that the water rlght holders
would have a full and fair hearrng_wrtbout Mr. Quinn' sltestrmony.‘
The State'Engineer found that it_was'not Warranted]to subpoena Mr.
Quinn. Therefore, the request for the.subpoena was denied.g
| | FINDINGS OF FACT |

The State Engineerlhas taken annual pumpage,inventories in the
Amargosa Desert Groundwater Basin since 1983 for‘the purpose of
overall basin managemeﬁt The annual groundwater pumpage inventory
for the Amargosa Desert Groundwater Basrn, for the years 1985
through 1992 shows that no water was used for 1rrlgat10n on any of

the 80 acres of land shown as ‘the place of use under Permlt 17137
The testimony of the individuals who performed

Certlflcate 5699. 16
the 1nventor1es for those " years, except 1990,1I conflrmed that no

1rr1gatlon occurred during " those years. .18 . Mr. Jasoniking, who
performed the 1nventory in 1991, 1992, and 1993 testified that it
was obv1ous to him that the place of use was not 1rrlgated 1 The
property was covered w1th sagebrush and rabbltbrush 0 In 1993,

'-4“Exhibit No. 216 Publlc Admlnlstratlve Hearlng before the .
State Engineer, October 9 1996 L , o .

15Exhj.-bit No. 216 Publlc Admlnlstratlve Hearlng before the-
State Engineer, October 9 1996

: 16Exhlblt No ‘10, Public Admlnlstratlve Hearlng before the
. State Englneer May 16 is. 1994 PR

: ”Mr ,Blll Qulnn performed the 1990 1nventory in Amargosa
.Valley - 4 _ .

_ 18Transcrlpt pp. 26 and 50~ 51 Publlc Admlnlstratlve Hearlng
before the State Englneer October 9 1996

I

lgTranscrlpt p 70 Publlc Admlnlstratlve Hearlng before the
State Englneer, October 9 1996 '

20Transcrlpt p 65 66 and Exhlblt No 14 Public Admlnlstratlve
Hearlng before the State Englneer Qctober 9 1996. N
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Mr. King noted that there was no‘eleotriCal power at the site of
the certificated pornt of d1versron and he was unable to locate the
well ca51ng o : L . ' . )

L The property to Wthh Permlt 17137, Certificate ,5699u is
apbﬂrtenant, has been drvlded 1nto ‘81X parcele,' identified as
Assessor Parcel Nos. (APN) 19-091-04 (20 acres), 19-091-05 (10
acres), 19-091-06 (10 acres), 19-091-07 (10 acres), 19-091-07 (10
acres), and 19-091-08 (20 acresy'n' In an affidavit' a resident
" of the area stated that durlng the period 1988 1992, she personally
observed a vegetable garden and a pasture’ with a pond in ‘which
';horses, burros, and brrds were feeding and watering. Accordlng to
the'affidavit, this. area covered about one-half of the 20 aores on
-APN 19-091- os'ﬁ Mr: King testified that there was an open area
near a house that is observed in the photograph he took in 1993 u
It is. dlfflcult to see where the open area beglns because of ‘the

sagebrush growing on. the rest of the property & . APN 19- 091 08 is

located at least one quarter mlle from the certificated point of .
dlver51on and is served by a well other than the certificated
‘well. % The State Engineer flnds that one- half of APN 19-091-08,

amounting to 10 acres was 1rrlgated durrng the alleged forfelture
period. Regardlng the remalnlng 70 acres, the State Englneer finds
that the pumpage 1nventor1es, the sagebrush coverage over  the

RIS

21Transcrrpt pp 43 51, and 60, Public Admlnlstratlve Hearlng
before the State Englneer, October 9 1990,

>

22Exhlblt No. 206 Publlc Admlnlstratlve Hearing before the
State Engineer,. October 9, 1996. - , :

. :*‘nExhibit.No 221, Public Admlnlstratlve Hearlng berore the
State Engineer October 9 1996 _ &
No. “14,_ Public

24Transcrlpt pp "74-75. and  Exhibit
1996.

Administrative Hearing before the 8tate Engineer, October 9

%Transcrlpt p' 75, Public Admlnlstratlve Hearlng before the
State Englneer, October 9, 1996. . .

- 2‘5Transcr1pt P. ?4 and EXhlblt " Nos. 205 and 206 Publlcr
Admlnlstratlve Hearing before the State Englneer, October 9 199s.
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‘the place of use

llrrlgated trees on h1s property

' beneficial use of a portion of Permit 17137,
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entire 70 acres, and the aerral photograph taken 1n 19880, ” present

clear and convrnc1ng evrdence that water was not- used under this

portlon of Permlt 17137 Certlflcate 5699 durlng the alleqed

_forfelture perlod' - 1, A -¢

‘, ;.- y «" ,}l'{ II
In 1995 and”1995 benef1c1al use of the water under Permit
17137 Certlflcate 5699 occurred on two ‘of the parcels comprising
7 Rlchard DeW1tt who purchased APN 19-091-06
in 1995, 2 planted and 1rrlgated an oat crop on his 10 acres 1n

19%6. 2 Mr Wllllam Shuster purchased ‘APN 19-091-04 in 199530 and
% Neither Mr. DeWwitt nor Mr .

Shuster have knowledge of any 1rrlgat10n on their: respectlve
leen the fact that the forfeltore
the State Engineer finds that the
Certificate 5699

propertles prlor to 1993 3
proceedlng began in June, 19983,

occnrred after-the forfeiture proceeding had begun.
: - o I11. ‘ ’
Both Mr. Dewitt.andpnr. Shuster stated that. they did not
‘receive notice of this forfeiture proceeding. . Mr. DeWitt
acquired APN‘19—091506 in 1995 from Nye COunty-and-Mr; Shuster
acquired APN 19-091-04 from Russell and Ruth Leonard in 1995. A .

Ngxnhibit No- 221, Publlc Admlnlstratlve Hearing before the
-State Engineer, October 9 1996, :

28Transcrlpt p. 97 Publlc Administrative Hearlng before the
State Englneer, October 9, 199s6.

Borranscript pp. 94-96 and Exhlblt Nos . 217 218, rand 219,
Public Administrative Hearing before the State Englneer, October 9,

1996.

30Transcript p. 101, Public. Admlnlstratlve Hearlng before the
State Engineer, October g9, 1996. . ,

31Transcrlpt pp 100 Public Admlnlstratlve Hearlng before the
State Engineer, October 9 1996 :

32Transcrlpt Pp. 97 - and 101, Publlc Admlnlstratlve Hearlng
before the State Engineer, October 9, 1996 :

33Transcrlpt pp. 97-98 and 101 102, Public Admlnlstratlve
Hearlng before the State Englneer October 9, 1996.
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review of the file for Permital?i§7 ihdicatesfthat Nye County and
Mr. and Mrs. Leonard were notified by certified mail in June, 1993,

that a forfeiture proceeding hadfbegun regarding Permit‘17137

These same partles were sent by certlfled mail,
199623
Shuster dld not notlfy the State‘

Certificate 5699

Because Mr DeW1tt and Mr.

Englneer that they had obtalned ownershlp of portlons of Permit

17137 Certificate 5699 the State Englneer ‘was unaware of any

It is the respon51b111ty of the new owner.of a

ownership change
State Englneer of - the <change in

water rlght to notlfy the

ownership. “ S
The State Englneer flnds that proper notlce of the forfelture

proceedlngs was made in accordance with the 1nformatlon on record

_in- the offlce of the State Englneer
: CONCLUSIONS

. I. . :
The étate_Engineer has jurisdiction in this matter.¥
Failﬁre:for a period'of five consecutive years on the part of
to use beneficially ail-or any part of - the,

a water, rightdholder
4 underground water for the purpose for which the rlght is acqulred
works a forfelture of the water: rlght to the extent of the non-

use .’ _ o

. o Ir. | J
Because the Iawndidiaéore a forfeiture there must “be clear

and conv1nc1ng ev1dence of the statutory perlod of non- use, for the

State Engineer to declare a forrelture Under the rule adopted by

IS
Y

Hpile 17137
-Englneer . ‘7.'A,“'- o

BNrs 533, 334

'officialfreCOrdaﬁipfthe office -of -the State

ll‘! Rl

¥NRs Chapters 533 and 534 B

37Nas 534. 090,
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the Nevada Supreme Court;-substantial use of'water rightsaafter the
statutory'period of non-use ﬁouree“ claims to forfeiture so long as
no claim or proceeding of forfeiture has be_gun.38 ' ' |
. . _ - ‘ «Iv.f ,
There is ev1dence show1ng that water,
other than the certlflcated well, was used on 10 acres w1th1n APN

diverted from a well

319 -091- -08. - The State Englneer concludes that thls portlon of

PermitT17137, Certlflcate 5699 1s not declared forfeited. The

kholder'of this portion of the water right must file the appropriate
ownership documents and ‘an application to' change the point - of
diversion within 120 days of the date of. thlS ruling. '

Regarding the remalhder of Permit 1?137, Permlt 5699 theh
is. clear and conv1nc1ng

‘State Englneer cbncludes that there
The State

evidence: of continuous nOn use exceeding f1ve Years.

Engineer- further concludes that this remalnlng portlon of- Permlt

17137, Certlflcate 5699 is forfeited.
Sy L o V. _
ReeuSe of water under Permit 17137, certificate 5699 occurred
on parcels identified.asﬁhPN 13~091—Oe”and-194091—05 in 1995 and
of water occurredtiafter the

- 1996, reepectivelya This use
Therefore, the State Englneer

forfeiturefproceedinb'hadnbegun.
concludes. that the forfeiture was not cured.

I | © VI. ‘ ’

The current owners of parcels 1dent1f1ed as APN 19 091-04 and
19~ 091 06 d1d not notlfy the State Engineer that they had acguired
portions of Permlt 17137 Certlflcate 5699. Therefore, the State
Engineer was not aware ‘that they owned portions of thlS water
right. The State Englneer properly notlced those partles whom he

reasonably ascertalned were the owners of Permlt 17137 Certlflcatet

5699, - The State Englneer concludes that proper notlce was made
regardlng these forfelture proceedlngs o

ES

L

33Townwof Eureka v,
Nev, 826 P.z2d 948 (1991)

Offlce of the State Enag'r of Nevada, 108
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'declared forfelted

 remaining portlon of Permit 17137,
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- | ~RULING
The right to‘heneficially use the water appropriated under
Certificate 5699'appurtehant to 10

that portlon of . Permit 17137,
'is not

acres of land w1th1n APN - 19 091- 08 amounting to 50 AFA,
The owner of said parcel is requlred to file

'approprlate ownership documents and an application to change the

~ point of diversion w1th1n 120 days of the date of this rullng

The right to benef1c1ally use the water approprlated under the
Certificate 5699, amounting to

18 ‘herebyr declared

350. AFA appurtenant to 70 acres of land,
not placed “to

forfeited on the groﬁnds that the water was
beneflclal use for a contlnuous perlod of time exceedlng flve

_years.
& i : :
o . MICHAEL TURN' SEED ,- P E.
. . _ LT tate Engineer Tt :
L e e - NE ““”Qsju
RMT/JCP/ab i~ . : ' e
’ : . s,
pated thle i0th day\of‘(' R ’
December o .,‘1926,a-‘?



