" FILED TO CHANGE ‘THE POINT OF

IN THE OFFICE OF THE STATE ENGINEER
" OF THE STATE OF NEVADA

IN THE MATTER OF THE FORFEITURE OF )
PERMIT 12978, CERTIFICATE 3894, AND)
PERMIT 12979, CERTIFICATE 3895, AND}
'CHANGE APPLICATIONS 51868, 51869

53786, 53787, 56299-T AND 56300 -T .lRULING

DIVERSION AND PLACE AND MANNER OF ‘

‘USE OF WATERS- PREVIQUSLY # &45 4 g
APPROPRIATED FROM AN UNDERGROUND _
SOURCE WITHIN THE TRUCKEE MEADOWSq
GROUNDWATER BASIN (87), WASHOE L
COUNTY, NEVADA o )

-
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Water rlght Certlflcate 3894 was 1ssued under Permlt 12978 on
October 15, 1952 . to Rewana Farms, Inc ! Certlflcate 3894 allowed

for the dlver51on of 0., 0062 CublC feet per second {cis) or

-\) 1) -

sufflclent water for the stockwaterlng of 200 cattle and barn use
within the ‘SE} NE} of Section 30, °T.19N., R.20E., M.D.B. &M ! The
point of diversion is descrlbed as belng located at Brooks Well No
1 w1th1n the SE% NE# of sald Sectlon 30.
' . o _ II1. | |
_Water right Certificate 3895 was issued under Permit 12979 on

- October 15, 1952,'to Rewana‘Farms,'Inc.3 Certificate 3895 aLlowed
for the diversion of 0. 085 cfs of water for dairy processing and

domestlc use w1th1n the NE& SE¥ of Section 30 T. 19N R 20E.

"M.D.B.&M. i The point of diversion is described as belng located‘

at Brooks Wells No. 2A° and 2B within the NE% SE% of sald Sectlon‘

IFile No._12973,'offi¢iai records in the Office of the State
Engineer. . o : :

'Exhibit No. 2, public administrative hearing before the State
Engineer, October 11, 1991. (Hereinafter "Exhibit No. 2").

JFile No. 12979, official records in the Office of the State
Engineer, - . . : L

‘Exhibit No. 3.
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30. The water from the wells was commlngled and used to serve a
mllk proce351ng plant dalry barns corrals and dwelllngs.1
. R “JIII.?j . L
Appllcatlon 51868 was flled on February 25, 19488, by.Westpac
'Utilltles,‘a d1v151on of Sierra Pac1f1c Power Company, to change
the point of dlver51on place and manner of use of 0.085 cfs, not

to exceed 61 43 acre feet annually (afa), of the water prev1ously

a:approprlated under Permit 12979 ‘Certlflcate 3895, for ~municipal

PUrpoOses w1th1n the certlflcated water service terrltory of Sierra .

Pacific Power Company.’ 5 " The proposed 901nt of diversion is -
descrlbed .as be1ng located within the NW& SE% of Section 31,
.19N., R. 20E., M.D.B.&M. 6
IV. . | _
Appllcatlon 51869 was filed on February 25, 1988, by Westpac

IUtllltleS, a d1v151on of Sierra Pacific Power Company, to Change

the point of diversion, place and manner of use of 0.0062 cfs, not

to exceed 4.48 afa, of the water previously appropriated under

Permit 12978, Certificate 3894, for municipal purposes within the

certificated water service territory of Sierra Pacific _Eowerkf
Company. T The proposed point ef diversion is  described as being

‘located within the W4 SE& of Section 31, T.19Nl;. R.20E.,
M.D.B.&M. 3 L

Application‘53786 was filed on August 23;;1989, by the Airport
Authority of Washoe County to change the place of use and manner of

‘use of 0.0062 cfs of the water previocusly appropriated under Permit

'File No. 51868, orficial records in the Office of the State

‘Engineer,

bExhibit No. 4.

'File No. 51869, official records in the Office of the State
Englneer - - SR ' e

BExhibit Mo. 5.
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-,12978f‘Certificate 3894 ‘for ifrigation_purposesiwithin portions of. -

Sections 20, 29 and 30, T.19N., R.20E. M'D B.&M. s The ‘proposed
point. of dlver51on 1s descrlbed as belng located: w1th1n the SE& NE4
of Sectlon 30, T. 19N R.20E., M.D.B.&M. 10

o ,'.VI. R :

Appllcatlon 53787 was filed on August 23, 1989, by the Alrport
Authority of Washoe County to change the place of use and manner of
use of 0.085 cfs_of the water previously approprlatedrunder Permlt
12979, Certificate 3895, for irrigation purposes within portiohs of
Sectlons 20, 29 ahd 30 T.19N., R.20E., M.D.B.é&M. n The proposed
p01nt of diversion is described as belng located within the NE# SE&'

‘of Section 30, T.19N., R.20E., M.D.B.&M. 12

. VII. , ‘
Appllcatlon 56299- T was filed on May" 16 1991, by the Alrport
Authorlty of Washoe. County to change the place of use and manner of -
use of O. 0106 cfs of the water previously approprlated under Permit:
12978 Certlflcate 3894 for 1rrlgatlon purposes w1th1n portions of
sections 21, .22, .27 and 28, T.19N., R.20E., M.D.B.&M.D ' The
proposed point of diversion 1s descrlbed as belng located w1th1n

the SE# NE} of Section 30, T.19N., R.20E., M.D.B. &M. 14

. VIII. : ,
Appllcatlon 56300 T was filed on May 16, 1991 by the Airport
Author;ty of Washoe County to change the place of use apd mannerrof

Srile No. 53786, ofﬁicial,records in‘the.Office‘of the_Stafe;~
Engineer. ' DRI T . _

 Wgyhibit No. 6. °

11File No.. 53787 off1c1al records in the Offlce of the State
Engineer. N MR : : .

“Exh1b1t5H9,§7:‘¢~ i I

BFrile mo. 56299&T} officiéllrecords in the Office of the State
Engineer. L e Ty o .

YExhibit No. 8.
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use of‘0.145 cfs of the water’previously'appropriated under Permit
12@79, Certificate 3895, for irrigation purposesAWithin portions_of
Sections 21, 22, 27 and 28, T.19N., R.20E., M.D.B.&M.!%  The
proposed point of dlver51on 1s descrlbed as belng located within
the NEf SEf of SectlonHSOJ T¢19N.,.R.2QE,, M.D.B.&M.“ o
- : - "\ S . . R _

After all partles of 1nterest were duly notlced by certlfled'

mail, a publlc admlnlstratlve hearlng was held on October 11, 1991,

before - representatlves of the Offrce of the State Engineer at :

Carson CltY, Nevada U The hearlng was scheduled to determlne the

- true present owner offPermlt 12978 Certlflcate 3894, and Permlt
12979, Certlflcate 3895 and to determine whether or not the water

rights ev1denced by sald certlflcates had been’ forfelted under the
terms of NRS 534. 090'18 T
. . ' FINDINGS OF FACT
: :-i .‘ o ] j:."‘ - ,-t s i ‘

Testlmony was prov1ded that the dairy (Model Dalry) which
operated at the place of use under Permits 12978 and 12979, closed
1ts doors in 1975 and no other dairy has operated at the place of
use since that date.l - From 1985 through 1991 employees of the
Offlce of the State Engineer phy51cally visited the Truckee Meadows

Groundwater Basin- and conducted what are known as groundwater

pumpage 1nventor1es which documented the use of water as authorlzed

15Flle No 56300 T off1c1al records in the Offlce of the State_
Engineer..

16Exhlblt No 9.

”Publlc admlnlstratlve hearlng before the State Englneer,
October 11, 1991 (Herelnafter "Transcrlpt"z)

18’I‘he State Engineer notes a typographlcal error in the hearlng
notice found in Exhibit No. 1 as it identifies -the forfeiture
statute as NRS 533.090. However, the- forfeiture statute w1th

- regard to underground waters is found in NRS 534 090..

1gTranscrlpt, p. 18.
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under Permit 12978, Certificate 3894, ahd:Permit 12979, Certificate‘
3895, for each of those years 20 For each of the years from 1985_.
through 1991 the pumpage 1nventor1es 1nd1cated that no water had’

'been used as authorlzed under either certificate.?! The employeeju
who had . been performlng the pumpage 1nventor1es"since 1987

testified that he had not found an existing well since he started
d01ng the pumpage 1nventor1es ‘that . his predecessor who tralned ‘him
indicated that he had not found the wells, and that he had not seen
cattle at. the place of use since 1987. LY

Barry’ Brooks,,owner of Model Dalry from 1955 through July‘,

f1977 testlfled that the dalry had been sold in 1877. H -Further

ev1dence 1nd1cated that the dalry began u51ng water supplled by
Slerra Pac1f1c Power :Company in 1964 u and that the dalry only.

‘used Brooks Well ZA occa51ona11y for approx1mately another two

years after 1tlbegan u51ng water supplled by Sierra Pacific Power
15 :
Bob Esperance testlfled on behalf of the Alrport Authorlty

that Warehouse Market.leased the Model Dairy fac1lltY-PrlOI‘tO the .
Airport‘Authority’s pﬁrchaSe of the propertylih Janoary'1986 and
used the. facility to store cheese, equipment, display cases, and to
clean and renovate eguipment. However, Mr.. Esperance had no
persconal knowledge of the existence of the wells or from'where
Warehouse.Market‘obtained w.atel':.Its The State Engineer finds that

zaOfflc:Lal records of the Office of the State Englneer

21Exhlblt No 17, and off1c1al records of the Office of the
Btate Engineer. ‘ oo

22Transcrlpt pp.‘23‘?_25.

23Transcrlpt pp. 27 -~ 30.
| HExhibit No. 16.

25

Transcript, pp. 28 33; Exhibit.mo. 10; Exhibit No. 13.

26Transcript, PP. 34 - 40.
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‘even if the Warehouse Market used the wells, which the State

Englneer flnds unl1kely as water was supplled to the fac111ty by
Slerra Pa01f1c Power Company, no ev1dence was provided Wthh showed
any use of the wells and the commerc1al use by Warehouse Market was
not authorlzed ‘under the certlfxcates .
The State Englneer further flnds that from 1985 through 1991

‘no water was used as authorlzed by Permlt 12978, Certlflcate 3894 -

or Perm1t 12979 Cert1f1cate 3895, and ‘no ev1dence was. prov1ded-
that showed any use of elther Brooks Well No. 1, 2A or 2B during
that period of: tlme thereby worklng a forfelture of the ‘water
rlghts '
. . II. . ‘

Whlle a portlon of the hearlng in this matter was concerned
with the dispute between. the ‘Alrport Authority. and.AWestpac
Utilities as to ownership of Permits 12978 and 12979, since that

_ time the State Engineer has i1nitiated a policy that the Division of

Water Resources does not resolve disputes between private partles
as to the ownership of water rlghts In llght of the State

'Engineer's decision that these certificates are forfelted _1f the

part1es choose to pursue the matter as to ownership they can e1ther
settle it between themselves ‘or in the approprlate court and then .
inform the State Engineer as to the outcome. The State Englneer
finds he w1ll not rule on the ownershlp issue.
‘ ITL. . .
The State Engineer finds that a permit cannot be granted under

change appllcatlons 51868 51869, 53786, 53787, 56299-T, 56300-T

because there is no valid water right that can be changed by the
appllcatlons '



‘the subJect matter of thls actlon and determlnatlon

'granted by the State Englneer

ﬂfto the use of that water to the extent of the nonuse

"Ruling

Page 7

. CONCLUSIONS OF LAW '~
| | . '”‘>-5i}’ . p_ | | | |
The State Englneer has Jurlsdlctlon over the partles and of
27
‘ & II., S -
The State Englneer concludes that in order for a water right
permlt to rlpen into" a water rlght certlflcate the permlttee must

',flle proof of the appllcatlon of the water to benef1c1al use w1th1n;
the time frame set forth in the permlt or in any exten51on of tlme;

2. After a: certlflcate is 1ssued on

" a.permit, fallure for flve success1ve years on the part of the.

'certlflcate holder to use. beneflclally all .or any part of the
,underground water of the State of Nevada for the purpose for whlchd

| .the right is acqulred or clalmed works a forfelture of. the ‘right

29

Forfelture ~must: be demonstrated by clear' and conv1nc1ng.

ev1denoe Clear and conv1n01ng ev1dence is that evrdence whlch__f
lfalls somewhere between a preponderance of the ev1dence and the
* higher standard of beyond a reasonable doubt M To, establlsh a ;'
‘fact by clear and conv1nc1ng ev1dence a party must persuade the

trler of fact that the prop051t10n is’ hlghly probable or’ must

' produce in the mind of the fact flnder a. flrm bélief. or convrctlon‘
'that the- allegatlons 1n questron are true H ‘The - State Englneer‘
'Vconcludes based on the pumpage 1nventor1es show1ng no. use of the

water from 1985 - 199} on the ev1dence that the dalry began to use

”NRS Chapters 533 and 534

”NRS 533 410

B T O SR T SN
VO b, TR

. Bygs 534 090 ;C;ju~z~-‘ 5

301 Cllfford ‘8. Flshman Jones on Ev1dence Section 3 10 at 238
(7th Ed. 1992) 'j R c e - co ‘;uf .

g, at.gsg..».; _.
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water supplled by Slerra Pa01f1c Power Company in 1964 on the fact

.that the dairy closed 1n 1975 and on ‘the lack of- any evrdence of

use of the waters as’ allowed under ‘the Perm1ts/Cert1flcates, that
no water was placed to benef1c1al use as authorized under Permlt
12978 Cert1f1cate 398@,Jor under Permlt 12979 ‘Certificate 3985

The State Englneer further flnds there 1s clear and convincing
ev1dence that no water was used for the purpose for whlch the water
rights were acqulred under Permlt 129?8 Certlflcate 3984 or under
Permit 12979 Certlflcate 3985, for five successive years worklng_-T

a forfe1ture of the water r1ghts under Nevada law .

ﬂ’:- SRRV § § ¢

rf‘ - B

. NRS 533 345(1) prov1des that an appllcatlon can be flled to

change the. p01nt of d1versron, manner or place of use, “of water

already approprlated Water already approprlated ‘in reference to

-.& change appllcatlon, refers to water represented by a water rlght

permit or certificate ‘in good standlngaz' Where a water right
certlflcate has been forfelted the water rlght is no longer valid;
thus, it is not in good standlng and cannot be used to support a

© change appllcatlon

In the case of change Appllcat1ons 51868 51869, 53?86 53787,
56299-T, 56300-T. the underlylng-certrflcates have,been forfelted.
The Stateé Engineer concludes that as Certificates 3894 and 3895

"have been forfelted no water right. ex1sts that can be used to .

support the change appllcatlons
' RULING

‘ The rlght to benef1C1ally use 0. 0062 cublc feet per second
(cfs) or SUfflClent water for 200 cattle for stockwaterlng and barn
use under Permit 12978 Certlflcate 3894 appurtenant to the SE4 NE%
of  Section 30, T.19N. R. 20E M D. B &M. 1s hereby declared
forfeited based on the fallure for a periocd of five successive
years ©on the part of the holder of the rlght ‘to benef1c1ally use

Yyrs 533.324,
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the water for the purposes for which the subject water right was
acguired. -Nofwater‘rightkremainsvin‘existence under Certificate
3894, - oy - A
The right to‘beheriéiaily usé'o 085 cubic feet per second of
“water for dairy proces31ng “and domestlc use under Permit 12979,
Certificate 3895 appurtenant to- the NE% SEf of Sectlon 30, T.19N.
R 20E. M D.B.&M: is hereby declared forfelted based on the fallure
for a perLodJOf flve succe531ve years on ‘the part of the ‘holder of

the rlght to benef1c1ally use the water for the purposes for which

the subJect water rlght was acqulred . No water rlght remalns in
existence under Certlflcate 3895. ' . :

. Change" \nppllgathne 51868, 51869, 53786, 53787, 56299-T,
56300-T. are herebydenied| &s the underlying certificates. which
supported the change‘appllcatlons have been forfelted

State Englneer ’__ﬂ\f"_,_ x
R ";.'ﬁ, "\“.

RMT/SJT/ab |
" Dated this _19th  day of

Novembver -, 1996,




