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_the SE& SW& of sald Sectlon 34

IN THE OFFICE OF THE STATE ENGINEER -
OF THE STATE OF NEVADA -

IN THE MATTER OF CANCELLED PERMITS ).
53700 AND 53701 FILED TO CHANGE THE)
POINT OF DIVERSION AND PLACE OF. USE)" -

OF WATERS PREVIOUSLY APPROPRIATED ) RULING
FROM AN UNDERGROUND SOURCE WITHIN ) S .
THE PLEASANT VALLEY GROUNDWATER y #4442
BASIN (88), WASHOE COUNTY, NEVADA., ) :

GENERAL
Application 53700 was-filed'on'July 20, 1989 by George‘Pbore

“and Merle B. Winburn to change the boint-of diversion and place of

use of a 0.781 cubic foot per second (cfs), not to exceed 63.0

acre-feet annually, portion of the water previously appronfiated

under Permlt 49324 for qua51 mun1c1pal purposes for use within the -

8% NE+, NE# NE4 of Section 34, T.18 N., R.19 E., M.D.B.& M.! The

proposed point of diversion 1s descrlbed as belng located w1th1n
Permlt 49324 was approved by the

State Englneer on May 8 1989 P ‘
'_ Appllcatlon 53?01 was flled on July 20 1989 by'Merle B.

- Winburn to change the p01nt of dlve151on and place of use of 0.02

cfs, not to exceed 11.6 acre feet annually, of the. water prev1ously
approprlated under Permlt 46958 for au351 munlclpal purposes for
‘use within the Sé NE&, NE& NE& of Sectlon ‘34, T.18 N., R.19 E

M.D.B. & M. 3 The proposed p01nt of dlver51on is descrlbed as belng
located w1fh1n the SE% SwWi of sald Sectlon 34. Permit 46958 was
approved on September 4 1981 to change the place of use of Permlt

42760.

IFile No. 53700, official records of the Office of the State
"Engineer. _ o o o
2File No. 53701;dofficial records of the Office. of the State
Engineer. L - : :
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Appllcatlons 53700 and 53701 proposed to comblne 74 acre- feet

'of water at the new 901nt of d1versron to serve 66 lots w1th1n the
prlace of’ use - The owner of record Nell J. Redfleld Trust,
acguired Appllcatlons 53700 and 53701 on or- about July 28 1989..

‘ Permits 53700 and 53701 were granted by the State Englneer on
December 30 199L Under both Permlts 93700 and 53701 proof of

completlon of work was flrst due to "be filed- 1n the Gffice of the

State Englneer on Qr before_October 4\ 1992 Proof of beneficial -

use of the waters under Permlt 53700 was first due to be filed in
the Offlce of xhe State Englneer on or before October 4, 1996, a |
under Permlt 53701 on or betore October 4, 1993.

, on October 5, i@@SJ’thevétate Engineer sent notice to the
. permittee that it had not complled with the permlt terms in that it

had not timely flled proof of completion. of work as required under

both Permlts 53700 and 53701, and had not tlmely filed nroof of - -

benef1c1al use as requ1red under Permit 53701. -
I11. o
on October 16, 1995 the permittees flled appllcatlons for
_extension of tlme for flllng proof of completion of work and proof '
~of beneficial use_under Permits 53700 and 53701 and explalnedrln'
,part the following reasons for needing the extension of time:
That ‘the "(p)ermlttee has been actively and aggre551vely'

marketing the real property to which thls permit 1s
appurtenant"; . ‘

That "(t)he Charter of the corporation precludes the
Trust from actually developing the .real property";
"{a)ccordingly, the Trust must sell the property, the
subject of -this water right, to a “developer', who will
‘obtain the necessary local and state approvals"; "(t)he
Trust, therefore, 1s not a builder or developer";

That "(t)he national econcmy, the local economy, and the
fact that large blocks of land are readily available
w1th1n the Truckee Meadows and surrounding areas, has, to
some degree, hindered the sales'; "(a)ccordlngly, the
Trust must retain the property and malntaln ‘its highest

value,”;
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That “(s)ales of real property 1n the area are pending";
“the State of Nevada, Department of Transportation, has
! - condemned, by .eminent domain, certain real property owned
! _ by permlttee"- "(a)lthough not included within the place
! " of rthe subject. water ‘rights, such action reduces the-
B " ability of permlttee to successfully market .its . real
] ' property”- : . ,

|

| . o . e o .
!i That “(p)ermittee was one of the owners of Galena Resort,

g ' which entity owned a large:portion of Mt. Rose"; "{o)n -~
" : - August 12, 1994, escrow closed, wherein the United States -
ﬁ - Government acguired the property owned by Galena Resort'; .
f o "{d)uring the pendency of the long escrow, permittee was.
’ . unaware of ‘whether. the éscrow would close or not";
: ‘ "{t)hat dec¢ision had a large part in determining how the
: : waters depicted in this permlt should best be put to a

beneflclal use"' and

i _
* ' " That “(p)ermlttee has in addition to the above,; suffered
B ' - delays '~ pending conclu51on of the recent Nevadaj
~ legislature™; "(i)t was unknown exactly what entity,
“meaning Westpac Utilities or Washoe County; would
; L actually serve water to the real property covered by this
. permit"; ”(s)lnce that issue has now been resolved,
i ’ permittee  is working closely with -Washoe County,
: . attemptlng to 1ntegrate these water rights into Washoe
. g County s existing systems“ “"(u)ntil such resolutions are
N ' complete,. permlttfe 1s unable to place the water to a

ﬁ , ‘ beneficial use. nls )
a : : ‘ o
T IV.

-

H _ ' By letteredated May 15, 1996, the~State Engineet found that.
o three extensions of time had been granted to complete the diversion
z \ -works and file the proof of completion of the work under Permit
) - 53700. One extensiqn_of.time had been granted to file the proof of
. completion of work under Permit 49324 before Permit 53700'was
 approved. A total of four extensions of time had already been
granted to file preof of completion of work under Permits-49324.and
! 53700. . | .
i ' Three exten51ons of tlme had been granted to complete the
f dlver51on works and flle the proof of completlon of the work and;
d_ two exten51ons of time had been granted to- establlsh beneficial use
4 and file proof of beneficial use under Permlt 53701 Five

. extensions of time had been granted to flle the proof of beneflcn_al_i




owner is Drecluded from developlng the property,
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use under Perhlt 46958 before Permlt 53701 was approved A,totai

of seven exten51ons of time had already been granted to file Droof
of bene11c1al use under Permlts 46958 and 53701. B

~ The: State Englneer found rrom the request for exten51on of
time . that as the water rlght owner is precluded from actually

developlng the property. and 1s unable to’ complete the . prOJect
good cause had not ‘been

within a reasonable perlod of time,
Since the

demonstrated to grant the requested exten51ons of tlme
any uncertalnty,

delay or adverse effect resultlng from the pendency ot the long
or from the Nevada legislature's

escrow regardlng Galena Resort,
- or from economic oOr

reeolutron of water service juriediction,
‘market conditions was 1rrelevant ooncerning the abilitv of. the
.owner to establlsh benef1c1al use 1n compllance w1th the permlt
requlrements _ ' L

The State. Englneer further found that retalnlng a water right
an 1ndef1n1te period o¢f time for the proposed,
or pending sale of land tO{_whichf thef permit is
appurtenant, or‘pending-negotiations to . integrate the permit'into
the Washoe Cogntyrweter system, without reasonable progress to
eSteblrsh benefioial use, was contrary,to_the intent of'Nevade

Water Law.

‘permit - -for_
prospective,

V.

Pursuant to NRS 533.395, the permittee timely filed a written

petltlon requestlng review of the cancellatlon -~ After all partles

duly noticed by certlfled mall a publlc

‘of interest were:
1996, at Carson City,

adminietretive hearing was held on_July 11,

Nevada, before repréesentatives of the Office of the State
Engineer.? I : ‘
3Transcript, public administrative hearing before the State

Engineer, July 11, 1996. (Hereinafter "Transcript”.) . .



Washoe County has plans to- connect the. SYstems in the future.

‘. , N T

v s~ FINDINGS :‘OF FACT

) S I.

Testlmony was prov1ded at the publlc admlnlstratlve hearlng

that Washoe County operates two water systems, the Mount Rose water
in the  local area

At

system “and the _Tlmberllne ‘water system,’
identified as the place’of use'uhder Permits 53700 and 53701.°

the present time the two water systems are not connected; however,
. . . 5

_ Testlmony was further prov1ded that before Washoe County would
approve any development at the place of use 1dent1f1ed .under

- Permits 53700 and 53701 Washoe County would require a sewer system. .

be in place as opposed‘tO'septic tank systems of waste disposal
As a sewer system 15 not avallable to serve this property at the
present time Washoe Cpunty would not likely approve a project for
development at'this_time on the land covered'by the permits.§ “Even
ifxthe permlttee were'té complete the works without the sewer in
place bu1ld1ng permits would not be granted. at the place of use. 1.

The State Englneer finds that the 1ssue of 1nab111ty to

-proceed due to the fact that sewer service is uneyallableAls new

informetion not previously. presented to the State Engineer in the

request for extension of tlme, and in effect precludes anyone from

proceedlng ‘to perfect the water rights at- the place of use .

1dent1f1ed under Permit 53700 and 53701 for the immediate future.
| | II. -

Testlmony also indicated that a sewer system should be under

constructlon by the end of 1996, to be completed by 1997, which

would put arsewer main interceptor % mile from the place of use,

sy 7

. 4Ttanscrlptg-pp. 20 -21.
5Ti‘ahscfipt,_p. 20.
frranscript, pp. 26 - 27.

?Transcript,:p.‘27.



:'Therefore, by the end of 1997 a sewer connection should be only a
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and that the Tlmberllne subd1v151on, Wthh is’ located between the
main . interceptor and the place of ‘use fis; already sewered
few hundred feet from the place of ‘use 1dent1f1ed 1n the permits. §

The State Englneer flnds that any develooment of ‘the place of use
appears . to be precluded until at least ‘the end of 1997 the

: tlmeirame-antlclpated-ror haylng_a sewer connect1on,avarlable to

service the property identified as the place of use.
| . ' S &5 R
Testlmony was prov1ded at tne publlc admlnlstratlve hearlng

'that when the permlttee purchased Permlts 53700 and 53701 the

seller agreed to have 1nfrastructure in place that would supply
water to the lots 1dent1f1ed under the permits. 9; However the -

. seller did not have sthe 1nfrastructure in place or the well

capac1ty to complete thelseller s obllgatlon under the agreement
with the permlttee 10:? Further i the seller passed away before
fulfilling . hls'( contractual obllgatlon . with ‘regard to
infrastructure . However Washoe County is working w1th the
permlttee to resolve the problems left from the seller s fallure to
complete the. contractual obllgatlons 11 The- State Engineer finds

: that the 1nfrastructure problems and resultlng demlse of the person

'contractually respons1bleﬁfor the lnfrastructure has hlndered the
permlttee from proceedlng ‘with development of the water. source,
however, the State Englneer further finds that the permlttee has
been worklng with Washoe County in attemptlng to flnd a resolution’

to the lnfrastructure problem.

8Transcrlpt pp 33 - 34.
qTranscrlpt op 29 - 31.
10Transcr'ipt, pD. 45 - 46,

Ueranseript, p. 32.
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U % CONCLUSIONS OF LAW
,r? ‘ "\\ T L {- : I. . ‘\ )
o The State En01neer has Jurlsdlctlon over the partles and of

the subJect matter of thls actlon*and determlnatlon
, / cep vl _ . - II 4’;" , . ‘
" NRS 533 590( ) prov1des that if a person: holdlng a water rlght

permlt falls to tlmely fale the Droof of completlon 0f work the

State Englneer shall notlfy the person that the permlt is being

held for cancellatron and should the holder w1th1n 30 days faii to -
the State - Englneer shall cancel

prov1des that the State
good cause shown .upon

fiie the requlredkdooumentatlon,
the permit. However, NES 533.390(2)
Englneer may in his discretion for
application made prior. to the exolratlon of the 30- day perlod
grant an extension of time in which to file the proof of completion
of work. : 4"w | IR o
'NRS 533.410, applicable to the filing of proof of beneficial
use, provides -that fﬁe State Engineer may for good cause shown,
upon application made prlor to the explratlon of the 30-day perlod
grant an extens1on of time for flllng proof of benef1c1al use ot

the waters. : , _
NRS 533.395 pr0v1des that if, at any time in the judgment of

. the State Englneer, the holder of any permit is not proceeding with

good faith and reasonable dlllgence to perfect the approprlatlon,
the state engineer- shall require the submlsslon of such proof and
eyidence as may be necessary to show a compliance with the\law.
The oermittee arguéd,that the State Engineer did not compi? with:
" NRS 533. 395(1) in that theVState Engineer did ﬁot first. require'the
subm1551on of such proof and evidence as may be necessary to show
compllance with the law before cancellation of the permlts 1

'yR$ Chapters 533 and 534.

”TranScript,‘pﬁ. 9 - 12.
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The State Englneer concludes that NRS 533, 395(1) provides the

h“State Englneer with an addltlonal avenue for reuulrlng ‘information
- as . to . good falth and due d111gence other than that prov1ded ‘for

under’ the prov1srons of NRS 533 390 and NRS. 533 410 Whlch allow for

‘ appllcatlons for exten51on of time - ‘for” f111ng proof of completlon

and proof- of beneflclal use,'and that a separate request by the
State Englneer for the subm1s51on of proof and ‘evidence is- not'

'requlred out51de the process of the - appllcatlon requestlng anf

exten51on of tlme o The exten31on of time form requests detalled
1nformat10n as; to the reasons for the water rlaht not belng
perfected and add1t1onal pages may be attached 1f requlred for a

On January 13 1995 .the permlttee was informed by letter from-
the State Englneer that unless substant1al progress was made or
51gn1f1cant m1t1gat1ng c1rcumstances existed future apnllcatlons
for exten51ons of tlme would be denled The permlttee had the B
opportunlty 1n 1ts appllcatlons for extension of time to. ‘provide *
the State Englneer w1th any additional proof or ev1dence of its

- -good . faith. land _ reasonable - diligerice pin perfectlng the
- appropriation The State Englneer concludes that the permlttee is

mlstaken in its- 1nterpretat10n of NRS 533. 395(1) _
 The applications for extension of time were filed pursuant to
NRS 533.390 and. NRS 533.410. NRS 533.395(2) provides that if a

4 permlt is cancelled under the provisions of NRS 533.390, 533.395 or

233. 410 -the holder of the permit has the right to- tlmely flle a,'
petltlon for review.of the cancellation at a public¢ hearing. If
the dec151on. of . the State _Engineer  modifies: or -rescinds the'

-cancellatlon the effectlve date of the approprlatlon under the*‘

permlt 'is vacated and replaced by the date of the filing of. the -
written petltlon .for rev1ew NRS 533, 395(4) prov1des that a
cancellatlon of a. permlt may not be the subject of a 3ud1c1al
‘proceeding. unless a petition for review is filed
‘cancellatlon_afflrmed,_modified or rescinded by the State.Englneer.

“and: thefr
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The State Englneer concludes that the petltlon for review of the

"cancellatlon was properly before hlm Dursuant to NRS' 553 395(2)

. ) IIT. &
In the perfectlon of a water rlght a permlttee is allowed
under the law sufficient time after “the date of approval of "the

’appllcatlon to complete appllcatlon of the water to benef1c1al

14‘ The State Englneer shall not grant an exten51on of time -
unless proof and ev1dence is submltted that shows ‘the permlttee is

- proceedlng 1n good falth and with reasonable dlllgence to perfect

13 The measure of reasonable dlllgence is the

the appllcatlon
in a

steady appllcatlon of effort to Derfect .the appllcatlon
reasonably expedient and efflclent manner under all the facts and-
'01rcumstances L . J ’ '
The 1ntent of the exten51on of tlme prov1510n under Nevada law
‘the opportunity for the permittee to resolve’
-temporary adverse condltlons, whlch prevent compllance with the
proof ‘off completlon_,of .works ' and rproof' of benef101a1 use
requiremenfs set forth on the permit. lTo ensure and maintain the
. integrity -and equlty of the approprlatlon process, it 1s essentlal
that. the processsnot'be 1mproperly applled to reserve the - waterf'
resource w1thout beneflclal use oOf the water or to retaln a water -
rlght w1thout reasonable progress o comply w1th the beneflclal use

is to prov1de

reoulrements . A , E . _
, However, NRS 533 380(3) prov1des that the State Englneer may

for good cause shown extend the tlme 1n whlch the constructlon work

must be completed or water applled ‘to beneflclal use under ‘any -

NRS 533 580(4) provldes that when the - holder of a permit

permlt
town, public

for any .use whlch may be” served by a county, clty,

water dlstrlct or publlc water ‘company, requests‘an“extension of

“NRS,SSSJBSOQ
'~ 15yrs 533.380.
1NRS 533.380(6)..



l hereby granted to May 21 1997,
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time to apply the water to benefxcral use,hthe State Englneer
shall 1n determlnlng whether to qrant or 'deny the exten51on,

con51der whether the holder has shown good cause for not havrng

'made comnlete aDDllcatlpn of the water to a beneficial use.

The State Englneer concludes that nothlng has changed’

regardlng Redfleld Trust s ablllty totdevelop thls water source and
“, However, “the - State Engineer

apply the water to benef1c1al use.
County s prohlbltlon of any’

concludes that due to Washoe
development at the place of use - until the issue of sewer llnes is
resolved prevents any person from completing the appllcatlen of
“this water to benef1c1al use at least: unt11 1997 : :
RUL IHG

The cancellatlon of Permits 53700 and 53701 'is hereby

rescinded based upon the new -information provided at the
administratiye hearing_that precludes anYOne from deVeloping the
‘propert?‘and water right until the sewer problem is resolved. The
new prlOIltY date for Permlts 53700 and 53701 1is May 21, 1996 The
the

permittee has 30 days from the date of this rullng to flle
requlred requests for extension of time, and- ‘upon flllng they are .
If the_property has. not been‘

escrow closed by May 21, 1998, and

successfully ‘marketed and
' no

evidence of such filed in the Office of_the~8tate Engineer,
further extensions of time will be granted. While the law ‘allows
for 5pecu1ation inVland " the water law does’ not 'allow the same
Elther . a permlttee is pursuing perfectlon of a water

latitude.
rlght or the water rlght will be cancelled and attempts ‘at selllng

”Transcrlpt;fpp, 40 - 43.
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property to which a water fight'is attadhed does not demonstrate

good faith and. reasonable dllluence 1n the pursult of Derfectlon of

a water. rlght '1- I S S
;,' ~ ‘ﬁ J
- : ‘,‘ }} :{
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