IN THE OFFICE OF THE STATE ENGINEER
-OF THE STATE OF NEVADA :

IN THE MATTER OF APPLICATION 62272 T .

"FILED TO CHANGE THE POINT OF DIVERSION

THE PUBLIC WATERS OF WHITE'S CREEK IN
THE TRUCKEE MEADOWS GROUNDWATER. BASIN # 443 g}

g.

PLACE AND MANNER OF USE-OF A PORTION OF) = RULIHG .
. . L
RE

(087), WASHOE COUNTY, 'NEVADA. )y
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, o , ' N S ‘ B
' Appllcatlon 622?2 T was tlled on " June - 27 1996, by Washoe
County, to temporarlly change the point of dlver31on place and
manner of use of 0, 313 cublc foot per second (cfs), not to exceed
50 acre feet annually, “a portlon of water from- Whlte S Creek
prev1ously approprlated under Permlt 41662 for qua51 mun1c1pal

'purposes 1’ The ex1st1ng p01nt of’ dlver51on under Permlt 41662 is
descrlbed as belng located. w1th1n the NE& sw& of Sectlon 30,

T:18N., R. ZOE M. D B EM ‘at the dlvergence of Howard'"s Creek and
Brown s Creek from Whlte s Creek. Permlt 41662 changed the place
and manner of'use of Clalm 716 under the Flnal Decree in Unlted
States of Amerlca vs" ,Orr Water Ditch Co. ,, “In. Equlty Docket No. A- -3
(D. Nev. 1944)(here1nafter "Truckee Rlver Decree") A . The proposed

manner of use 1s for constructlon water, i.e. ‘dust control and o

compactlon, for one year. The Droposed point of diversion under °
Appllcatlon' 62272= T is described -as being  located further
-downstream on Howard's Creek from the adthoriéed point of diversion
for elther Permit 41662 or Claims 716 or 717 w1th1n the SE# SW& of
Section 19, T.18N., R. 20E 'M.D.B. &M

lrile No. 62272-T, official records in the Office of the State
Engineer. D ~ o o .

pile No.‘41662;°official records .in the Office of the State
Engineer. T : : o
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Appllcatlon 62272 T was’ protested on July 11 1996 “by - Ramon7'

CH. Schmutz on the grounds that the appllcatlon would.be detrlmental
fto the dellvery of hlS Whlte s Creek water shares down stream “and.

requested the appllcatlon be denied. 2
, . ..
Appllcatlon 62272 T was protested on July 17, 1996 by Russell
~B.. Crook on the follow1ng grounds

I am protestlng thls as 1t is, to my best knowledge,'illegal'.
to- remove water from above the point of dlver31on :

_This seem (src) to be a developers problem and not a- County,_
State or Landowners problem. This is changing the use as is
.- only for a small area to be developed for dust abatement.
’_M Crook also requested the appllcatlon be denled
_ - y ‘__ v, A
& A letter of concern was recelved by fac51m11e on July i1,
1996 from Rusty Crook pre51dent ThlSlSlt Ranch Camp, 'Inc. The
,letter conveys the concern that the appllcant through this change

"hmay enhance its. rlght to the detrlment of the other water rlght

holders on - the system 1_
R . V.
Appllcatlon 62272 T was also protested by Lyn Mundt on August'

'30L11996, on the grounds that‘the grantlng of the application would
" be contrary'to ‘the . public interest in that'property values along

the creek would decllne harm would be caused to the rlparlan flora

and fauna ,and 1t would be detrimental to -the water quallty of
Steamboat Creek.!

. _ . VIi. . _ .
By letter dated ‘August 12, 1996; vahid Behmaram,"ofl_the-

L'UtllltY Division of Washoe County, responded to the’orotests of

Schmutz and Crook He 1nd1cated that Washoe County was willing to

"compensate the Protestants for any loss of head resultlng from’ the

dlver51on : g?f‘{‘Q‘
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~ PINDINGS OF FACT
T ‘

The‘point of diVersion;for Claims 716 and 717 as described in -

the Truckee River'DeCree‘is'located within Section. 36 T.18N.

R.18E., 'M.D.B. &M : Permlt 41662 descrlbes the point of dlver81on_
‘as belng located w1th1n the NEZ SW& of Section 30, T.18N., R. ZOE.,
"~ M.D.B.&M. The Unlted States Geologlcal Survey Mt. Rose NE Nev.

7.5 Quadrangle map does not 1ndlcate that either Whlte s Creek or

‘Howard s Creek 'flow within Section 36, T.18N., R. 19E., M. D.B. &M,
The State Englneer flnds that hlstorlcal and phy51cal data 1nd1cate-]
'that the point of dlver51on under Clalms 716 and. 717 is . located at -
the dlvergence of Howard's’ Creek and Brown s Creek from Whlte s

Creek. - The BState. Englneer flnds that - Howard 5 Creek may be
con51dered as the means of conveyance for Clalms 716 and 717 as the

point of dlver51on is actually upstream from the places of use-and‘;f

the present locatlon of where water 1is diuérted - The State
Englneer finds that Appllcatlon £2272~T proposes to move the p01nt

of dlversron downstream_of the splltter-box that‘d1v1des Whlte s

Creek into Brown's Creek and Howard's Creek"i.e}tfdownstream of
the legal 901nt “of dlver51on for Claim -717. - The State Engineer

further flnds that the 1egal p01nt of dlverSLOn for the Clalm 717'
‘water 1s actually upstream from the point. of dlver51on descrlbed

under Apollcatlon 62272 T.
| o 1I. S c
By ‘letter dated July 19, 1996, Alfred Gardner, P.E., of .the

~ UtllltY D1v1510n of Washoe County descrlbed how. Washoe County plans .

to dlvert water from Howard 8 Creek. He 1ndlcated that’ ‘the d951gn

'w1ll use an . aggreoate infiltration gallery in the stream bed to
- fill a wet well adjacent to ‘the creek, and only when the pump in

the wet well is runn1ng w111 water be dlverted from the creek The

::f-'. e

3Truckee Rlver Decree at p. 81. R.29 E. was corrected to R.19

E. per errata sheet from the Federal Water Master as found in Flle
No. 62272 -T. S : .
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State Englneer flnds that the nroposed dlver51on w1ll have mlnlmal
1mpact on the adjacent rlparlan vegetatlon '
, ' III 4
. An 1nformal fleld 1nvest1gat10n was conducted on July 19,
1596, ! on ‘Howard's Creek by personnel from the Division of ‘Water

'Resources The State Englneer finds that there is a loss of water

from Whlte s Creek 1nto Steamboat Canal due. to poor malntenance of
the flume structure whlch takes white’ s Creek water over Steamboat
Canal The amount of water leaking from the flume is an amount of
water. apnrox1mately eaual to the amount apblled for, under
Appllcatlon 62272 T. The State Englneer flnds 1f the downstreamS

‘water users wrll repalr ‘this leak, no effect w1ll be seehn in the
lquantlty of water. avallable to the protestants upon grantlng of. a

permlt under Appllcatlon 62272-T.
\ o ' v,
The State Engrneer finds from flow measurements taken in the

:past by the Federal Water Master ] Otflcei that Cla1m 717 water

rlght holders have been dlvertlng more ‘water than allowed in: the
Truckee River Decree The percentage of water dlverted has been _
dlsproportlonal to the advantage of the users of Claim’ 717 51nce‘”

_ the current dlver51ontstructure at virginia Street was bullt

. “1_.f/' V.
The' State Englneer flnds only one subdivision has beenﬁ\

‘approved downstream of the proposed ‘point. of dlver51on under -

Appl1cat10n 62272 T ‘and there 1s no 1nd1cat10n on the subdivision

map that any 1and w1th1n thlS subd1v151on has been set aside for

open ‘space along thls stretch ‘of the creek notr does any rlparlan:
water rlght ex1st for those land owners adJacent to the Howard's:

-Creek for the malntenance of. any instream flows. 4: ‘The . State”r

AN

Engineer flnds that the property holders have no water rights in

Z
A

4The rlparlan rlghts doctrine was repudlated in .Jones v
Adams, 19 Nev.. 78 (1885), and stated that the riparian right.
doctrlne has never been the law in Nevada.
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Howard's Creek' The State “Engineer further lfinds that the
applicant .is the legal owner of thlS water . rlght and legallv

'entltled to the consumptlve use of ‘this water

VI

‘ The State Englneer flndS that the hlstorlc flows of Howard' s

Creek since the tlme ‘of ‘the Truckee Rlver Decree have been fully

utlllzed for 1rr1gatlon purposes up gradlent of Steamboat Creek- by

the decreed owners and thelr assrgns “and there 1s no hlstorlcal

flow from Howard s Creek to Steamboat Creek h ‘

E N ©OVII. - .

The State Engrneer flnds that ‘the conveyance of- water to theﬂj

Claim 717 users and to “the pornt of diversion under a permit-

‘,granted under Applacatlon 62272 ~T through Howard S Creek ‘will
ingure that water w1ll remaln 1n the creek bed to’ prov1de water forf

the natlve flora and fauna T-However, the Clalm 717 owners could
choose to take thelr water at the legal p01nt of dlver51on which is

:upstream at the dlvergence of Howard s Creek and’ Brown s ‘Creek.

There 1s no water rlght Wthh supports malntenance of. these creeks
_ : R “yIII. |
The State Englneer flnds that the appllcant 1s w1111ng tOff

'_compensate for head loss rf any, for the Claim 717 users

o IX.

‘The point of divérsion under Application 62272-T is downstream

~from the authorized point_of diversion under;Claim 717. The State
Engineer finds that the effect of the proposed diversion rate would

have mininal effect'on‘the head of water at the Ciaim 717 diversion

structure’ whlch is actually located downstream from the decreed

point of dlver51on ' ' ' '
. : X. _ _

Nevada law'requirestcontractors to control the dust generated

5

from construction.sités.’ Contractors have been fined and sued for

'NAC 445B.001 - 445B.395, in particular NAC 445B.365.
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”large'sdms of money for not controlling'dust from’construction

6

sites. The State ‘Engineer. flnds that approprlatlng water for the

. purpose of controlllng dust at constructlon 51tes is 1n the oubllc
'1nterest

CONCLUSIONS
R , , ,
The State Englneer has jurlsdlctlon over the subject matter

'of this actlon ‘and determlnatlon T

‘ CII. ,
The State Englneer is prohlblted by law from grantlng a permlt

- to change where:

A. The proposed ‘use conflicts with existing .

: .rights, or: : T :

B.  The Proposed use threatens "to?. prove -
detrlmental to the publlc 1nterest e
' ' COIII.

The State Englneer concludes‘ the grantlng of Aopllcatlon/'
62272 T would not confllct with existing rlghts The aDpllcant has
offered to compensate for any head loss due to the orantlng of a
permit under Appllcatlon 62272 T. ' .

: ' iv. R

The State Englneer concludes that grantlng of Appllcatlon'

62272- T ‘would not prove detrimental to the public interest. 'The

water remalnlng in’ Howard s Creek to serve Claim 717 users w1ll
rprov1de a source of water for riparian flora and fauna. The waters
~of Howard's Creek do not normally 1nfluence the water quallty of

Steamboat Creek, as the water of Howard's. Creek 18 not- hlstorlcallv‘
trlbutary to Steamboat Creek ‘

A

6State Envtl thmfhe;v.‘John Lawrence'Neyada,,los Nev. 431.'

(1992). . LR
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The protests to Appllcatlon 62272 T are herebv overruled and

said apbllcatlon is herebv approved subject to

1. -jpayment of statutory fees
2. existing rlghtSfon‘the-source;h
3. the permittee providing for any head loss, if
- any, of the other Howard' s Creek users due- to'
thlS .permit, :

4. ,cont1nu1ng Jurlsdlctlon and regulatlon by the
Federal Water Master and -

;5; Permit 62272-- T w111 expire one vear from the date.
- of the 1ssuance of the permit.

RMT/MJR/ab_

' Dated this __25th day'ofﬂ"'

-Septemberl—lggsj“;



