_IN THE MATTER OF EOREEITURE OFlWATER‘ .

IN THE OFFICE OF THE STATE ENGINEER -
' 1:. OF THE STATE OF NEVADA '

RIGHTS UNDER PERMIT 24179, CERTIFICATE
8641, AND CHANGE APPLICATIONS 52401,
52402, AND 52953,  PAHRUMP VALLEY -
ARTESIAN GROUNDWATER BASIN (162),.

NYE COUNTY, NEVADA. ' "

RULING
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GENERAL -
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Application’ 24179 was filed by Earl Burson on October 16‘|
1967 to approprlate the underground waters of the Pahrump Valley '
Artesian Groundwater Basin for irrigation and domestic purposes on
the 320 acres comprising the w%_of_Sectlon 12, T.21S8., R.53E.,
M.D.B. &M " The point of diversion is described ae‘being located

‘w1th1n the Nwi NW& of Sald Section 12 1= A permlt was 1ssued under
"Appllcatlon 24179 on March 26, 1968, for 2.7 cublc feet per second'

(cfs) of water not to exceed 5.0 acre-feet per acre ‘

On November 7. 1975L the State Engineer issued Certificate

8641 allowing for the diversion of 0.64 cfs of water, not to exceed
-180.3 acre-feet -annually’ (afa), for the irrigation of 36.06 acres

wrthln the NW& Nw& of said Sectlon 12. 3
: _ _ R II. \
The State Englneer 1n1t1a11y descrlbed and de51gnated a

. portion of the Pahrump Valley Artesian Groundwater Basin on March
'11 1941 4 The State Englneer subsequently extended the boundaries

"1Fiie’No. 24179 off1c1al records ln the Offlce of the State
Engineer. : S

, 2State g Exhlblt No 8 publlc admlnlstratlve hearlng before__
the State Englneer, June 5 1990 . {Hereinafter "State's Exhibit
No. 8%.) Do - . _

AR

3State s Exhlblt No 8

T

4State Englneer s Order No;' 176, dated March, 11 1941,

off1c1al records in the office of the State Englneer ‘
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of the desrgnated area of the Pahrump Vallev Arte51an Groundwater»
" Basin: on. January 15 1948 5 and on‘January 23, 1953 i

- On October 26 1987.@the State Englneer 1ssued Order 955'

- wherein- he found that the groundwater levels in- the Pahrump Valleyl"
«were‘ dec11n1ng _and ordered that alk appllcatlons: flled to

approprlate water from the Pahrump Valley Artesian. Groundwater"

Basrn 1n the east 51de of the basrn on- the Pahrump and Manse Fans
would “beé- denled all appllcatlons for all uses except small"

Aihcommercral uses on the valley floor would be denled and that ail

'appllcatlons flled to approprlate water for 1rr1gatlon purposes onf

-;_lands if: Pahrump Valley that have had a certlflcated water rlght
"forfelted where the forfelture occurred prlor to January 1, 1988
'f7would be con51dered for ‘approval on an 1nd1V1dual ba51s, however;'

R such appllcatlons would, only be consrdered if they had been:.filed

fla”w1th1n 60 days of the date the water rlght had been declaredV-

AI;forferted - 1'.;»"15,»; . ‘,?~j._ e :

. , III . ‘
After all partles of 1nterest were duly notlced by certlfled

4 'mall an- admlnlstratlve hearlng was ~held . w1th regard .to the'-V'
;frforfelture of Permlt 24179 Certlflcate 8641 ‘on June 5, 1990 at
‘,Pahrump, Nevada before representatlves or the Offlce of ‘the’ State;

[

' FINDIRGS OF: FACT _'
e PRI o ‘ T T
The water rlghts represented by Permlt 24179 'Certificatek

'_8641 have been through a serles' of dlvlslons, ‘transfers, -

5State Englneer 8 Order No. 193 dated January 15 1948,‘d

‘roff1c1al records 1n the Offlce or the State Englneer

6State Englneer s Order No 205 dated January 23 1§53f'

“offic1al records 1n the Oftlce of the State Englneer

7Transcrlpt publlc admlnlstratlve hearlng before the Statez

IfEngineer, June. 5 1990 (Herelnafter "Transcrlpt" )1\

—‘:‘_.,,

-
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'a531gnments and change appllcatlons 8-'On December 20, 1969, before

the use ot water under Permlt 24179 ‘was ‘perfected by the filing of‘
proof of benef1c1al use, Mr Burson sold to Curtis F. and Allce B.

Freeman approx1mately 20 0 acres w1th appurtenant water rlghts in

"E+ NWi NwWi of sa1d Sectlon 12 1. The State Englneer flnds thlS‘-

parcel was sold on March 19 1985, to Glenn Brown, Trustee for

Robert Graham, and on February 4, 1986,-to Paul V. and Pamela L.
: . C o .1i¢:' . | |

on lecember 13 1974 r. Burson flled Change Appllcatron

_Moore and Marv1n Bawden - ;‘:flﬁ S

29048 to change the p01nt of dlver51on and place of use of a 0.10
cfs portron,of ‘the waters previously approprlated.under Permit

'24179 . The proposed coint of diversion . and placé'of'use are
- Qdescrlbed as belng located w1th1n the NW% NW& of Sectlon 7 T.218.

R.54E ,» M.D.B: &M. 3 Under the change appllcatlon water was strlpped
from the "most Northerlyiand most Westerly thirty-five (35) feet
and the West 205 feet of the East 325 feet of the South 205 feet of

'*the North 240 feet of sald Nwi KwWi of sald Sectlon 12 belng 3.0
'acres T ‘ : o .

A permlt ‘was 1ssued under Appllcatlon 29048 on September 29

‘f975 for 0.10 cfs, not to exceed 15.0 afa, and after flllng Proof

of Benef1c1al Use of the waters, on March 4, 1977, Certlflcate 8988

. was 1issued under. Permlt 29048 for 0.1 cfs, not to exceed 15.0 acre-
'feet ahnually for the rrrlgatlon of 3 0 acres in the NW& WW% of
“sald Sectlon 7 The owner of record of Permlt 29048 Certlflcate
" 8988, is James Wllllam Guin and Certlflcate 8988 was not part of
'thls forfeiture proceedlng ‘

. The State Englneer flnds from the records in the Division of
Water Resources that as a permlt had not been granted on the change

s

aSee attached copy of Nye County Assessor s parcel map from
State s Exhibit No. 8.

‘File No. 29048, official records”;n;the office of the State

Engineer.
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© 24179 and deducted therefrom pursuant to the change appllcatlon

Page_4
appIicatiOn’héforeIthe:proof‘of‘beneficial use was filed, the
waters under the Change Appllcatlon 29048 are to be counted as part
of the total amount certificated under Permit 24179 and deducted
therefrom _pursuant to the change appllcatlon After Permit 29048
was 1ssued 1 0.54 cfs, 165 3 ata, 33. 06 acres, remalned ‘under Permlt
24179, Certlflcate 8641
III

on DeCember'13*"1974 Mr. Burson also flled Change Appllcatlon

- 29049 to change the p01nt of dlver51on and place of use of . a 0.10
cfs portion of the waters prev1ous1y approprlated under Permit

24179, The proposed point of diversion 1is- described as being

- located within the SW}  SW§ of Section 1,- T. 218 ., R.53E.,
'oM D. B.am. 1t Under the change appllcatlon water was strlpped from

2. 5 acres mostly in the SWi NW% NW& of said Sectlon 12. A permlt‘
was issued under Application 29049 on September 29, 1975, and after
filing Proof of Benefioial Use of the waters, on March 4,'1977,'
'Certificate 8989 was issued under Permit 29049 for 0.1 cfs, not to
exceed 12. 5 afa for the 1rr1gatlon of 2.5 acres in the SW& sw& of

1. 10 The owners of record of Permlt 29049, ‘Certificate

said Sectlon
8989 are Darw1n and Mary Lee Easter and Certlflcate 8989 ‘was not -
part of thls forfelture proceedlng o S

‘ The State Engineer finds from the records in the DlVlSlon of

Water Resources that, as a permit had not been granted on the -

,change appllcatlon before the proof of beneflclal use was filed,

ordlnarlly the - waters under Change Appllcatlon 29049 would have

"been counted as part of the total amount certlflcated under Permit

n -

However,_ln this instance the 2.5 acres from whlch the water was

stripped, was not thereafter certificated as 1rrlgable ground

-19Fiie No. 29ﬂ49,uofficial reoords in the Offioe;of the_State
Englneer ' R B o . o -

. 11Flle No, - 24179 Oﬁfiéiai.recOrds~of-the office of the State
Englneer S - T : ‘
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therefore,‘the State Englneer flnds that the waters under Permlt'

29049 should not be deducted from the cert1f1cated amount underfu

Permlt 24179 Thus after Permlt 29049 was ‘isstied, 0. 54 cfs, 165.3
afa, 33 05 acres remalned under Permlt 24179 Certlrlcate 8641
- : ‘-a,ﬁfy- 5;"173'. aL;IV, . ' "- I -

} On the ba81s of the Proof of Bene11c1al Use flled on November’

' 7 1975 the State Enqlneer 1ssued Certlflcate 8641 allow1na for .~
{ the dlver51on of 0. 64 cfs of . water, not to exceed of total duty ofvf

180.3 acre feet annually (afa) ror the lrrlgatlon of 36 06, acreS;
hﬁWlthln the NW& NW& of sa1d Sect1on 12, 17.0° acres (85 0 afa) ofb_
"water rlghts had been perfected 1n ‘the W& NW& NW&, and 19 Ob acresf
(95 3 afa) of water rlghts had been perfected on the E% NW& NW& 12

1In 1969 Mr', Burson sold the Freemans approx1mate1y 20, O acres in -

the Eé Nw& NW% of sald Sectlon 12, along w1th appurtenant water‘*‘

rlghts LOn December 1 1975 Mr . Burson executed a8 qu1tcla1m deed
‘to. the‘Freemans for the same property, along w1th 90.0 acre feet of;

'1 water rlghts, however the prcof of beneflClal use flled on. May 13
1975 showed 19 Ob acres (95 3 afa). was perfected ln the E¥ NWi

TNW%, The State Englneer flnds tHat - the dlscrepancy as to the?

' amount of water conveyed to the Freemans 1s of llttle 1mportance‘_‘

based on’ the flndlng below that all the water appurtenant to that
property is forfelted based on the fallure of the holder to use the
’ water as authorlzed under the certlflcate ‘

: s s LR

. *"‘ s 5 '-‘(:, V |‘

On January 27 1989 Paul v and Pamela L Moore and Marv1n:'

Py
/"[\‘

Bawden successors toﬁthe Freemans 20 0 acres 1n the E% NW& NW&,:

’ sold to Steven V and Clndv L Shearer 6 0- acres of: agrlculturall7

water rlghts eff the1r land 1n the E% NW% NW& of' sald Sectlon 12 1
On February 22 1989 Steven V Shearer and Clndy L: Shearer flleda
Change Appllcatlon 52953 to change the p01nt of - dlver51on and place{
of use of a. 0778 cfs, not to exceed 30 0 afa “a portlon of theﬁ

. ‘ = -
et H I
KIS S e

Hgtave's Exhibit No. 8. .
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_waters prev1ously apnreprlatedfunder Permlt 24719 The water is to

be strlpped from the 3b Ob acres 1n the NW& NW& of sald Sectlon iz,

'that portlon belng the E% Nwi NW& deeded to Paul V Moore ‘and

Pamela L. Moore« and Marv1n R ” Bawden on February 13, 1986,

Appllcatlon 52953 became ready for the State Englneer s actlon onj-7'
_ May 28 1989 The State Englneer flnds that no- actlon was taken on .

Change Appllcatlon 52953 pendlng a/resolutlon of whether the base

f'ujwater rlght Permlt 24179,ACert1f1cate 8641 had been forfelted”
o betore Change Appllcatlon 52953 was flled on February 22 1989.

',-,

e A E T,
P N ,'aI»g

On December 1@ 1977 Mr._hurson entered 1nto an Agreement for-

"Sale of Real Estate whereby Darw1n Easter agreed to purchase ‘the -
'NW% NW& NW&, totalllng 10, 0 acres more ‘or less, together w1th 9, 0‘

acres of water rlghts under Permlt 24179 A ~0On December 11, 1978

' 'ijarw1n Easter flled Change Appllcatlon 36276 to change the p01nt of
~f;d1ver51on of 0. 1b cfs not to exceed 45. 075 acre feet - a. portlon of

the waters prev1ously approprlated under Permlt 24179 The"
proposed p01nt of dlvers1on 1s descrlbed as belng located w1th1n

" the WWi WW§ of Section 12, T.21S., R:53E,, M.D.B.&M,N with the
) (;proposed place of use belng descrlbed as 10 0 acres w1th1n the Nw&' N
CUNWE NW§ of said Section 12 ‘ e |

/By deed ‘dated July' 12, 1980, Clover J. Bufson,f""~Burson‘S'7

L\W£doy,iconveyed the 10 Q- acres, along wrth 9 0 acres of .water
.’rights; to Darw1n Easter On September 22 1981 wa’ permlt was - -
xrlssued on Appllcatlon 36276 for 0.16 cfs, not. to exceed 45 0 afa,f'
' and after flllng Proor of Benef1c1al Use of the waters on July 24,
' 1984 Certlflcate 10975 was 1ssued under Permlt 36276 for 0 lb cfs,
“'not to exceed 45 0 acre teet annually for the 1rr1gat10n of 9.0
R acres' in the- NW& NW% of said  Sectien 12 ” ' Permlt 36276
T Certlflcate 10975 was not part of thls forfelture proceedlng

Mrile No. 36276, official records in the Office of the State

Engineer..
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The State Englneer flnds that after Permlt 36276 was granted

‘0 38 cfs; 120 3. afa, 34 06 acres remalned under Permlt 24179
'h"Certlflcate 8641 ST e ool '

VII

on’ October 5 1978 Mrw;ﬁurson sold to Paul A. and Teresa M.

-'Tanner 4 47 acres located 1n the Ni SW& NW# NW& alono wrth a
: .proportlonate share of the water rlghts 1 By qultclalm deeds dated“

December 4, 1980 and January 2 1981 Clover Burson conveyed to

fLaramle L Burson, Mary J Burson, Gary L. Burson; Tlmothy F_
jisurson, Phllllp R Burson, Judlth A Burson Trahean and Llnda 8.
ifBurson Mackle the S% SW& NW& NW& of sald Sectlon 12, The State;'

; 'Englneer tlnds that the,water rlghts for these parcels remaln under
':"Permlt 24179 Certlflcate 8641 L ‘ - '

S VIII . Lo ,
N Change Appllcatlon 49942 was flled by Paul V. Moore and Pamela

?t Moore and Marv1n R. Bawden on June 24, 1986 to. change thed'
'hmanner of use of O 005 cfs not to exceed 1. 46 ‘acre- foot a portlon'
“of the waters prev1ously appr0pr1ated under Permlt 24179 :The
ffproposed manner of use 1s for qua51 munlclpal purposes w1th1n the o
’ E% NWE NWE of Sectlon 12, “F.218., R.538., M.D.B.sM.lt ’

.

A permlt was 1ssued on Appllcatlon 49942 on June 30 1989, and

“j-after filing Proof of Benef1c1al Use of the waters .on- February 7,
~1994, Certlflcate 13835*was 1ssued under Permlt 49942 for ¢. 005
' {Cfs;~}n0t ¢tb exceed 0: 326 mllllon gallons (1 46 ;acre feet)':

: 7‘ahhua11?‘“ Permlt 49942 Certlflcate 13835 ‘was’ not. oart of thls[ -

A@fiorfelture proceedlng ‘The - State Englneer flnds the remalnlng'
”1water under Permlt 24179 Certlflcate 8641, appurtenant to the E&'
'QNW& Nwi 1s subject to thlS forfelture proceedlng

o Change Appllcatlon 52401 was flled on August 10 1988‘ b'

ﬂfcharles K Hollls and Jean Hollls to change the pornt of dlver51on, o

. . -~

: 1Flle No 49942 offlclal records 1n the Offlce of the Stateﬂ

- Englneer
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place of use and manner or usejd; a 0 0065 cfs portlon of the

-;waters prev1ously approprlated under Permlt 24179 The proposed
Jt manner of use 1s ior quas1 mun1c1pal purposes W1th1n the SEZ’ SE& of
‘Section 15 T 208 R, 53E M D.B: &M ” The» water 1s to ‘be -
'strlpped from the 36 06 acres 1n the NW& Nw& ot sald Sectlon 12,
‘hthat portlon belng the E& NW% NW% deeded to Paul V Moore and
Paméla ‘L. Moore and Marvrn R Bawden Jon February 13 1986

_ pAppllcatlon 52401 became ready for the State Englneer s actlon on'L
‘.cFebruary 11 1989 The State Eng1neer flnds that no actlon was“:d"
'7‘_taken on Change Appllcatlon 52401 pendlng a resolutlon of whether
- the . base . water rlght Permlt 24179 Certlflcate 8641 had been
:',forfelted before Change Appllcatlon 52401 was flled -on August 10
'1988 ' T ’ ‘

. ; . : "X, , ) ) .
Change Appllcatlon 52402 was flled ‘on - August 10 1988 by - .

: Clarence J ‘Mason- to change the p01nt of dlver51on and place of use_
" of a 0. 1037 cfs portlon of the waters prev1ously approprlated under
HPermlt 24179 ,The proposed manner of use is: for 1rr1gat10n and -
Ldomestlc purposes w1th1n the NW& Nwf of Sectlon 8 T 208 R 53E
o M D B &M M The water 1s to be strlpped from the 36 06 acres -in
. the NW& NW& of sald Sectlon 12, that portlon belng the Eé NW& NW&
-i_deeded to Paul V Moore and Pamela L. Moore and Marv1n R Bawden on
i.February 13 1986 Appllcatlon 52402 became ready for the State'
-_Englneer = actlon on February 11 1989 The State Englneer flnds
| ‘that no actlon was taken on Change Appllcatlon 52402 pendlng ‘a
'rresolutlon fo-z whether th ~ base 'water rlght Permlt 24179 _
'Certlflcate 8641 had been forfelted before Change Appllcatlon,- .
'_.52402 was flled on August 10 1988 T ) S -

15Flle No 52491;kofricial recordscih thefoffice br thegétatef

;Englneer

16Flle No“ 52402; official-records;in7the'6fficefoftthehState E

'Englneer R A
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.'of those years

'”the subject matter of thls actlon and determlnatlon

RS DU & SO
Testlmony and ev1dence presented at the admlnlstratlve hearlng,

mshowed that each year from 1982 through 1988 employees of the

: Offlce of the State Englneer phys1cally v151ted the Pahrump Valleyc
r'-Arte51an Groundwater5 Bas1n and conducted what re known as”
1:wgroundwater pumpage 1nventor1es Whlch documented the use of ‘water

Afor 1rr1gatlon purposes as allowed under Certlflcate 8641 for each

” The pumpage 1nventor1es 1ndlcate that from 1982

". through 1988 no water had been used for 1rr1gat10n as allowed under'
."the’ cert1f1cate No ev1dence was presented by the perm1ttee or any '_'

*a_holder of the water rlghts that showed any- use of the water as;
"authorlzed ‘under' Permlt 24179 Certlflcate 8641, at the’
‘Jcertlflcated place of use .. The State Englneer f1nds that from 1982_
'“through 1988 no use: of water for 1rr1catlon purposes took place at..
'Vthe certlflcated place of use, therefore, forfelture of the waterl
»%rlght worked in 1987 . ; ‘ '

A *“:'Af\j;éONCLUSIGNS

e S e R o
R R R |
. " M . &

The State Englneer has Jurlsdlctlon over . the partles and of”a
m ) .

. ”'Tif'{\r*\ y ‘1T, o 5 A
In order for a water rlqht permlt to rlpen 1nto a water rlght"

5cert1f1cate the permlttee must flle proof of the appllcatlon of thes _
””water to benef1c1al use bysthe date set forth in the: permlt or 1ni_‘
,any extensron of_tlme granted by the State Englneef H_;After a

certlflcate 1s 1ssued on a perm1t fallure for’ flve success1ve

. years on the part“oﬁ,the certlflcate holder to use benef1c1a11y

all . or - any part of the underground water of the State of Nevadaj

,l:;for the purpose for whlch the rlght 1s acqu1red or clalmed works :K

?‘State S'EXhlblt No fﬁ;

Wl {,

””Nas Chapters 553 and 534

o ---'HNRS 533 410 . .; } .
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the nonuse . o .
Forfelture must;_be demonstrated by clear and conv1nc1na
evrdence Clear and conv1nc1ng\ev1dence 1s that evidence whlch

falls somewhere between ﬁpreponderance of : the ev1dence and the
:hlgher standardcof beyond a%reasonable doubt “_ To establlsh a
- fact . by clear and convrncrnq ev1dence a party must persuade the
trler of fact that the prop051tlon 1s hlghly probable, or must'

"produce 1n the mlndfof the fact flnder .a flrm bellef or conv1ctlonf~
H ' '

The State Englneer'COncludes there is’ clear and conv1n01ngj o

'}ev1dence a%’ to non use of the water rlght under Permlt 24179,
?fCertlflcate 8641 and no ev1dence was presented to the contrary,;,;
- fthus, a. forfelture of the:. water rlght worked 1n 1987 '

‘ ' P "fib'lta,j,‘ 111 ‘ o ,' &
The State Eng1neer concludes that after the transfers of water”

f—;pursuant to Change Appllcatlons 29048 29049 362?6 and 49942

;‘under Permlt 24179 Certlflcate 8641 there remalned 0 375 cfsj
, 118. 84 afa,. appurtenant to the remalnlng placer of use._under-
.:Certlflcate 8641 and a forfelture of thlS quantlty worked “1n; 1987.

‘--Change Appllcatlons 52401 and 52402 were- flled on August 10, 1988
“and’ Change Appllcatlon 52953 was filed on February 22 1989 The'f

‘State Englneer concludes these appllcatlons were f11ed after the

'”-underlylng base water rlght had been forfelted

.- NRS. 533 345(1) prov1des that an appllcatlon can be flled to, .
'change the p01nt of dlver51on, manner or place of use of water"‘

T

already approprlated Water already approprlated in. reference to- f'

'35 a change appl1cat10n refers to water represented by a. water rlchtg

”NRS 534 090

. 211 Cllfford S Flshman Jones on EV1dence Sectron 3 10 at 238
(7th Ed 1992) ' ‘ .

| 22Id atiage _x'_v“ _»"" ’ @_hl”
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.,permlt or certlflcate 1n good standlnc S Where a. certlfrcate has'

. been forfelted the water rlght 1s no. longer valld thus ,1t 1s not
“in  good , standlnc and cannot be used.” _U support ' change-

'__appllcatlon_ The StateﬁEngrneer concludes that Change Appllcatlonsﬁ'“
52401, 52402 and 52953 cannot be granted as a rorrelture of the

Permlt 241?9 Certlflcate 8641 “which -

‘supported the change appllcatlons, had already occurred before the

change appllcatlons were flled Therefore no water rlght ex1sts“

”'that can be used to support the change appllcatlons

e ..T”?ﬁef?*;«&;_;j' RULING ;f;,‘ S : :
" The- - rlght benef1c1ally use. 0. 375 cfs, 118 84 afa,“'

‘ 'appurtenant to., the E& Nw& NW& and the SW% NW& NW& under Permltf
?124179 Certlflcate 8641 1s hereby declared forfelted : Change
h-hAppllcatlons 52401 52402 and 52953 are hereby denled as no valld

4.water r1ght ex1sts whlch can support the change abpllcatlons ‘ 4

P

Dated thlS ;mlfﬂﬂl_ @éYréf?ff

August }th,ii§§6y

MRS 533,324 0L



