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IN THE OFFICE OF THE. STATE ,'ENGINEER 
OF THE STATE OF NEVADA 

I'N THE MATTEROF THE .POSSIBL.E FORFEITURE OF ) 
WATER RIGHTS UNDER',PERMIT 17 340, CERTIFICATE ) 
5865 FROM AN ,UNDERGROUND SOURCE,AMARGOSA ) 
DESERT GROUNDWATER BASIN (230),' NYE 'COUNTy, ), 
NEVADA. ) ; 

GENERAL 

I. ' 

RULING 

Application 17340 was filed by Melvyn M. Stephens on,August 1, 

1957, 'to appropriate the 'underground waters, within the Amargosa 

Desert Groundwater Basin,Nye County, Nevada. Permit 17340 was 

approVed on Janua~'z,' ,9,1958, for 3.0 cubic foot per second; (cfs) . . - , . 

fo~ irrigation .,and domestic use. .certificate586·S under Permit 

17.430 was issued on March 16, 1965, forO.5 cfs of water'and not to 

exce'ed :1.39.5 acre. feet annually (AFA) for the irrigation of 27.9 

acres of land"locatedwithin Lots 1 (NEi SEi)andS (SEi SEt) of 
, .."'. . .' . . 

Section 32, T.16S.,.R.49.E., M.D.B.&M. 

located wi th,in. the N~t. sEt· of said 

record. are Lawrence~nd' Linda Bray.l 

The point of diversion' is 

Section 32, The owners of 

II. . 
'\ 

On. March 17, .1993,' Amargos'a' Resources, . Incorporated (ARI) 

'petitioned the state Engineer to' declare certain water, rights 

forfeited. 2 , Permit 17340, c~rtificate . ,5'865'>'is included in the . . - , 

pet1t10n., The petitioner d~bmitted records goingb~ckto 1~85 to 
" ,'. .' " '. '-:-'- ","!-- -: ,~, ',,-' ,,!- ,'",:, \. . , 

. show ,the non-use of wate,r :': TheallE?ged" 'p$riba of: non-us'e ,for the 
- . . /' "" '" \:. .,,'J . 

purpose of this forfeiture, proceeding, .is 1985 through 1992. 
, 1·1·1.···' ;; " 

(, -..' ./.'/ 

.On May 16, 17, and 18,1994, the State Engineer c.onducted a 

hearing to allow the petiti6ner the oPPort~nity' to provide the 

foundation for the evide!pce filed in' stipportOfthe PElt it ion .3 

File No. 17340, off icial rkco'rds in' the'Office of .the State 
Engineer. 

,2 ExhipitNo 's, ,1 ahd2 ,P~blic Administrative 'Hearing before 
the State~ngineer May'16-18; 1994 .. 

3 Exhibit 'Nb.· 7:, public'Administrative Hearing 'before the 
State Engineer May )6'-18, 1994;" . 
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On May'l, 1996, a hearing~wa~heldto c6iisider the ,possible 

forfeiture of permitH340:,certlficate,5e6~',4" The p¢titioner, 
~ .,~ ;',~, -':-:-- , :': '5' ".,-.,', --, ';-;,.: 

ARI, did not appear at the ,hearing. _ I, ,I,' ,;" 

" 

At the hearing to GohsidEN:ther forfe:iture of Permit 17340, 

Certif icate 5865,' administratiye'rio~ice was';"taken of record 

developed ,at the ,foundation' h~ilrirlg ; May , 19~'4;" ~nd of' the record 
.' " , ::::~:_ ,"_ 1;- .. - - '- ~:" ' _, -,_, . - '-. ' • • . • 

developed at ' all the, previous ~hea~ings" on the individual' water 

rights. 6 'Objections to th~,takitig of "administrative notice of 

Exhibi t No's. 17', 18" <1'9;", 20>' 21,' 22, a~d 21 we'ie ~oted. 5 ' 

FINDINGS OF FACT 

I. 

,At the hearing, Couns,el for the water right holders moved to 

dismiss the ,petitio'n reg,arding Permit 17340, Certificate 5865, on, . :, - ,. ' " 

t~e grounds that, ART did not appear to present' evidence and 

testimony supporting' its 'petition to' declare the forfeiture of 

Pe'rmi t1.7 430 ; Certificate 5865,1' ARI's failure to' appear ,was the 

basis' for the objections to the taking of 'administrative notice of 

the e,xhibi ts enumerated above. 

rhe State Engineer 'has the statutory authority to declare a 

forfeiture of water rights, in the absence of a, third party 

petit1.on. 8 The eVidence,submittedi;lt the foundation \1earing 1.S on 

-the ,record' arid w~s 'subj~ct,to cross examination, and stands on its 

own, 'even in. the absence' of expert testimony that was provided in 

past h~ar ings b'l,ARI 'switnesses. The State Engineer ' f ihds that 

where evidence of a possible ' forfeiture of waterr'ights exists, it' 

4 Exhibit No. 174,' Public Administrative H13aiing ,before ,the 
State Engineer Ma~,1~,1996. 

5Transcript'" p., 6,,- Public Administrative Hearing' befor,e the 
State Engineer, May 1, 1996.' 

6' Transcript pp. '7:"1-1,' Public Adminis,trative Hearing before 
the Si:.ateEngineerMay 1,,1996 . 

lTranscript pp.ll-i2" Public Administrative Hearing before 
the State Engineer" May 1, '1996. 

8NRS ,534 :090., 
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inustbe, pursued i, regardless of who appears or does not appear to 

support such evidence. ,The 8tat~ Engineer further finds that the 

hearing rightfully proceeqed. 'The motion 'to dismiss is denied. 

IT., 

The State 15ngineer has ,taken, 'annual pumpage inventor ies l.n the' 

Amargosa DesertG~oundwaterBasin since 1983 for' the purpose of' 

overall basi!,! management;Theannual,g~ound"":ater pumpage inventory 

for the AmargosaDes~rt'Groundwaj:er Sasin, fOr the ye'ars' 1985 

through 1989 and 1991' thr;ough 1992sho"!!?,thatno water w,asused for 

irrigat,ion "ori any of the 27. 9acres'o'f, lan:'d shown as' the pla.ce,of 

us~ under' Permit 17340, certificate 5"865;9 "The testimony of the 

individuals Who :performed,the . .i?-ventories for those years, except 

1990, lO'corifir~ed: that no ~rbgat.ion occur£ed" during those 

, years.ll 'rhe inventory ..f6~ 199,0 showsth~t ,th~entir,e 27.9 acres 

~ereir'rigated. 9Theip.divi:d'~aiswh6 didthe.i~v~nj:ories 'for 1989, 

1990,:1991, a'nd 1992 repbrtedtl).at 35acresiocated in,the swt SEt . { . ,'. " ' , " '",' .' " , ',~ . 

'(Lot '7), of section ,32;: T.16S., R-:4'9E:, M'.D.I\.&M>.,' ,the field 
, ',' ' ',',~' , " ", ,.' 

'im!"ediately to the west O:f"th~, ceTtificated, pIa.ce, of use, were, 
, --,' ~ , "' ','-',, "\: , 

irrigated in those years but there was, no permit' for the irrigation' 
of ~ot 7. 12 '. , '~ " 

I1r. Bray testified 'that.'l1efirst thought 'that the certificated 
• <,; ,.' , ';'" ( -,." ' .' 

place of use was the ,f'ield located in 'Lots 2 arid 70f said Section' 

" ,9Exhibi tNo .'10", Public' Administrative' Hearing before the 
State Engl.n~er MaY 16-18, i9,94. 

lOThe individual who' performed the inventory for 1990, Mr. Bill, 
Quinn, ' is,. no longer, with the Nevada 'Division, of ,Water Resources.,' 
Questi6nsdirected to Mr. Quirin could have been answered in writing 
if'they were submitted prior· to the hear ing, in accordance with the 
Notic,e of Hearing. ' 'No questions for Mr . Quinn were' submitted., 

, liTTanSCr ipt pp.15-16 and 32':'33 , Public Administrati ve Heating 
before the state Engineer l 'May 1, '1996. ' 

12Exhibit No. "10," Public, Administrative Hearing before the 
State E,ngineer, May16, 17, and 18, 1996, and Transcript pp. 16 and 
32-33, Public Administrative 'Hear ing before the State Engineer, May 
1,;1996, , " 

" ' 
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32. 13 When he lear~edthat he was. irrigating anon-water righted 

. field, he filed Application 6120.5, : seeking to change the point of 

diversion' and place' of' us'e of Permit 1.7340, certif'icate5865 .14 

This does not ~xplainthe entry in the' i990 inventory that all 27.9 

acres under Permit 17340, Certif icate 5865 were: irriga:ted. It is . . ., .' . 

possible that ·this Vias: ent,ered . in error, but the. point remains 

unresolved. Be,caus.e of' this,.' the State Engineer finds that there 

is' not Clear and convincing evidence 'of the statutory period oJ 

non-use bf waterutider Pe~mi t17 430 , certificate 5865.. The, State 

E,ngineer further Li.nds. that Mr. Bray. attempted ·to remedy' the 

illega} use.byfiiing Appli~ation61205. 

CONCLUSIONS 
. ':. I: 

IlL 
" 

,'-" ' .. 

Because the ·law disfavors a· for'£,eiture; there must 'beclear 

and connncing evidence of 'the.statuto~yperiod;of 
.. . .: /" '-' '. ',', 

n6n'-us,e, for the 
State Engineer tdde2:ia~e a foriei ture. 11 , .... c .. ,. 

,/~< ">" .... ~ ~TV. ' __ " " ,,1' . p. i. '.'~ \' 

According to the pumpage' 'inventbrY':f~t"An1~rgOSa valley i all 

27.9 certificated acres,under permif..17340, Cer'tific~te 5865. were 
, .. ! . - " . 

the 

the 

>, \, 

iiTrans~riPt . ~P .. 49-50, /public Administ:rafi ve Hearing before 
State Engineer , May 1, 1996; :.. 

·14TranscriPtpp. 52-53., ' .. publ~c' {l-dministrati ve. Hear ing pefore 
State Engineer, May 1,"1996,., '" , 

, .,' c. . , .• 

15 NRS" Chapters' 533' and 534. 

16 NRS 534.090:, 

. 11 Town of Eureka v: office of the state Eng' r ofN'evada, 108 
'NeV,826 p.2d ·948'(1991}. 
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irrigated in 1990. Whether or not this entry in the 1990 inventory 

is erroneous cannot be confirmed. Therefore, the State Engineer 

concludes that. there is not clear and convinctng evidence of the 

non-use of water under Permit 17340, . Certificate 5865· for the 

statutory period of. time. The State Engineer further concludes 

that the water rights under Permit 174JO, Certifici'i.te 5865 cannot 

be declared forfeited. 

RULING 

The right to beneficially use the water app,rop,riated under 

Permit 17340 ,Certificate 5865 is not declared~~forIei\et: 

,RMT/JCP/ab 

Dated this Rob . day of 

_--' ___ E;A.[;llL<;gfJ.lll!Si:tc..·~_; 1996. 

.," 
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