"IN THE OFFICE OF THE STATE ENGINEER
| OF THE STATE OF NEVADA

IN THE MATTER OF PERMIT 4079, CERTIFICATE 919 )
FILED TO APPROPRIATE THE WATERS OF BEAR CREEK.)

FOR MILLING AND TOWN SUPPLY PURPOSE FOR THE . ) RULING
UNINCORPORATED TOWN OF JARBIDGE 'ELKO COUNTY,. )
 NEVADA. ) #43?2
GENERAL *
. 'I"

Appllcatlon 4079 was flled on. July 27, 1916, by Wlnthrop W.
Fisk, Trustee for the Commerc1a1 Club and the Town of Jarbldge to
approprlate 0.5 cubic feet per second (cfs) of the waters of Bear‘
Creek within Elko County, Nevada, for domestic use and flref
'protectlon for the Town of Jarbidge. Permit 4079 was approved on
November 28, 1916. Follow1ng the submittal of a deed dated August
23, 1917, from Wlnthrop W FlSk Trustee for the Commerc1al Club:
and the Town of Jarbldge Permlt 4079 was ass1gned to- Elkoro Mlnes'
Company .Elkoro Mlnes Company filed the proof of benef1c1al use
under Permlt 4079 and on December 21, 1923,. Certificate 919 was
‘issued for 0. 50 cfs for Milling and Town Supply Purpose . The point
of diversion is located within the SE¥ SEY of Section 17, T.46N,
R.58E, MDBM.} _ o ;

, . ‘ II. _ o

. On ‘Aprll 21, 1994 the ‘agent for Nevada 0il and Mlnlng"
Company, filed a. chaln of tltle from Elkoro Mines. Company to Nevada
0il and Mlnlng Company The Jarbldge Water Users’ Assoc1at10n-
(JWUA) objected to the a551gnment of the mun1c1pal portlon and
requested that the a551gnment to Nevada Oll and Mlnlng Company he'
held in abeyance until 'all aspects could be 1nvestlgated 2
'Meanwhlle Counsel for Nevada 0il and Mlnlng Company requested that

SR~

' File No. 4079,'Offibial”Records in'the“foioe‘ofitheﬁstate
Engineer. : o o :
*See letters' to the State Englneer s Offlce from the Jarbidge

Water User’s ASSOClatlon dated July 15, 1994 and August 5, 1994,
in File 4079, Off1c1al Records in the . Offlce of the State Engineer.
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‘the State Englneer complete the ass1gnment based on the documents-."’

that ‘were flled 3 L

, __III . ‘

On August 23 1994 the JWUA petltloned the State Englneer to

declare abandoned the mllllng portlon of Permlt 4079 Certlflcate'

919 . 4. - . . . . ©
‘ IR AIV S ’ o 7 4

On October 30 1995 the Elko County Deputy DlStrlCt Attorney,'

' actlng on behalf of the Unlncorporated “Town of Jarbldge,_flled a;"
, report of conveyance for Permlt 4079 Certlflcate 919 from JWUA to .

the Unlncorporated Town of Jarbldge ;and requested that 'an
ass1gnment be ade- The document was. returned w1th the’ explanatlon"
that the ass1gnment could not be made because a complete chaln oft

‘tltle from the owner of record Elkoro Mlnes Company, was not7

V.

In an attempt to clarlfy the status .and - ownershlp of Permltg‘"

4079, Certlflcate 919 . ‘tHe: State Englneer has:'rev1ewed all .

"documents .on . flle pertalnlng to sald. certlflcate B The State"
-Englneer concluded that the m1111ng portlon could be a551gned toft*'
'Nevada 011 and Mlnlng Company but the ownershlp of the mun1c1pal

ﬁ:portlon must remaln w1th Elkoro Mlnes Company Later 1n the summer‘

- of: 1996 a. hearlng was to have been . scheduled to conS1der JWUA'ﬁ

PR

3See 1etters to ‘the- State Englneer s Offlce from Ross E “de -

3L1pkau dated- May 710, 1995 "May 18, 1995, May 19, 1995, and -June 7, o
1996, File.- 4079 0ff1C1al Records 1n the Offlce of the State, co
'Englneer : S . L . R T -

-

4See letter to the State Englneer 8 Offlce from the Jarbldge

. Water User’S Association ‘dated’ August 23, 1994, fln F11e 4079

Off1c1al Records 1n the Offlce of the State Englneer

.'5See letter from the State Englneer s Offlce dated January 26

31996 0fflClal Records in the Offlce of the State Englneer

b



Page 3.

e .

ﬁpetltlon to declare the mllllng portlon abandoned e The State"
I_Englneer has now determlned that the ev1dence rev1ewed durlng hls.r
,1nvest1gat10n regardlng the status and ownershlp of" Permlt 4079 T'
‘Certlflcate 919 is clear and conv1nc1ng and a hearlng 1s "not -

-necessary Therefore,f the State Englneer hereby enters theh

follow1ng Flndlngs of Fact Conclu51ons, and Rullng
L FINDINGS OF FACTS Q
The manner of useras stated on Certlflcate 919 1s "Mllllng and:

_Town Supply Purpose" and the amount of the approprlatlon is 0 5 -
' cfs{L However the quantlty of water approprlated for the mllllng}f=,
'l portlon and that approprlated for the ‘town supply portlon are not -

specrfled _there 1s some ev1dence that 1nd1cates the quantlty of -

‘water. that shOuld be allowed for the mun1c1pal portlon | In 1916,

Flaxle Mlnes Company, the predecessor to Elkoro Mlnes Company,.

-agreed to construct ar water works system for the Town of Jarbldge“
_* that was capable of dellverlng 30, 000 gallons per day (gpd) ; Thls.""
'Vls equlvalent to. O 046 cfs In!addltlon to the 1916 Agreement the"'w

,,,,,,

e
‘proof of completlon of work flled underxr Permlt 4079 on May 15'
511320, 1nd1cates that~32;re51dences were connected to the water;:

‘‘‘‘‘‘

iSyStem. Allow1ng r‘ooo gpd for each connectlon the total quantlty :*'1
of water rlght necessary to serve the 32° res1dences would be- 32 000."
gpd or about 0. 05 cfs, The State Englneer flnds that - the mun1c1pal;ﬁ

portlon of Permlt 4079 Cert1f1cate 919 should be - taken as ‘0. 05'

T cfsr Because the total approprlatlon under this certlflcate le
N 0250gcfs, the mllllng portlon can be calculated to be O 45 cfs :

6See letter from the - State Englneer s 0ff1ce dated July 3,

:1996 ‘Flle 4079 OfflClal Records 1n the Offlce of the State‘_.'~
'Englneer ‘ ) ‘ R

’Agreement dated October 7, 1916 ‘between W. W Flsk as trustee
for the Jarbidge Commerc1al Club and the Citizens of the Town: of__
Jarbidge and Flax1e Mines Company, Flle 4079 Off1c1al Records in

the Offlce of- the State Englneer
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‘ A serles of certlfled documents Wthh form the chaln of t1tle.
~from Elkoro Mlnes Company to Nevada 011 and M1n1ng Company has. been
flled under Permlt 4079 Certlflcate 919 1, The flrst document is. "

a water rlghts qultclalm deed dated August 30 1934 from ElkorO;f

Mines Company,rthe party of the flrst part to Eastern Iron and -

Metal Company, Inc the party of the second part Water_r}ghts

'were conveyed 1nﬁ;he deed by the follow1ng _ , :fVF, ﬂl“f
“WITNESSETH that the party ‘of the flrst part "doeshP,
ihereby remlse release ‘and qutClalm unto the party of ..

the second part 1ts successors and a551gns forever, 1tsnj

,'“'water_and water ri hts_connected w1th or a urtenant_toi‘

" the lode mlnlnq clalms (empha51s added) formerly owned.by{_“
_,'the party of the flrst part 1n the Jarbldge Mlnlngl,t'
- Dlstrlct Eiko County, Nevada, and heretofore conveyed to}p
"h party of h”, second part, "together w1th thef _

appurtenances and a11 the estate and rlghts of the partyefhi
, of” the flrst part in and to sa1d water and water rlghts ; J
JIt appears that any reference to’ the- mun1C1pal portlon of Permlt;
4079 Certlflcate 919 was speC1f1cally omltted The State Englneer_
'flnds that Elkoro Mlnes Company conveyed to Eastern Iron and Metal‘

'Company, In only that water right appurtenant to the mlnlng':"

propertles, Wthh . the; milling portlon.'of” Permlt 4079
© Certificate” 919 " 'The’ State Engineer further flnds that ‘the

-mun1c1pal portlon of Permlt 4079, Certlflcate 919 omltted fromj,
',thlS water rlghts qultclalm deed was not conveyed to Eastern Iron"
_and Metal Company, Inc.. . =~ - : @f.rﬂ; o l' “
‘ The next document in the chaln of tltle is a water rlghts'
qultclalm deed dated September 14, 1934 from Eastern Iron and‘
'Metal Company, c: to Elkoro Mines Operatlng Company , This: deedjf
‘contalns the same 1anguage The State Englneer flnds that Elkoro'
Mlnes Operatlng Company obtalned ownershlp of the mllllng portlon
'but ‘not’ the mun1c1pal portlon of Permlt 4079 Certlflcate 919
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The next document 1s a grant bargaln and sale deed datedT
.October 12 1937 from Elkoro Mlnes Operatlng Company to Gray Rock :
Mlnlng Company By thlS deed Gray Rock M1n1ng Company obtalned.
ownershlp to. the mlnlng'property'and "f all appurtenant bulldlngs,t
- rights, water rlghts rlght of ways machlnery, tools and equlpmentf

’51tuate thereon or used 1n connectlon therew1th Together w1th all .

other property real or personal 'owned by Elkoro Mlnes Operatlngh

*UCompany 51tuate w1th1n a radlus of flve mlles of any of the cla1ms-~

:above descrlbed "’ Thig clearly 1ncludes the m1111ng portlon of .
-Permlt 4079 Certlflcate 919 but not the mun1c1pal portlon 51nce |

fu,Elkoro Mlnes Operatlng Company did. not own the mun1c1pa1 portlon

_ - The’ next document 1s a Decree of Qulet Tltle dated February
*21 1978 »1n whlch Env1rotech Corporatlon.was declared the owner ofp

- Rthe mlnlng property formerly held by Gray Rock Mlnlng Company and

'*hothers, and all appurtenances to that property "By 1mp11catlon

thlS 1ncludes the m1111ng portlon of Permlt 4079 Certlflcate 919~ -

. The Decree contalns -no 1anguage regardlng water rlghts or”
ﬁ_spec1f1cally, the mnn1c1pal portlon of Permlt 4079 Certlflcatet__
1919, Therefore, the . State -Engineer flnds' that Env1rotechj'
.'[Corporatlon dld not obtaln ownershlp of- the mun1c1pal portlon of;'
Permlt 4079, Certlflcate 919. ' B T ] o
'“ The next document 1s a qultclalm.deed dated November 23 1982
'from Env1rotech Corporatlon to Utah Wyomlng Consolldated Ollp
| Company Wthh conveyed the. mlnlng property and all water rlghts'a

';appurtenant ‘to sald property :‘Agaln thlS 1nc1udes the m1111ng$7

L;portlon of Permlt 4079 Certlflcate 919 but not the munlclpall
'Lportlon, 51nce Env1rotech Corporatlon d1d not own the mun1c1pal“
portlon ‘ L ‘ S _ , ,f nf ’
‘ The f1na1 document 1n the chaln of tltle 1s a qultclalm deed:_
-_dated July 18, 1984 from Utah Wyomlng Consolldated 0il Company to.. .
‘]Nevada 01l and Mlnlng Company whlch conveyed the mlnlng property?-”

4and all. water rlghts appurtenant to sald property ThlS 1ncludes ‘
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_years . 1n Jarbldg”

o Ruling;
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,'the mllllng portlon of Permlt 4079 Certificaﬁe 9%9,rbUf‘not the
fmun1c1pal Portlon }'- xf.ﬁpai“ A' R L :

The State Englneer flnds that a complete chaln of tltle has;

:been filed to show that Nevada 0il- and Mlnlng Company is the owner"
,uof the. mllllng portlon of Permlt 4079 Certlflcate 919 amount1ng~

to 0. 45 cfs The State Englneer further flnds that the owner of
the mun1c1pal portlon amountlng to 0 05 cfs, 1s stlll Elkoro Mlnes

_ On August 23 1994,fthe JWUA petltloned the State Englneer to‘}f-
'[declare abandoned the m1111ng~port10n of Permlt 4079 Certlflcate*‘
1919 ® - The petltlon was accompanled by an aff1dav1t by longtlme:fif:
';Jarbldge re51dent John S Wllllams,twho has lived most of hlS 72p1-:

Mnd‘has been the Justlce of the Peace of the

Jarbldge Townshlp 31ncex;972 ~ He’ stated in- hlS aff1dav1t that -
Elkoro Mlnes Company ceased all’ mlnlng and mllllng act1v1t1es 1ngff'
11932 . and any use, of water\by Elkoro Mlnes Company ended at that,

'ftlme According tofthe affldav1t Elkoro Mlnes Company sold to '

Eastern Iron and Metal Company;’Inc :1n December 1933 whlchi

-;formed Elkoro Mlnes Operatlng Company and transferred the property .
to- Elkorca Mlnes Operatlng Company 1n September 1934, L ThlS"y'
‘hcompany'worked the or1g1na1 company’ g talllngs but ceased operatlonﬂ‘

in- 1935 ,‘Mr. Wllllams does not know if any water under Permlt -

v4079 Certlflcate 919 was used durlng thlS tlme but states 1n hlS
'aff1dav1t that no water has been put to benef1c1al use on thelf‘
-‘lmlnlng and mllllng property,,by the approprlator or- any successors,, o

BSee 1etter to the State Englneer S Offlce from the: Jarbldge

‘Water User’s . Assoc1atlon dated August 23, 1994, -in Flle 4079
Off1c1al Records 1n the Offlce of the State Englneer :

»‘9The Water nghts Qultclalm Deed was dated August 30 1934 and

the instrument conveying: the property was not f11ed w1th the offlce.

"of the State Englneer

10The Water nghts QultclalnlDeed was dated September 14, 1934
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31nce 1935 Mr Wllllams aff1dav1t 1s corroborated 1n part by a

"letter dated Aprll 18 1934 ‘sent to the State Englneer by R. Ej'

Baty, Secretary of the Jarbldge Commerc1al Club 1 Mr Baty stated
The Elkoro Mlnes Company seems to be 01051ng ocut every thlng ‘
here,,all thelr representatlves are gone from here, . they have sold-

thelr mill and T have been told they have sold all their m1n1ng'f7
'clalms,'and I know they have sold town property even to the offlcef

building:’ There 1s ev1dence that Elkoro Mlnes Operatlng Company.f

,mllled ore’ 1n 193611 and poss1bly used the water but,” in 1937

conveyed the property to Gray [Rock. Mlnlng Company No ev1dence of"v

any mlnlng or. mllllng productlon and assoc1ated water use by Gray"'
Rock Mlnlng Company ex1sts 'When Env1rotech Corporatlon obtalned
title to the mlnlng property, 1t had to- do so through a qulet tltlei
ractlon 1n whlch Gray Rock Mlnlng Company falled to appear Afterf
_con51der1ng all the ev1dence,rthe State Englneer flnds that water;‘-

for mllllng use under Permlt 4078 Certlflcate 919 has not occurredf'
from 1937 to the present tlme 3

‘; A . i L - . S

) CONCLUSIONS
R ”T5-1¥5¢~1]‘I. ' “ A _
The State Englneer has jurlsdlctlon over the sub]ect matter offﬁv

C1z.

i If the owner of a: surface water rlght falls to- use the water

d'for benef1c1al purposes for Wthh the rlght of use exlsts durlng‘
'_any f1ve succes51ve years,uthe right to. so use shall be deemed asfur

ﬁBeeson, J;J} Report on the Propertz of the Elkoro Mlnes'

-0 rating Compan ﬁat Jarbidge, Nevada, Nevada Bureau of Mlnes,
;Mlnlng DlStrlCt F11e No 63, Item 24 September 10 1936 e

: 12From an examination’ of the records w1th the Nevada Bureau of :
Mlnes, there were no preczous metal productlon reports flled afterf
1936 N : : . IR ;

13 NRS 533
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) ‘of Jarbldge at the tlme the water was approprlated the Statej'
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lportlon

to Elko County

Ruling - -

ffhav1ng been abandoned andfany;sucn'owner»thereuponlEorfeits all -
-water rlghts ST R T T T '

quantlty of %water\ approprlated under Permit7 4079,

Certlflcate 919 1s 0. 50 cfs “of: whlch a portlon is. for. mun1c1palj

~use for the Town of Jarbldge\and the remalnder 1s for mllllng use |
'Based on the estlmates of water rlght necessary to serve ‘the Townff

Englneer conclud_ <that the quantlty of water for the mun1c1pal'

_portlon 1s O 05 cfs and the remalnder O 45 cfs, 1s for the mllllng.

As shown above, 31n the analyS1s of the 'chaln of tltle';"

";submltted. by' Nevada 011 and. M1n1ng Company, only' the tnllllng.ff
T-portlon of Permlt 4079 Certlflcate 919 was conveyed ' In the flrstt-
two. deeds :|.n the cha:n.n of t:Ltle * the mun1c1pal water rlghts were. |
?clearly omltted and were not conveyed. Therefore the Stateja
- Englneer concludes that Nevada 011 and Mlnlng Company only obtalned"
fownershlp of the mllllng portlon, 0.45 cfs, and an a531gnment to-f
-;that effect w1ll be, made ? The State Englneer further concludes

that the munlclpal portlon of Permit 4079, Certlflcate 919 0 05 -

‘jcfs,_was not conveyed in the chaln of title: and is Stlll held by
;the current owner of record Elkoro .Mines. Company The Report of-

Conveyance submltted by Elko County does not track back . to thel
0wner of - record Elkoro Mlnes Company,-and was rlghtfully returned

The use of water under the mllllng portlon of Permlt 4079
Certlflcate 919 ceased 1n 1936 and has not. resumed resultlng in a -

1NRS . 533.06002). Although theé statute -employs. both

fabandonment and forfelture,'the element of intent, . a: prerequlslte
to abandonment ‘is’ not’ra .necessary -element - in the' case of a
 forfeiture.: Nevada s Supreme Court in In re Manse Sprlnq




" Dated this _ '12th “day ‘of
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periodfof;nonruse'of about'sq_years,'mnch_greater*than fiﬁeryears.
The severalaaspects in this oase"i e. , the selling‘off of all of
the property, bulldlngs and equipment held by Elkoro Mlnes Company,
the absence,oﬁ,any mining activity: after 1936, the fact ‘that.
Enﬁirotech'Corporation was'required‘to file a-quiet tltle action
because it could not obtain owhership of‘thelmining propertyifrom '
Gray Rock Mlnlng Company, and the*length of‘time of the period of
non-use, comblne to obligate the State Englneer to conclude that_:

- there was an 1ntent to abandon all mlnlng act1v1ty and any waterﬁ‘

use as5001ated therew1th Addltlonally, the State Engineer
concludes that -the rlght.to nse the‘milling portion of Permit 4079, .

'fCertificate 919 is”deemed to have been abandoned. The owner of"

this portlon of Permit 4079, Certificate 919, Nevada 0il and Mining

'Company forfelts the rlght to use the waters of Bear Creek for

mllllng purposes
RULING _
The owner of the m1111ng portlon of Permit 4079 Certificate

. 919, 0.45 cfs is- hereby determined to. be Nevada 0il and Mlnlng

Company., based on the Submltted documents. The. rlght to.use the
waters of Bear Creek for mllllng purposes is hereby deemed to have
been abandoned on the grounds that a perlod of non-use, exceedlng

five successive years ‘hés occurréd. Nevada 011 and’ Mlnlng Company.;

thereby forfeits its right to use the water under Permit 4079,
Certlflcate\919\'lThe‘ownerxof record of the municipal portlon of

Permit 4079, Certificate 919, . 0.05c¢fs, regainsf*Eikoro Mines
T e . : S T L S

Companyf
R MICHAEL QﬂRNIPSEED P. E 5
_ : o o L State Englneer ;1&1 s s_i'gf
R ST - «“w— e T :-\'
RMT/JCB/bk - e e %.f,,( AT
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