IN THE OFFICE OF THE STATE ENGINEER
OF THE STATE OF NEVADA

IN THE MATTER OF FORFEITURE OF A PORTION)
OF THE WATER RIGHTS UNDER PERMIT 31161, )
CERTIFICATE 9267, APPROPRIATED FROM AN )
UNDERGROUND SOURCE IN LAS VEGAS VALLEY )
GROUNDWATER BASIN (212), CLARK COUNTY, 9}
NEVADA. : )

RULING

#4317
GENERAL
1.

Permlt 31161 was granted by the State Engineer to Darw1n Lamb
on June 16, 1977 .to approorlate the underground waters of the Las
IVegas ValleYvGroundwater Ba51nifor qua51 mun1c1pal and domestic
purposes w1th1n the SW&SE% Sectlon 28, T. 198., R. 60E., M.D.B.&M. 1
‘The proposed 001nt of dlver51on 18 located w1th1n the 8WiSEx of
Section 28, T 198 R 6OER M.D. B. &M. - After filing ‘proof of
beneficial use of the waters as allowed under the Dermlt the State
Engineer issued Certlflcate 9267 on September 20, 1978, for 0.0625
cubic feet, per second ‘not to exceed 8 145 mllllon gallons annually

L w

(25 acre- feet annually) 2
_ 1I. ,

Documents were submitted to the Office of the State’Engineer
which transferred ownership of Permit 31i6l from the original
permittee to Ismall & Leanne Yassal and the Las Vegas Valley Water
pistrict. 1

III

After all parties of 1nterest ware duly notlced by certified
mail, an admlnlstratlve hearlng_ was. held with regard to the
forfeiture of Permit 31161, Certificate 9267 on September 14, 1992,
at Las Vegas, Nevada, before representatives of the Office of rhe

State Engineer.2

¥

1 File No. 31161 official'records of the dffice-of the State
Engineer. :

I Transcript, publlc admlnlstratlve hearlng before the State
Engineer, September 14, 1992
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 FINDINGS OF FACT
| I .
The permittees were all notified by certified mail of the

public administrative hearing scheduled for September 14, 1992, and
the records of the Office of the State Engineer fegarding Perhit
31161 indicate that the certified mailing was received by the
permittées of record. The State Engineer finds that permittees
Ismail & Leanne Yassai did not appear for the hearing even though
they received noticé-of_the hearing. |

After a certificate is issued dn a permit, faillure for five
successive years on the part of the certificate holder to use
beneficially all, or any part, of the underground_water of the
State of Nevada for the purpose for which the right is acqguired or
claimed, works a forfeiture of the right to the use of that water
to the extent of the nonuse, 3 '

' . ITT.

Each vear from 1988 through 1990 employees of the Office of
the State Engineer performed what are known as groundwater pumpage
inventories which documented the use of water under Permit 31161,
Certificate 926?.5 For the year 1985, the pumpage. inventory
indicated that 4.9 acre feet'of water had been used as allowed
under the permit. The 1986 inventory indicated that 4.8 acre feet
had been used; 1987 4.5 acre feet, 1988 3.5 acre feet, 1989 and
1990 3.5 acre feet was used under Permit 31161, '

‘ Testimony provided by Dean Gooddale, 'a staff member of the
Office_df the State Engineer, showed that in late 1988 the motor
was removed from the well and no water was used as authorized under

? NRS 534.090.

¢ Hearing Exh1b1t54 "public- administrative hearlng before the
State Engineer, September 14, 1992, ¢+
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the permit.5 The Las Vegas Valley Water District introduced a
letter from Christine Thiel, ‘also a staff member of the Office of
the State Engineer, dated August 9, 1991 wherein she stated that
4.91 acre feet was in good standing as of that date. b
The State Englneer flnds that from 1985 through 1990 the
highest gquantity of . water used under Permit 31161 was 4.91 acre
feet, and the permittees dld not prov1de any evidence to show
otherwise. N ' ' '
CONCLUSIONS
I. . .

The State Engineer has jurisdiction over the parties and the
1

subject matter of thgsraction'and determination.
R+ T

Clear and convincing evidence is that evidence which falls
somewhere between a preponderance of the evidence and the higher
standard of heyond a reasonable doubt.8 To establish a fact by
clear and convincing evidence a party must persuade the trier of
fact that the proposition is highly probable, or must produce 1n
the mind of the fact finder a firm belief or conviction that the
allegations in question are true.g

The State Engineer concludes clear and convincing evidence was
found in the testimony of Mr, Gooddale and the testimony and

evidence provided by Janet Monaco for the Las Vegas Valley Water

5 Transcript, pp. 3-~7 and Exhibit Nos. 4 & &5, public
administrative hearing before the State Engineer, September 14,
1992,

6 Exhibit Neo. 5, public administrative hearing before the
State Engineer, September 14, 1992.

T NRS Chapters 533 and 534.

§ 4 Clifford 8. Fishman, Jones on Evidence Section 3:10, at
238 (7th BEd. 1992).

¥ 14. at 239.
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bistrict that no more than 4.91 acdre feet annually was used under
Permit 31161, Certificate 9267, for the five sgqcessive years from
1985 through 1990, and that no evidence Waé”pfééented that showed
any dgreater use of water as allowed under the permit/certificate.
RULING

The right to beneficially use 20.09 acre feet annually of
water under Permit 31161, Certificate 9267, 1s hereby declared
forfeited because of the failure for a period exceeding five
successive vyvears on the part of the holder of the right to
beneficially use that portion of the water for the purposes for
which the subject water right was acquired.

R7 MICHAEL TURNIPSEED, PTE.
State Engineer e

RMT/SJT/ab

Dated this _ 28th day of

March 1996,

’




