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IN THE OFFICE OF THE STATE ENGINEER 
IN THE STATE OF NEVADA 

IN THE MATTER OF APPLICATIONS 50087, ) 
50088, 50089, 50090, 53326, 53888, ) 
53889, 53890, 53891, AND 53892 FILED ) 
TO CHANGE THE POINT OF DIVERSION AND ) 
PLACE OF USE OF THE PUBLIC WATERS OF ) 
AN UNDERGROUND SOURCE IN THE HONEY ) 
LAKE GROUNDWATER BASIN, WASHOE COUNTY,) 
NEVADA, HERETOFORE APPROPRIATED UNDER ) 
PERMITS 38546, 38547, 38545, 38544, ) 
31200, 43306, 36821, 31177, 36821 AND) 
43306 RESPECTIVELY. ) 

GENERAL 

I. 

Application 50087 was filed on August 18, 

Springs Ranch, Ltd. requesting permission to change 

diversion and the place of use of the public waters 

I 

I 
1 

I 
I 
I 

I 
I 

I 

p86 by Fish 
I • 
the p01nt of 

bf the State 

of Nevada heretofore appropriated from an undergrouhd source in 
I 

the Honey Lake Valley Ground Water Basin under permit/38546. 1 

Application 50088 was filed on August 18, 11986 by Fish 

Springs Ranch, Ltd. requesting permission to change It he point of 

diversion and the place of use of the public waters ~f the State 

of Nevada heretofore appropriated from an underground source in 

the Honey Lake Valley Ground Water Basin under permiJ 38547. 1 
1 

Application 50089 was filed on August 18, [1986 by Fish 

Springs Ranch, Ltd. requesting permission to changelthe point of 

diversion and the place of use of the public waterslof the State . I 
of Nevada heretofore appropriated from an underground source in 

I 

the Honey Lake Valley Ground Water Basin under Permit 38545. 1 

. . . lb' h App11cat10n 50090 was f11ed on August 18,11986 y F1s 

Springs Ranch, Ltd. requesting permission to changel the point of 

diversion and the place of use of the public waters Ibf the State 

I 
1 Public record in the office of the State Enginee~. 

I 

i 
1 

I 

I 



"" 

• 

• 

. 
"Ruling 
Page 2 

of 

the 

I Nevada heretofore appropriated from an underground source in 
I 

Honey Lake Valley Ground water Basin under Permit 138544. 1 

II. I 

Applications 50087 through 50090; inclusive, were timely 

protested by the County of Lassen, California, for tRe following 
, 

reasons and on the following grounds; to wit: 1 I 

Applications 50087 through 50090; inclusive, req~es~t tq'_L 
, ~/~"'" 

change P.O.D.s and P.O.U.s of 38544 throughi3SS4 ; 

inclusive for which it will be an impossibility to file 
" I a PBU and Cultural map on or prl0r to January 23, 1987 

when due because the required crop activityl is not 

evident. Therefore Lassen County is concerned that 

granting 50087 through 50090; i~clgsive, willi extend 
F#tJ/'/?I 

the time frame of 38544 through 38$"47; inclusivel' which 

would create additional uncertainty for pOltential 

industrial and agricultural users in the Honey Lake 
I Basin, inhibit and confuse future basin growth and 
, 

development options, and increase costs to Lassen 

County. 

2. Granting the changes of diversion points and 
I 

places of use implies further PBU and cultural map 

extensions which would increase the potent~al for 

impairment 

increasing 

of existing 

extractions 

rights in califoJnia by 

in d h " I d Neva a. T e lncrease 
I 

overdraft and underflow from 50087, 50088, 50089 and , , 
50090 could impair existing beneficial uses in 

California by depleting California's resourJes and 

induce further groundwater quality degradation. , 

I 
• I • 

3. In the opinion of the Public Service CommlSSlon of 
I 

Nevada dated May 12, 1986 (Docket 84-1006) ~ one of 
I 

Sierra Pacific Power Co.'s "top priorities" for 
I providing long-range supplementary water supply to the 

Reno metro 

groundwater 

area 

from 

would 

western 

be by means of importktion of 
I 
I 

Nevada groundwater, basins 
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(alternative #17) . 

in mind the PSC's opinion as 

I 
! 
, 

Ito the Bearing 

appropriate method 

Reno, it appears 

to supplement 

likely that the 

i the water n~eds of 

subject water will 

indJstrial 

any I water 

eventually 

purposes 

be used 

(possibly in 

for municipal 

conjunction 

and 

with 
, 

resources developed pursuant to the 52 applications 
I 

made recently by washoe County and 21 applicatio~s made 

by the City of Sparks and Washoe County). 

4. Franklin D. Jeans has approached and isjhaving 

discussions with both major Reno area water puryeyors, 

Sierra Pacific Power Company and Washoe I County 

Utilities. This is inconsistent with Mr. iJean's 

October 15, 1985 statement to the Lassen County Board 
I 

of Supervisors (attached). Export from the Honey Lake 

Basin to Reno creates the potential for even Ifurther 
I overdraft. 
I , 

Nevada's groundwater extractions in the Honey Lake 
I 

5. 

Basin should not exceed Nevada's rechargle, and 

deliberation by the State Engineer on 50087'1 50088, 

50089 and 50090 or any other proposals to ,further 

develop groundwater I resources in the Honey Lake , 
Groundwater Basin should be deferred until the USGS 

study is completed and considered concurrently Jith all , 
other pending applications to ensure that overdraft 

does not occur. 
, 

6. The Nevada State Engineer's Office should update 

its inventory of the use under existing permit~ issued 
, 

to Fish Springs Ranch and other permits within the 

Honey Lake Groundwater Basin to establish thelcurrent 

volume of 

additional 

groundwater 

applications 

extraction prior to approving 
I 

because of the I obvious 

potential for use in Reno-Stead of all of the water 
I 

permitted. This is a much different situation than the 
, 

typical ag-water over appropriated Nevada grOrndwater 
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basin with its high 

showing beneficial use, 

percentage of 
. I 

permlttees never , 

7. Lassen' s further concerns are as follows: I 
! 

a. There is inconclusive evidence that the gtanting , 
of the subject permits would not be detrimental to 

I 
groundwater aquifers. This lack of informationlpoints 

out the need for a USGS study which is supportediby the 

California Department of water Resources, Nevada State 
. I 

Engineer and Sierra Pacific Power Co .. 
I 

b. By allowing 

Nevada could allow 

optimization of 

the extraction of 

existing p~rmits, 

water in excess of 
! , their estimate of groundwater recharge. 

I 
12 month irrigation season applied for under 

I 
c. The 

50087, 50088, 50089 and 50090 which is not the case at 
! 
I 

Honey Lake. 

d. 50087, 88, 89, 90 proposed place of ise (7) 

tallies 1080 acres but states a total of 861j acres. 

Remarks (15) tends to clarify the total permitted 

acreage to be 861 acres per 38544, 45, 46, 47, ~owever, 
I , "not to exceed" would be preferable. 

III. 
i 

Application 
I 

53888 was filed on September 25, 1989 by 

Northwest Nevada . . d h J . water Resources Llmlte Partners 1p requestlng 

permission to 

of a portion 

change the point 

of the public 

I 
of diversion and the:place of use 

waters of the stlte of Nevada 

heretofore appropriated from an underground source lin the Honey 

Lake Valley Ground water Basin under Permit 43306. 1 

, 
Application 53889 was filed on September ?5, 1989 by 

Northwest Nevada water Resources Limited Partnership requesting , 
permission to change the point of diversion and the1place of use 

of a portion of the public waters of the State of Nevada 
I 

heretofore appropriated from an underground sourcel in the Honey 

Lake Valley Ground water Basin under Permit 36821. 1 ! 
I 
i 
I 
j 
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Application 53890 was filed on September 25 1, 1989 by 

Northwest Nevada water Resources Limited Partnership! requesting 

permission to change the point of diversion and the p'lace of use 

of a portion of the public waters of the State of Nevada 

heretofore appropriated from an underground source i~n the Honey 

Lake Valley Ground water Basin under Permit 31177. 1 

Application 53891 was filed on September 25, 1989 by , 
Northwest Nevada water Resources Limited Partnership requesting 

permission to 

of a portion 

change the point 

of the public 

of diversion and 

waters of the 

, 
the Blace of use , 
State of Nevada 

I 
heretofore appropriated from an underground source 

Lake Valley Ground water Basin under Permit 36821. 1 
in the Honey 

1 

Application 53892 was filed on September 2~, 1989 by 

Northwest Nevada water Resources Limited partnershi~ requesting 

permission to change the point of diversion and the place of use 

of a portion of the public waters of the State of Nevada 
; 

heretofore appropriated from an underground source fn the Honey 

~ Lake Valley Ground water Basin under Permit 43306. 1 

IV. 

Applications 53888 
1 

through 53892; inclusive were published 
i 

for the 

filed. 1 
statutory period and subsequently no protests were 

I 

V. 

Application 53326 was filed on May 30, 1989 'by Northwest 

Nevada water Resources Limited Partnership requesting permission 
, 

to change the point of diversion and the place of use of the 
, , 

public waters of the State of Nevada heretofore appropr~ated from 

an underground source in the Honey Lake Valley Ground water Basin 

under Permit 31200. 1 

Depot 

wit: 1 

VI. 
i 

Application 53326 was timely protested by the 
, I 

for the following reason, and on the fo1low~n~ 
, 

Sierra Army 

grounds; to 



. , 

• 

• 

Ruling 
Page 6 

"Application 53,326 requests to change poi!nt of 
I 

diversion (POD) of permit 31,200 for 1.9 c.t-s. of 

underground water. Application 53,326 claims tJat the 

relocated point 

c.f.s. permitted 

• 

of diversion for the existing 1.9 

under 31,200 will be used to i~rigate 
I 

110 acres of land. On 23 June 1989, Washoe ;county 

filed application 53,419 which requests to change the 
I 

type of use and point of use (POU) of the 1.9 c.f.s. of 
I 

underground water associated with applicationi53,326 

and permit 

53,419, it 

31,200. As a result of the filing of , 
is clear that 53,326 is associated with the , 

effort to export Honey Lake Valley groundwater I out of 

the basin not to relocate 1.9 c.f.s. of groundw~ter to 

irrigate 110 acres of land as the application implies . 
. 

Sierra Army Depot considers 53,326 to be part of 

application based on the following points. I 
I 
• 1. Nevada's groundwater extractions in the Honley Lake 

Basin should not exceed Nevada's rechargle, and 

deliberation by the State Engineer on 53,326
1 

or any 

other proposal to further develop groundwater re!sources 

in the Honey Lake Groundwater Basin should be deferred , 
until the U.S.G.S. study is completed and considered 

concurrently with all other pending applica~ions to 

ensure that overdraft does not occur. 

2. Sierra Army 
I 

Depot's potable wells are located no 
, 

less than 8.5 miles from the western edge of the 

proposed municipal water well field. I Pumpage and 
I 

export of groundwater on the Nevada side of t~e Honey 
I Lake Valley in excess of the amount of recharge 

attributable to waters incident upon the Nevada' side of 
, 

the basin could impact the quality of the water in 

depot 

these 

potable wells. 

potable wells 

, 
There exists to the northwest of 

a large body of nonl-potable 
I 

The proposed municipal water we,ll field 

generally to the southeast of the
l 

potable 

groundwater. 

is located 
• 

I 
• 
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wells. It is likely that the level of extractidn that 

would occur if all of the applications are approved 

would be of such magnitude as to cause the south~astern 

migration of the non-potable waters to the ared where 

depot wells are located. •• • I Th1S 1nstallat10n has shown 

beneficial use of the potable groundwater resource for 

over 40 years. If the quality of the water drops, the 
I 

entire potable water supply would be lost and the depot 

would cease to function. 

3. The mission at Sierra Army Depot is of a strategic 

nature and disruption of depot activities: could 

seriously impair the ability of the u.S. Army to 

support the defense of the United States of America. 

4. Much of the surface of Sierra Army Depot is fine 

grained materials. In the southern portion! of the , 
depot, the predominant surface soil is referre~ to as 

, 
"blow sand" and the middle and northern lands '(except , 
Skedaddle Mountain) are silts from the old lak~ bottom 

(alkaline). On 11 July 1989 in Carson City,'Nevada, , 
the U.S.G.S. released preliminary findings of the study , 
they have been conducting on the Honey Lak~ Basin. , 
Under the scenario of 15,000 acre ft/year of 

I 
exportation out of the basin, very little groundwater 

will remain to support evapotranspiration, 

of the 42% which is available today. This 

9% .instead 
I 

alc;mg with , 
the predicted drop in the static groundwater elevation 

I 

would eliminate 

installation. The 

most 

loss 

of the vegetation on the 
I 

of the vegetation would allow 
! 

for the sand dunes to migrate 

A significant 

and the silts to 

contaminate the air. loss in air: quality 

would result. The loss of our vegetative cover due to 

overdrafting of 

acceptable. 

5. The predicted 

the groundwater resource is not 

, 
! 

drop in the static gropndwater 

elevation at 15,000 acre ft per year of exportaition was 
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shown by 

to 100 ft 

the U.S.G.S. to have a possible impact! of up 
I in the area associated with our potable 
I 

wells. The resulting loss in production would 

that the Army construct at least one new 

r~quire 

well to , 
support our current demands. As it stands today :during 

peak demand periods, depot wells can barely malintain 

sufficient production. 

6. Sierra Army Depot respectfully 

permitting of the domestic water well 

until the following things occur. 

requests 

field be 

i 
that the , 
deferred 

I 

a. The completion of the U.S.G.S. study 

currently underway. 

Jhat is 
I 
I 

b. The development of a Honey Lake ivalley 

Groundwater Management District on the Californi* side. 

c. 

the State 

Agreement between the Nevada 

of California, and Lassen 

I . State EngJ.neer, 
I 

County, as to a 
I 

"safe yield" for exportation of groundwaters out; of the , 
basin. Safe yield being that amount of extractipn that 

does not adversely impact the quality of our well , 
water, the production capacity of our wells, ~nd the 

surface vegetation on the Sierra Army Depot. I 

d. 

potential 

like the 

I 
A bi-state study of the water quality and 

I 
impacts of exportation on that quality much 

I 

U.S.G.S. study that is currently unde~way for 

water quantity. 

VII. 

Application 53326 was timely protested by the I Pyramid Lake 

Paiute Tribe of Indians for the following reasons and on the 

following grounds, to wit: l 

I 
"1. Application Number 53326 is deficient and should 

. . I be denied. On informatJ.on and belJ.ef the alleged water 
I 

right has not been exercised, utilized or perf~cted in 
, 

accordance with state law and therefore cannot be 
! 
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changed to a different place of use or manner o~ use, 

The proper course and 

application or the 

right, 

procedure is to seek to amend the , 
permit for the alleged ex:isting 

2. Granting or 

would threaten 

interest if the 

I 
approving Application Numbel 53326 

to prove detrimental to the ipublic 
, 

implementation of the Honey Lake Water 

Importation 

with the 

Project 

outcome of 

is not coordinated and 

the Truckee River 

integrated 

Set"t!lement , 
negotiations and the implementation of the May 23, 1989 

! 
Preliminary Settlement Agreement between the Pyramid , 
Lake Paiute Tribe and the Sierra Pacific Power C9mpany. 

3. Granting 

along with 

or 

other 

approving 

pending 

Application 

utilization of groundwater 

applications 

from the Honey 

I Number 53326 , 
involving the 

I 

Lake B?-sin in 

Nevada would exceed the safe yield of the Bapin and 

result in the permanent depletion or 

groundwater resources in violation of Nevada 

mining 

law!. 
i 

of 

4. There is not sufficient unappropriated grou'ndwater 
I 

in the Honey Lake Basin in Nevada to provide th:e water 

sought in Application Number 53326 and all! other 

pending applications involving the utilization 

from that Basin. 

of 

surface and groundwater 

5, Granting 

would conflict 

water rights 

or approving Application Number 53326 

with the prior and paramount reserved 

of the Pyramid Lake Paiute Tribe to the 

groundwater underlying the Smoke Creek Desert!portion 

of the Pyramid Lake Indian Reservation, 

VIII. 

All protestants requested the 

subject applications. l 

, , 
State Eng1neer to deny the , , 
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FINDINGS OF FACT 

I. 

After all of the subject parties had been duly ,notified as 

required under NRS 533.365(3), a series of adIT\inistrativ,e 

hearings were 

21, 1990. 2 
held before the State Engineer beginning on June 

The purpose of the hearings was to rece~ve evidence 
I 

and testimony relevant to the proposed intra-basin change 

applications, in addition 

change the places of use 

to numerous applications 

to areas outside of the 

seeking to 

Honey Lake 

Groundwater Basin. Four applications 

the basin were 

I 
requesting , new 

appropriations of water within also considered as 
I 

were the respective protests to the aforementioned applications. 3 

Evidentiary presentations were 

protestants and numerous exhibits 

made by both applicant and 
, 

were received in evidence. 

II. 

The extensive nature of the evidence and testimo,ny 

during the hearing necessitated 

and September 10, 1990. 5 
its continuance to Ju'ly 

I 

III. 

presented 

19, 1990 4 

The 

hearing 

their 

protestants 

that they 

indicated during the initial stages of the 

would not present a separate ca~e to support 

protests to the Intra-Basin Change Applications, but would 
I 

that issue during the examination of the Inter-Basin pursue 

Transfers. 6 

2 Transcripts of the administrative hearings befbre the State 
Engineer are public record in the office of the State Engineer in 
Carson City, Nevada. 

3 State's Exhibit 1-

4 Transcript June 21, 1990, pg. 36B. 

5 Transcript of July 24, 1990, pg. 13B9. 

6 Transcript of June 21, 1990, pgs. BB and B9. 
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IV. 

Nevada Revised Statutes carry no provisions ~hich would 

prohibit the transfer of valid, permitted water r:ights based 

solely upon the unperfected nature of said rights. 7 

V. 

The places of use and the points of diversion for the 
I 

existing permits and their respective change applications, all , 
lie within the boundaries of the Honey Lake Ground water Basin. 8 

, 

5004 

The State Engineer finds 

acre-feet annually of 

VI. i 

that permits have been ~pproved for 
I 

ground water within the Honey Lake 
I 

Ground water Basin under the existing rights 

50090, 

sought 

53326, 

to be changed 
I 

by applications 50087, 50088, 

53890, 53891 and 53892. 9 
50089, 

VII. 

53888, 53889, 

The' State Engineer finds no evidence that app;roval of the 
, 

subject change applications would adversely effe'ct existing 

rights. All of the evidence and testimony received during twelve , 
days of hearings was directed toward the export df water from 

i 
Honey Lake Basin rather than pumping from one portion of the 

I 

basin as opposed to another portion. 

VIII. 

The State Engineer finds no evidence that ap~rova1 of the 

subject change applications would be detrimental to the public , 
interest. 

7 Nevada Revised Statutes, Chapters 534 to 538; inc'lusive. 

8 State's Exhibit 3. 

9 Public record in the office of the State Enginee1:j' 
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CONCLUSIONS 

I. 
, 

The State Engineer has jurisdiction of the parties and the 

subject matter of this action. 10 

II. 

The State Engineer is prohibited by law from granting a 

permit under an application to change where: 11 

1. The proposed change conflicts with existing 'rights, or 

2. The proposed change threatens to prove det'rimenta1 to 

the public interest. 

III. 

I 
since the subject applications are applications to change 

! 
existing permitted rights and are not requests for additional , 
appropriations, the question of unappropriated water at the 

proposed source is not an issue. 

The 

points 

50090; 

through 

IV. 

record does not reflect any evidence that the proposed 

of diversion of water under Applications 5~087 through 

inclusive, Application 53326, and Applications 53888 

53892; inclusive, will conflict with existing water , 
rights or threaten to prove detrimental to the pub1ic,interest. 

V. 

The change in point of diversion, place or manner of use of 

unperfected rights is not prohibited by the statutory: or case law 

in Nevada. 

10 NRS Chapter 533. 

11 NRS Chapter 533.370. 
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RULING 

The protests 

53326 hereby are 

50090 and 53326 

53891 and 53892 

to Applications 50087, 50088, 50089~ 50090 and 

overruled. Applications 50087, 50088, 50089, 

together with Applications 53888, 53889, 53890, 

are hereby approved subject to priori rights and 

payment of statutory permit fees. 

RMT/MB/pm 

Dated this 1 st day of 

________ ~M~a~r~c~h~ _____ , 1991 
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IN THE OFFICE OF THE STATE ENGINEER 

IN THE 
50088, 
53889, 
CHANGE 
OF USE 
GROUND 

OF THE STATE OF NEVADA 

) 
) 

TO ) 
THE POINT OF DIVERSION AND PLACE ) 
OF THE PUBLIC WATERS OF AN UNDER-) 
SOURCE IN THE HONEY LAKE GROUND- ) 

OF APPLICATIONS 50087, 
50090, 53326, 53888, 
53891, AND 53892 FILED 

MATTER 
50089, 
53890, 

WATER BASIN, WASHOE COUNTY, NEVADA ) 

-------------------------------) 
GENERAL 

I • 

SUPPLEMENTAL RULING 
ON. REMAND 

This ruling on remand is somewhat abbreviated from Ruling No. , , 
3786 signed by the State Engineer on March I, 1991. The individual 

I 
applications and individual protests were enumerated in Ruling No. 

3786, therefore, the State Engineer will not enumerJte them olice 
I 

again. 

II • 

Applications 53888 through 53892, inclusiv~, were not 
, 

protested. Applications 50087 through 50090, inc1usive, were 

protested only by Lassen County, California (Lassen icounty), and 
I Application 53326 was protested only by the Sierra Army Depot and 
I 

the Pyramid Lake Paiute Tribe of Indians (Tribe). I 

III. 

All of the subject applications propose to change the points , 
of diversion and place of use within the Honey Lake: Basin. The 

I 

State Engineer must consider whether the proposed i changes (i) 
I 

conflict with existing rights and (ii) would prove detrimental to , . 

the public interest. 1 Therefore, the grounds of it he protests 
: 

dealing with export of water out of the basin, ,whether the 

appropriations exceed the perennial yield, whether the season 

should be 12 months, whether there is unappropriated water in the 

source and whether the State Engineer should wait until the 

INRS 533.370(3). 



• 

• 

Supplemental Ruling on Remand 
Page 2 

completion of the study by the U. S. Geological Survey~ are not t'he 

subject of this ruling. 

IV. 

Upon notification of the subject parties as required under NRS 
I ' 

533.365 (3), a series of administrative hearings werel held before 

the State Engineer beginning on June 21, 1990, and continued :to 
, . 3 I ' 

July 19, 1990, and September 10, 1990. One pu~pose of t'he 

hearings was to receive evidence and testimony relevant to the 
I 

proposed intra-basin change applications, in additiori to numerous 

1 I'd applications seeking to change the p aces of use to areas outS1 e 

of the Honey Lake Groundwater Basin. Four applicatioJs requesting 
I 

new appropriations of water within the basin were also considered 
I 

as were the respective protests to the aforementioned 

applications.! Evidentiary presentations were mlde by both , 
applicant and protestants and numerous ,exhibits were! received :in , 

I ' 
evidence. The protestants indicated during the initial stages of 

the hearing that they would not present a separate ca~e to support 

their protests to the intra-basin change application1s, but would 

pursue that issue during the examination of thel inter-ba~in 
transfers. 5 

V. 

The previous ruling in this matter (Ruling No. 3786 on the , 
intra-basin transfers) was appealed by Lassen County and the Tribe. 

I ' 
2The U. S. Geological Survey completed its study of the 

hydrology and recharge/discharge relationship in the Honey L":ke 
Basin in April 1990. I , 

3Transcripts of the administrative hearings befdre the St":te 
Engineer are public record in the office of the StatJ Engineer in 
Carson City, Nevada. Hereinafter referred to as "Tran.kcript, date, , ' 

volume and page, table or figure." : 
I 

!Exhibit 1 of the administrative hearings befo~e the State 
Engineer. Hereinafter referred to as "Exhibit and mimber." 

I 
5Transcript, June 21, 1990, Vol. I, pp. 88 and 89. 

I 
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On August 31, 1992, the Second Judicial District 

entered its Order (Order) remanding the matter 

, 
I , 
I 

I 
cburt (Court) 

I 
t1:. the State 

I 
Engineer for further findings consistent with the I Order. 

September 17, 1992, the State Engineer filed with the Court a 

Motion to Amend Order, requesting that the Court amend its decisi'on 

on the issue of whether Nevada law allows the change of unperfect'ed 

water rights. I : 

VI. I 
After 12 days of testimony from many expert witnesses and 1'36 

I 
exhibits in evidence, the State Engineer can find no reason for , 
further hearings in this matter. The State Engine~r makes the 

following additional findings based on the existing 

records in the Office of the State Engineer. 

FINDINGS OF FACT 

I. 

, 
:evidence 
I , 
I , 
i 

I 

and 

I The Tribe protested Application 53326, in part, on the grounds 
I 

that, under Nevada law, this change application cannot be approved 
i 

because the original permit had not gone to beneficiall use. In ~ts 

Order, the Court noted the absence in the administrative record 'of 
I ' 

support for the State Engineer's historic practice i of granting 

applications for transfer of unperfected water right$. 
i 

During the hearings in 1990, the State E~gineer tqok 
, 

administrative notice of all of the records in the qffice of the 

State Engineer. 6 Since the first act in 1905,7 whichloutlined the 

mandatory procedure for making an appropriation :of water ,by , 
application to the State 

several laws which dealt 

Engineer, the Nevada Legisiature passed , 
, ' 

wi th change applications. , In 1907 the 

procedure for changing the place of diversion (also referred 

I , 
I 

I 
6Transcript, July 23, 1990, Vol. VI, p. 998. 

I 
, 
I 

7Act of March I, 1905, ch. 46, 1905 Nev. Stat. 66. 

to'as 
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point of diversion) or manner of use was enacted. 8 

was amended to allow changes in the place of 

In 1913 the law 
9 us41l. The 1939 , 

Legislature enacted the comprehensive groundwater law which 

specifically made groundwater subject to the provisions of NRS 

Chapter 533. 10 

The following are a few examples of applications to change 
, 

which were granted of the above , mentioned shortly after each 

amendments or additions to the law. In each case, the underlying 

water right had not yet been beneficially used. 

The State Engineer in 1907 approved Application 558 to change 

the point of diversion of Permit 132 on Duck Creek. ! It is clear 
! 

from the file that the water had never gone to benefic~al use under 

Permit 132. 11 

On October 1, 1917, the State Engineer approved Permit 4418 

which changed the place of use of a portion of the: water under 

Permit 812. The purpose of this change application was to irrigate 
i 

other land "... of better quality and better susceptible of 

irrigation than the eighty acre tract sought to be excluded from 

said description ... 12 

On January 31, 1944, the State Engineer granted;Permit 10825 

which changed the manner of use of 
13 quasi-municipal use. The proof 

Permit 8830 from ~rrigation to 

of beneficial use was filed 

8Act of February 26, 1907, ch. 18, § 24, 1907 Nev. Stat. 35. 

9Act of March 22, 1913, ch. 140, § 59, 1913 Nev.i Stat. 208. 

10Act of March 25, 1939, ch. 178, 1939 Nev. Stat. 274. 

11public records in the Office of the State Engineer under 
Permits 132 and 558. 

12public records in 
Permits 812 and 4418. 

, 
the Office of the State E~gineer under 

J3public records in the Office of the State Engineer under 
Permits 8830 and 10825. 
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, , 
showing irrigation of 1 acre of land, however, wate'r rights for 

irrigation of 40 acres of land were allowed to be ch~nged. 

Virtually every State Engineer since the law was enacted in 

1907 has approved changes of permits that had pot gone to 

beneficial use. Since each application must be considered on its , , 
own merits, past State Engineers must have determined that granting 

permi ts to change unperfected rights was consist~nt with the 

statutes and legislative intent. During the past 85 years, 
, 

approximately 5,000 applications' to change unperfected water rights 

have been approved. A few examples are warranted 

to this ruling as Appendix 1. 

and, are 
, , , 

The State Engineer must show great deference 
I 

attached 

to his 

predecessors' interpretation of Nevada water law. None of the 
, 

permits previously granted were appealed on the basis , an that 

unperfected right could not be changed. In fact, case law supports 

the long standing interpretation that a permit is ·~ater already 

appropriated .• 14 , 

The State Engineer finds that being able to Chang1e unperfected 

rights is the only practicable way that the water law ;can function. 
i 

This can best be demonstrated by discussion and example. If the 

State Engineer grants a permit to drill a well at!a particular 

location for irrigation and the farmer, after I considerable 

investment, drills a dry hole, 
I 

he cannot prove beneficial use. 

With the passage of time there may be subsequent fili~gs, and there 

could be subsequent permits that allocated the perehnial yield .15 

It would not be in the public interest to foreclose aipermit holder 

14APplication of Filippini, 66 Nev. 17, 202 p.2d 535 (1949); 
Town of Eureka v. Office of State Engineer of State of Nevada, 108 
Nev. ___ , 826 P.2d 948 (1992). 

15perennial yield is defined as the amount of water that is 
naturally recharged by precipitation that can be e~tracted each 
year over the long term from a groundwater basin without depleting 
water from storage. 
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who has demonstrated good faith and reasonable dil~gence16 from 

changing the point of diversion in an effort to develop a well at 

a new location in an attempt to put the water to beneficial use in 

compliance with the statute and maintain his priority. 

if 

The State Engineer must consider a permit 

he is to effectively administer the 

533.370(3). As an example, when permits 

as an appropriation , 
provisions of NRS 

are granted to a , 
municipality for specific points of diversion and place of use, it 

would be inconceivable that in the future there :would be no 

necessity to change the point of diversion of any well' or to expand 

the municipal boundaries. As a matter of cours:e, municipal 

boundaries and refinements to distribution systems are constantly 

being modified. The inability of the municipality to change the , 
point of diversion of water, not put to beneficial us~, would limit 

the development of an efficient distribution system ~nd result in 

the poor management of the limited water resource. Without the 

ability to change the place of use, the municipal bou~daries could 

never expand. If the only way to obtain water for additional 

service areas was through new applications, any p~rmi ts issued 

would be subject to prior rights. Therefore, the: municipality 

would have permits junior to all other rights in ~he basin and 

could be subject to curtailment if the State Engineer, was required 

to regulate the source based on priori ty.l1 The State Engineer 

finds that this would not be in the public intere~t since the 

municipali ty would be proceeding to show good f':'i th and due 

diligence in putting the water to beneficial use under the permits 
I 

earlier in time, but may have a necessity to expand its service , 
area. 

16 NRS 533.395 (1) • 

l1 NRS 534.080(3) and 534.110(6). 
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II. 

The Tribe in Petitioners' Opening Brief stated that "allowing 

changes in unused permit rights rewards speculation in water 

rights" and "entertaining applications to change the place of 
, 

diversion, or place or manner of use of water prior to beneficial , 
use encourages speculation." 

, 

The change application procedure set out in the, Nevada water 

lawl8 does not specifically address 

State Engineer relies on NRS 533.395 

speculation. :However, the 
I , 

in considerin'g any change 
i 

application since the permit to be changed must be in good standing 

at the time action is taken on the change application. Therefore, 

the State Engineer must find that the permittee e,xercised due 

diligence under the permit being changed or he mus!t cancel the , , 
original permit, leaving no right to change. Permits or portions , 
of permits have been cancelled for failure to show due diligence 

resulting in the denial of change applications. 
, 

The State Engineer finds that the requirements of good faith 
, 

and reasonable diligence under NRS 533.395 provide, adequate 

safeguards against speculation. Therefore, the State Engineer 

rejects the Tribe's contention that fear of speculation is a reason 

for disallowing changes of unperfected water rights.1 

III. 
, , 

The Sierra Army Depot protested Application 53326, in part, on 

the grounds that their potable wells are 8. 5 mi~es from the 

proposed municipal well field. There was no evidenge offered by 

the Sierra Army Depot as to how much water they pumpior from what 

depth water is pumped. Application 53326 is not for municipal use, 

rather the manner of use remains irrigation and d~mestic. The 
, 

characterization of municipal well field is, therefore, without 

merit. The application attempts to move the point of diversion in 

excess of 2 miles south and further away from the Sierra Army Depot 

18 NRS 533.325, 533.345. 
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potable wells .19 

the water table 

groundwater. 20 The 

Nevada law allows for a reasonable. lowering of , 
in allowing appropriation and : changes of 

State Engineer finds that the pr:oposed point , 
of diversion under Application 53326 will have no greater impact on , 
the potable wells, rather it can only have a lesser impact and, , 
therefore, will not result in an unreasonable 

water table. 21 
lowt,ring of the 

IV. 

, , , , , , 
I 

The Sierra Army Depot protested Application 53326!, in part, on , 
the grounds that: I 

! 
(T)he mission at Sierra Army Depot is of a s1'.rategic 
nature and disruption of depot activities could sJriously 
impair the ability of the u.S. Army tf supp6rt the 
defense of the United States of America. I 
As stated in Findings of Fact III, the propo~ed point of 

diversion under Application 53326 is farther from thJ Sierra Army 

Depot potable wells. The State Engineer finds that Ithe proposed 

pumping would have no greater impact than the exist,ing permits, 
I 

and therefore, the mission of the Sierra Army Depot' will not be 

impaired. 

V. 

Lassen County protested 50087 through 50090, 

part. on the grounds that it would .. increase the 

I 
i'nclusive, in 

I 
p:otential for 

impairment of existing rights in California bi increasing 
I 

extractions in Nevada." The State Engineer finds that, there was nQ , 
evidence or testimony offered by Lassen County as to how much water , 

, 

19public record in the office of the State Enginber. 

20 NRS 534.110(4). 
, 

21The U. S. Geological Survey computerized simulatitm of pumping 
15,000 acre feet out of the basin determined that less; than 10 feet 
of drawdown would occur at the Sierra Army. Depot.! Exhibit 9, 
Figure 30 . 

22Public record in the office of the State Engin~er. 
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is pumped in California, where the rights are located o'r from what 

depths water is pumped. The State Engineer is unl!-ware of any 

attempt by California or Lassen County to regulate p~mping in the 

California portion of Honey Lake Valley. APplic~tions 500'87 
I 

through 50090, inclusive, seek to change the points of diversion 4 
I 

to 5 miles south, east or southeast and further away from the , , 
California stateline. The proposed points of di ver'si'on will have 

a lesser opportunity for drawdown of the water table ~n California 
• 2'3 than where the ~oints of diversion presently eX1st. I This will , , 

substantially reduce the potential for interference with any rights 
I 

in California. The State Engineer finds no evidenc~ that there 

will be an unreasonable lowering of the water table. ! 

VI. i 
I The Tribe protested Application 53326, in part, on the grounds 
I 

that it would "conflict with the prior and paramount reserved water 

rights of the Pyramid Lake Paiute Tribe to the I groundwater , 
I 

underlying the Smoke Creek Desert portion of the Pyramid Lake 

Indian Reservation." A search of the State Engine!er' s records , 
indicates that the Tribe has never filed any claimsl of reserved 

I 
water rights in Smoke Creek Desert Groundwater Basin. The State 

Engineer has no 

developed in the 

, 
I knowledge as to whether any groundw~ter has been 
I 

Smoke Creek Desert Groundwater Basin by the Tribe. 
I 

Nevertheless, the purposes of this ruling and the pri6r ruling, on 
I 

the intra-basin changes, is not intended to adjudicate! the reserved 

rights of the Tribe. The State Engineer finds that 'if, in fact, 

the Tribe has reserved rights to groundwater in the Smoke Creek 

Desert Groundwater Basin, any appropriative rights granted by the 

State Engineer would be subject to and junior in priotity to those 
I 

I 

23The U. S. Geological Survey computerized simulati~n of pumping 
15,000 acre feet out of the basin determined that a few square 
miles in California near the playa could experience b~tween 10 and 
49 feet of drawdown and the remainder would experience: less than 10 
feet of drawdown. Exhibit 9, Figure 30. I 

I 

I 
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reserved rights. Conversely, if the Tribe is found not to have 

reserved rights to groundwater, the appropriative rignts addressed 
I 

in this ruling would only be subject to other rights that may exist 
I , 

at the time of approval. 'I 

VII. 

The Sierra Army Depot protested Application 53326', in part, on , , 
the grounds that soils in the southern portion of the depot are , 
described as "blow sand" and the northern part are siilts from the , , 
old lake bottom. They claim that unde'r a scenario of, exportation , 
of 15,000 acre feet, very little groundwater woul~ remain to , 
support evapotranspiration by native plants. The Sier~a Army Depot , 
presented no evidence that the playa, or alkalai flat, would be 

I 
substantially enlarged by the intra-basin changes orl that a dust 

hazard presently exists on the base. 
I 

There exists a small playa (less than 10 square miles) 

directly north of the proposed well field. 21 The~e presently 

exists Honey Lake, which is often dry, directly west land adjacent 

to the Sierra Army Depot that consists of over 100 square miles. 21 
i 

This situation existed prior to any pumping in eithe~ state. The 

State Engineer finds no evidence that the approval o!f the intra

basin changes will aggravate whatever natural dus~ hazard now 
I , 

exists nor is there any evidence that this hazarq will prove 

detrimental to the public interest. 
I 
I 

VIII. 

The Tribe protested Application 53326, in part, on the grounds 

that it "would threaten to prove detrimental to the pU~lic interest 

if the implementation of the Honey Lake Water Import1tion Project 

is not coordinated and integrated with the outcome of the Truckee 

River settlement negotiations •.• " Application 533:26 does not 

propose the export of water, rather it proposes to change the point 
I 

of diversion and place of use of an existing water right within the 
I 

MExhibit 9, Plate 1. 
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, , 
Honey Lake Basin. The Tribe failed to provide any ~vidence that 

I the negotiated settlement on the Truckee River would be affected by 
I 

an intra-basin change application in Honey Lake Valley'. Therefore, 

the State Engineer finds no evidence that the approval of the 

intra-basin changes affects the Truckee River settlement 

negotiations. 

IX. , 
Nevada water law provides for the appurtenance Of; water to the 

land on which it is beneficially used. 25 The stat\lte provides 
I 

"That if for any reason it should at any time become impracticable 
: 

to use water beneficially or economically at the place to which it 
, 

is appurtenant, the right may be severed from such place and 

simul taneously transferred and become appurtenant to o,ther place or 

places of use, in the manner 

otherwise, without losing 

established." 

, 
provided in this chapter, and not , , 
priority of right' heretofore 

The applicant acquired the water rights at issue from several 

di fferent persons who had several different permits: and several 
, 

different parcels of land scattered throughout the Nevada portion 

of Honey Lake Valley. 22 The State Engineer finds, i:n this case, 

that it is in the public interest to allow the culmination and , , 
consolidation of all of these water rights now 

ownership into more economical farming units. 

existing under one 
i 
I 
I , 

x. I , , 
Except for those enumerated in Findings of Fact: IV, VII and 

VIII, there were no public interest values ident1fied in the 

protests of Applications 50087 through 50090, inclusive, and 53326. 
, 

Most of the public interest concerns and all of the yestimony and 

evidence dealt with the export of water out of th'i' Honey Lake , 
Basin. The State Engineer finds that a large cone df depression 

I 
will develop in the vicinity of the well field whetherl the water is 

25 NRS 533.040. 
I 
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I 
I 
I 

I , , , 

I 
I 

i I 
" , used wi thin the basin or exported. : The water table will drop below 

the root depth of some of the greas~wood. This is a c~ndition that 
I 

has occurred in many groundwater basins throughout Ithe state as 
I 

groundwater resources have been developed and placed to beneficial 
, i 

use. However, the area is surround'ed by sagebrush and rabbi tbrush , , 
, I 

which survive on rainfall alone and whose roots cannot reach the , I 
water table. When the greasewood dies, sagebrush and rabbitbrush 

, I 

will invade the area. There is e~idence that there jwill be some 

wetland loss in the near vicinity of Fish Springs, 2, but the 
, , , 

evidence further shows that no loss of wetlands will occur further , 
north at High Rock Springs and Amedee Springs since these are fed 

I 
from thermal sources and are not part of the hydrologic system near 

I 
the proposed well field. 

There is substantial evidence to show that fhe proposed 

pumping will be from recharge that occurs only in the Nevada 

portion of Honey Lake Valley.Z1 Th~refore, nothing i~ this record 
I 

demonstrates that the intra-basin change applications 'I if approved, 

would prove detrimental to the public interest. 

CONCLUSIONS 
, 

I. I 

The State Engineer has jurisq.iction of the 

subject matter of this action. 28 

II. : 

The State Engineer is prohibited by law from 

under an application to change whe~: 

It· pari 1es and the 

I 
I 
I . grant1ng a permit 

I 
2'Exhibit 9, Plate 4, depicts a small wetlands atlthe location 

of the proposed well field, and Exhibit 9, Fig. 30 depicts a large 
drop in the water table at the loc~tion of the well field. 

i 27 See boundary 
Exhibit 9. 

of U.S.G.S. computerized model area. 

I 
28 NRS Chapters 533 

Judicial District Court, 

I , 
and 534 and Remand ,Order I from Second 
dated August 31, 1992. I 

I 
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The proposed change confiicts with existing rights, or 1. 

2. The proposed change 

public interest.!9 

threatens to prove detrimental to the 
, I 

III. 
, , , , 

Based on the forgoing findings of fact, the St'ate Engineer 

concludes that the proposed intra-b~sin changes will nbt impair any , , 
existing rights, including those bf the Sierra Arm~ Depot, any 

rights in California, or any righ~s of the Tribe iJ Smoke Creek , , , 
Desert if, in fact, any exist. i 

IV. I , 
The State Engineer concludes: that there has never been a , , 

quantification or adjudication .of the reserved I rights to 

groundwater by the Tribe. Only aft~r a general adjudi~ation of all 

rights by a court having jurisdiction, would ithere be a 

determination made as to the limit and extent of anyiother vested 

claims and the validity of any claimed or unclaimed reserved . , 
rights. If a later adjudication· confirms that the Tribe has 

reserved rights to groundwater and quantifies th~se reserved 
I 

rights, they will be recognized as such and any appropriative 

rights herein changed will be subj~ct to those reserJed rights. 

V. 

Although the State Engineer recognizes the, Court will 
. , 

ultimately rule on this legal issue, the State Engin~er concludes 
, I 

that Nevada law allows for changes' of unperfected ri'ghts and has 

always done so. The definition of .. appropriate~" is quite 

different from the pre-statutory definition since th~ Legislature 

outlined the method by which an appropriation is .hade when it 

enacted the water law in 1905. converSely,l the term 
I 

"unappropriated" found in NRS 533.370(3) means water t1'>at has never 

been spoken for. Thus, "water already appropriated" jincludes all 

inchoate water rights, such as permits. I 

29 NRS 533.370(3). 
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VI. 

I 

! 
I 

The State Engineer concludeEi that although there may be 

. minimal wetlands lost, there is an overriding public ibterest value , I 
in allowing the consolidation of s~veral fragmented :water rights 

! 
into economic farming units to fa~ilitate beneficial use of the 

i 
I water. 

RULIN~ I 
All of the findings and conciusions of Ruling No. 3786 are 

i 
incorporated into this ruling with the exception ~hat nothing 

, 
herein shall be construed to be a~ adjudication of Ithe reserved 

I 

rights of the Pyramid Lake Paiute ~ribe of Indians. IBased on the 

above findings and conclusions the protests to APPlidations 50087 

through 50090, inclusive, and 53326 are hereby ovbrruled; and 
I 

Applications 50087, 50088, 50089, 50090, 53326, 53888, 53889, 
I 53890, 53891 and 53892 are hereby approved subject to: 

a. Payment of the statutory fees. I 
b. Reserved rights of the :pyramid Lake Paiute Tribe of 

Indians, if they are found by the approprilate court to 

c. 

d. 

exist. . I 
I 

Any other prior rights in the Honey Lake Valley. 
i 

A judicial determination as to whether Nevada law allows 
I 

the transfer of water rights not yet placed to beneficial 

use. i 
I 

Ruling No. 3786 is hereby affirmed with the one:exception. 
I 

mitted, 
! 

~~~~~~~4!~~~~. 
MICHAEL TURNIPSEED, P.E. 

:State Engineer I 
RMT/bk 

Dated this 9th day of 

October 1992 
------~~~------, . 
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