IN THE MATTER OF FORFEITURE AND/OR )
ABANDONMENT OF WATER RIGHTS UNDER )

PERMIT 19376, CERTIFLCATE 7351 TO - ) ' RU'LING
APPROPRIATE THE WATERS OF AN UNDER- ) ' e :
GROUND SOURCE IN DIAMOND VALLEY, ) R *';,ﬂa" '
EUREKA COUNTY, NEVADA. ) l_zn-
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Application 19376 was filed by Frances Virginia Machacek on Decem-

ber 5, 1960 to appropriate underground water for irrigation purposes.
The proposed place of use was the SWL/4, N1/2 SE1/4 Section 24, T.21N.
R.53E., M:DUB. &M, A permit was iSsued’ under Applicatlon 19376 on* Novem-
ber: 29, 1961 for 4.7 c.f.s, of water for irrligation-and domestié pur-
poses. Certlflcate'?BSl was' issued under said permit on May 19;° 19?0 to
irrigate'27.521 aéres within' the N1/2 SE1/4 sdid'Seition 24- Permit
19376, Certlflcate ?351 now stands in the name of Joseph W. Tscheschke
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Parties of interest were given notice by letter of January 11, 1978
that a hearing in the matter of determination of forfeiture and/or aban-
donment of the subject rights was scheduled for February 16 and 17, 1978
in thé"Eureka:* County Court House} Eureka,'Nevada. 2/ Extensive evidence,
testifody and argimerts were presented at the hearing. 3/
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Mr; Ralph Gamboa;' Water' Coimidsionér for'thé State Engineer's of-
fice, testified that he had knowledge and familiarity with Section 24,
T.21N., R.53E., M.D.B.&M., dating back te 1972. He testified that from
1973 through 1977 there were no crops grown on the N1/2 SEl/4 of said
Section 24. Mr. Gamboa identified and interpreted an aerial photograph
of the property in question. Said photo was dated September, 1973, 4/
His testimony was that the photograph showed no crop in the N1l/2 of the
SEL/4' of said’Sectlon 24: 5/ coe b :
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Mr. Wayne Testolin, Water Commissioner for the’ State Englneer s
office’ testified in concurrance with*MiY Gambdd "refdarding’ the* udedotr
water on Séction 24 for-thé period 1973 through' 1977 and’ in the inter-
pretatlon of the aerial photograph of the area in question’’ 6/.
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‘*Mr. Wiers testified that he plantéd and irrigated a crop ‘of winter
wheat after the July 1877 aerlal photograph 7R
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would confirii that water was “4pplied to the N1/2'SE1l/4 Section 24,
T.21N., R. 53E., for the i ilgatlon of crops durlng the pericd of
through 197? 8 v 3
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o There was a. determlnatlon and ruling of. forfeiture of certificated
) T water rights to apprnprrate underground watet in Diamond Valley, Eureka
County, Nevada as of December 3, 1975. 9/~ :

Dlamondea!Ley Ground Water ‘Basin” Thls order 1nc1uded a paragraph

:tﬁat 'all applications flled to approprlate water for irri-

pogses on lands inc Dlamoud Val ey Uhatﬁhad a prevlous water:

rd et tﬁfhrough forfeltures will be’bon51dered for approval on an

;ndluﬁdua&.ba31s and on exﬁﬁgown\meﬁggsnwwlﬂﬁ ‘Notice of this.order was
Seeehy

- I.ﬂ’)‘a‘gv“ s 'd‘
publi heevln the EurekaﬁSentl_ﬂ tnrggﬁzﬁgbiowlng dates: Deqember 27,
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matter of this actlon.ff
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NRS 534.090 prov1des as fo:u%&_ % P A

1. .Failure for 5 successive yea:,‘.s‘%" e.part ‘of the holder of any
right whether it be an adjudicatedRrip) an- unadjudicated right, or
: _ permltted right, and further whetherasu; ‘right be initiated after or
' ' before March 25, 1939 to use beneflcigély all or any part of the'under-

ground water for the purpose for wh:

b e ichystich right shall be acquired or
L " claimed, shall werk;&k@prfelture-o ' %ﬂgﬂndetermlned rlghts and deter-
M L, mined rights of thc oY FUS ENE
Ber LT nonuse. Upon theifor e ture of a;?iéhb ‘to the use of ground water, such

'awaat%rashall rev&rt to the publicéand shia_lll be avallable for further

-person Eallsqto_appeal such rullng in the

RS 533, 450»,_’5:{?1,, ithin the time provided for

becomes flnal
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There was. no evidence, . 1n£ormat10n or; testlmony submitted that .f7';”f
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2. A right to use underground water whether it be vested or otherwise
.may be lost by abandongeqr.‘ If the state engineer, in investigating a . S
~ ground water, sSource, upon: whlch there has been a prlor right, for the., .-
_purpose~of aeelng upon-anlaoﬁlmcationpto apprOprlate water. from the same
Source; ; is‘of the belie'f; *noﬁfhls examination ‘that an abandonment has
taken place rHE shalleo-state in his - ;nllng approving the appllcatlon.
If, upon notice: by reglsteﬁedFor certlfled mail’to the person gf récord
who had the“prior rlghq;,sucﬁ*person fails to- appeal such ruling in the
manner prov1ded for in’ NR§2533 450, and. within the time provided for
thereln,-the alleged ebandonment deolaratlon as set forth by’ the state

‘The water rlght under Permit 19376, Cenﬁdfrcate ?351 is a "per-
“mitted right" and..determlned rlght as described 1n NRS 534. 090 and
‘is therefore suhgi‘ec.t-s, to,
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L.l NRS 534 090 cleag‘y sets forth and provides that forfeiture shall
RS apply,whether such r3 ghts be inltlated\after or before MaZcl’ 25, 1939.
R ' ‘Ta ?ﬁ”e' ; ;1
T *“The‘Nevada State Legleleture wa's ﬁqgly aware of the 1ssue regarding

forfelturﬁzof underground rights as'%%i‘ﬁ ided in :NRS 534.090. Representa—

t'fves ‘fo;& personswmteresteh.n the ila

".

m__%nd ;{Qﬁy@ﬂarea and holders 0fs
35 s _-gﬁeignﬁpunposes in that aréda gave _ ’
f:ateyﬁimony before leglslatlve~comm1tteee4& yarding: a’ possible- amendment - T
~to NRS 534.090. No amendmen?%é%gyehét‘sﬁatutrﬁwere adopted by the L9?7 L E
Leglslature. R _ o e 1T
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. Forfeiture-of & water_grrﬁght%:doaea; f‘nrot become final until expiration. S0
of a time of appeal ofivaj; rulﬂhgr NPTy __;ght forfeited as pro-- P

'v1ded for in NRS 533. 450 15/

U R

A .. .7 - Evidence, information and data available clearly and conclusively Lo

- PO . “establish that for a period of in excess of 5 successive years,'water

5'“?" . ' ~ has not been beneficially used for the purpose for: which ‘the water

' -f3-_vf " Tights were acquired under Permit 19376, Certificate 7351 on the N1/2 _ :
S tgection 24, T.21N, “_R'5BE., M.D.B.&M. - Evidenee, information and I

e ayailabl ° S.:’ié @ﬁ”t water was not used from the well des- '

P zitbed@tiT : ove' permit on acreage within- the N1/2 SEl/4 of said Lo :

“h e rs l9?3 through 19?7 ;j - oy
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4y %-- ;;R 53E., has been forfeited because of
fallure for 1n excess.o §%¢ successive years on the part of the .
holder»of thenright tdﬁkg fbeneflcially the underground water for the
] *Whlch Saldﬂ;§ygt was acquired B
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_FOOTNOTES,

State Exhibit No é&' February 16,~l9?8 Transcript.
February 16 lS?B”Transcrlpt. :
c" o TR

State Exhlblt*N )" 9, February 16 l9?8 Transcrlpt.

_Februafy'16; 19?B;Iranscript Pages'3? through 40.

Pages 41 and 42 June 28, 1978 Transcrlpt.r
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Feb@u%&% 16, - 1978,
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_'ebruary 16 197 Tyanseq;@@
the State Engineer.g'Cfﬁﬂai_
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‘i2.  NRS 534. 090

13.- NRS 53ﬁ.090 _
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