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In acting on the applications berein usder consideration
vhe .Gtate Enginecr mist doterpine vhether or not the granting of
casch eppligation would, in his opinion, contravene the policiocs
gt forth in the sbove guoted mots and his rulings must be in
acoord with sueh fimdings. -

The 1931 Range law provides in pert ag followsi
. Sag. L "It shall Be unlawful to grage live

- atock on ag{'gayt of tha unreserved and unappro-

- pr&aneé public lande of the United States in the
dtate of Hevada, when such srasing will or d9es
provent, restrict or interfore with the custouary

. uge of guch land for grazsing llve stock by eay
_person who, by bkimaelf 6r his grantors or pradecen~
sors, shall have becone estebliwhed, either ex-
clusively or im cowon with others, in the grasd
uyae of sueh lands by eoperation of faw or under an
in accordange with the custons of the prasiers of the
repion involved)eemmeemeems, Custongry ur cstablished
ues as grasiere, otherwige than under the oporation of
1av, @b herein ugsed, ohall be deemed to include the ¢on-
tinucus,- epen, notorious, peavesblc snd public use of
© guch range gseasonally for a period of five years or
longer ilzmedistely prior to the approval ef this sct
by the person o hig grantors and/or predocesgors in
interest except in cases whers initiated without pro-
teot or cenfliet to prior use or ocoupancy théreol.

.. It is further provided that any change in such custonary
use o established shall not be wmede hervafter 8o as %o
prevent, restrict or interfere with the customary or
esteblishod use of any other person or pPorsens.” .

Seetion 2 of this act provides as followss

~ Sac. 2, "Thie act shall not be construed to Efa—
hibly any cuch established usér from continulng bip

. grasing use, ap oatablished by operation of lew or in
accordance with such customa.®

i The State Sngineor is of the opinion that in acting on appli~-
cations to appropriate weter for etockwatering purpogses, he uust take
4into consideration the ggoviaians'af-uhahlsal’ﬁﬂﬁﬁe Lavte 1 has .
long boon the praceice in similer situations. In deseribing the
pothods of establishing customory use, it 1s provided that auch use
ean be seguired by the open, nstoricus, puacesble and public use of
the ranpe sossonnlly for o pericd of five years or longer inmediately
?riar to the passage of the mct, The act was approved on Harch 30
. 1931, fThe lenfuage is silent as o the neeeesity of having a vnlii'
water right. It thereforc is cur opinion that such custonary usce
tay be acquiroed without a water right. -
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" ¥e have nothing before us that indicates that tho applicants
in this proceeding have any sxioving water rights in the innsdiate
vieinity of the waterd applicd for,vith the exception of Hoy Brown
who no doubt hos stockwatering rights on the Petoraon ranch. Thoere-
fore, in consldering these applicatiocns we must view the operation
of the applicante and thelr predscessors subsequent to the yoar 1925,
and deterwine ag best we ¢an tho extent of their operaticns 245 wo
understand the 1931 Hange Law, 4 oustomery uss aasn be established
by & continvovs, seaconal uce for nt lesst five yosrs whieh has boen
igégi&ta&=wiﬁhau@,pracaat or confliiet to prior use or oceupsncy since

. Thero gppoars to be an abundancs of ovidanee that for at
least tho past several years aod dating frov shout 19L1, oy Brown has
rangod at loast 200 bead of cattle in the aren northossterly from the
Patorsen Hanch and §in the vieinisy of his well under Application Ho.
. 2034, It i3 our opinicn that in sueh use he'has developed a customary
uﬁ&hmsafa? 28 wio f£ind no evidenos that anyono has ever objected to
such uso. o

 Ye find no ovideuce that Visbeelk or his predecesascr, Yalsh
hag utilized the range in tho vielniey of the dug well in Jeqtion 53
and applied for under Application Ho. 12116 sudsiéguent to 1926. Thare
no doubt has veon & certain dpift of Valsh and Visbeelk eattle to this
area and this 1s natural in zll stook operations, It cuot Lo romeme
bared that this weéll was dug late in 1925 and 0o evidenes vwas sffered
that it was sver used except during 1926. Also, it was during this
poried that the range in this ares was not balng ueed to any grest
extent due to nhon~ocoupancy of the FPoteraon Hanch. OJroached, in his
testinony, stated thet thoy turned 600 head of cattld over the surmit
and when thoy guit punplng, thoe cows drifted Laekts  As 4ndicated,
this. mziszg dperatioh was carried on at poriods about Degenber 1§2§
through 1928: Inm 1927 the Ualsh e¢sttle were taken to Pallon. There
vas no indication of any puvping operation in Smith Creck Valley
batween 1926 and until Srown took possession of the Poterson Hanch

in 1930 and started to bulld up his rengoe stock. Tho testivony
inddcatad that from the norih end of the Forest Recorve o Mt. alry,
the geeeptad dividing line botwsen the feese River cattle and.The
Smith Creak Valley was the susmit of the range. L

| 48 far ap Agmiaaﬁan Ho. 22117 of Visbeok 18 concermed, i% s
definitely within his range area and ghould be granted,

It is cur ophxdon that i. D. Bruse, Jr. and his predecossors
have ostablishod a sustemory wee in the aress swrovndisag ipplicationa
Hon. 12393 and 12394« The Boith Crack ranch owns the Eﬁ Ranch which
1iog about firom feur to pix miles southiorly fron ¢he wells upder thase
agylicabi.ﬁnaw- The testivony indicated that pricr to the drilling of
the walls the catele watered at the Hay Qanch and grazed around the
norgh end of the Dry Lakss. It eppears, however, that each of these
applications should be linited to 200 head of cattle.
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ARIOH 10, 1201, - Hoy Drownt

Yor tho foropeing roasons, the protest $o granting a permie
under this aspplication 4s ovorruled, and & porcit will Ye issued
following receipt of the sﬁatntgggi,ae.ivr the iscuance thorcel.
%he percit will bo linited to ouffieiont water Lo 200 hoad of
eattle Loy fall, vinter and Sprivg usc. ,

GATION HOs J231E =~ Boy Vicbeoks

to granting o pernit urder this application aro sucteined on the
gggg%éa that tho grantisg of oams would be doteitental to ¢xicting
rights,

 Pho protest to grosting o permit under this applicaticn 4o
overruled and o permit will bo granted following: reeoipt of tho
statutery foo for issuamse thercsf. The peralt will be ldndced o

400 head of cattlo for fall, winter and opring use.

TO HOS, 323093 ABD 22304 - As De Drucw, Jdre

Zroc: the fovepolng roasons, the protecgts to granting oF
germihﬁ under these applicetions are overruled, and permits will
20 degvad upon ggymant of tho stogutory Sod. éuah'pérmits will be
lirdned so 200 bood of sattlo for fell, winter and spring use.

Respaatlully pubnitted,

O STy ¢ B )
dtate Ungineer

putod this sth day of fugust, 1949.




