IN THE MATTER OF APPLICATION 19315 )
CERTIFICATE,7504; 19420, CERTIEICATE)

6912 AND /25597, CERTIFICATE 7562, QL) L e
APPROPRIATE THE .WATERS OF -AN. ‘uNDER=) ¢ 7, RU LI ? N
GROUND, SOURCE IN DIAMOND VALLEY, "' ) ° Pt e b RRD s
EUREKA "COUNTY, NEVADA. )
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4""""‘Appl;\.catlon 19318 was“flfed“by Mrs>alidé 3P Bétdrs ”
on .November 2, 1960 to appr0pr1ate underground water for irri-
gation and domestlc purposes. ' The proposed place of use was
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Application 19420 was filed by Bruce Adam Peters on Jan-
uary 3, 196{ to appropglate qnderground water for 1rrlgat10n :
and domestlc purposes.‘ The proposed “prace - of*uselwasQLd'tSiBN K i
Sﬂﬂﬁ& 6+Sectiont29y TL20NUFIRYSIET M. DB, siMIR Avperdit- !

F$8GédIndér Appllcatlon 1942050n~Apr1r*5$‘1962”for 287 ‘
-Qi,of water for\lrrlgatlon“and’domeétlcjpurposes‘*1Cert1-”
éfe ‘6912 ‘was *fssded under Permit 19420 on January 20, 1969. _/
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Ny Appllcatlond2559? was -£iled” on May'? P970“b “AIlceFHazeI
térs for perm1551on tg! change“theu int*of‘divers_u:m:of1 !

f .

waters heéretdofore- approﬁrlated“under Permlt 193I6“” Thelpro-
p8sed place*ofwuse*wasdﬁotsql‘12 37568,09, 250, fips and =26 Séction
29, T¢ 201}“?“r R: SBE.QlM D./Bl& M'"*A-permlt wasFiSEuEd GAREEE Appll—
ERE{0H 35597 on“Séptembere4““1970'f FD. B5SFCPE. 8T BEIGAL8E £6F
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‘referred to indicated that ‘the,only: cr0p on Sectlon 29 in the
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II

By letter of April 5, 1977 parties of interest were ‘noti- -
fied that a field 1nvest1gat10n would be held on April- 26, 1977 .
in the matter of the' forfelture and/or abandonment of the sub~- - |
ject rights. 5/ .

III L .

A field investigation was held on April 26, 1977 and was

- attended by parties of interest and representatives of the

Division of Water Resources. . A Report of Field Investlgatlon
dated May. 11, 1977 was filed in the State Engineer's off;ce.f/

Iv

Partiesmof-interest were given notice by'letter'of May 20,

1977 that the hearing in the matter of determination of forfei-

ture and/or abandonment of the subject rights was scheduled for
Tuesday, June 28, 1977 in the Eureka County Court House, Eureka,
Nevada./’/ Exten51ve evidence, testlmony and arguments were
presented at the hearing. 8/ -
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By letter of April 19,1977, Kenneth P. and Earlene Stenton

. demanded that the State- Englneer withdraw all of the protests

the Stentons had made agalnst the subject water rights. The
letter included a similar demand for the State Engineer to en-
force NRS 534.090.2/ _;f-

Mr. Ralph Gamboa, Water Commissioner for the State Engineer's
office, testified that he had knowledge and familiarity with .
Section 29, T.20N., R.53E., M.D.B,& M., dating back to 1972. Mr.
Gamboa testified that durlng his inspections, he had not seen
the well under Permit 19315 equlpped with a pump or motor. He
testified that although he had not. seen. a pump or motor on the
well, a crop of grain . was raised on Lot 2, which would be the
NW% NE%, Section 29, in 1975. ‘Mr; Gamboa identified and inter-
preted an aerial photograph of the property in question. Said
photo was dated September, 1973. 10/ He testified that the -photo
showed crop in Lot 2 of said Section 29 but no crop in Lots 1
oxr 8, the other parcels of ground to which Permit 19315 are
appurtenant. Mr. Gamboa testified. that in 1976 there was a
crop of about 100 acres.of. potatoes ‘grown on said Section 29,
although he was not sureas to*the exact location of the crop.

With regard to the well under Permrt 25597¥UMr ‘Gamboa testlfled

that in 1973, theée well was not: equlppeduw1thaaqmotor.or gearhead
but in 1975 was equipped with a Johnson Gearhead on a Lane and
Bowler pump and was powered by a, truck motor. He indicated that
the well was used to rrrlgete!about 100 %acres«of potato%sfinﬂr9ﬁ5.o *ii
Mr. Gamboa further testﬁﬁied“tha¢athe aerlal photo prev¢ously T

L
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year 1973, was in the NE% of thlS section. /
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VII

Mr. Wayne Testolln, Water Comm1551oner for the State

“ Engineer’'s offlce,‘testlfled in concurrance ‘with Mr. Gamboa S
regarding the status of equipment on’the wells under Permits CES

19315, 19420 and 25597 and 1nterpretatlen ‘of the aerial photo-
graph of the -area ln “question.12/ .

. VIII

Mr. Farl Rasmusen, reported present _owner of Section 29,
T.20N., R.53E., 1ntroduced into evldence Peters Exhibits "A"
through "F". Peters Exhibits "A" thr@ugh PF" were copies of
power billings and letters from Mount Wheeler Power, Inc. con-
cerning the use of electr1c1ty on a-wellxunder}Permlt 23984
located in Lot 5 or the SW% NWh% of said Sectlon 29, Baid well
and permit were beneficially used duritg.theyears 1975 and -
1976 and are not the subject of thlS ruling. EEA
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Mr. Rasmusen 1ntroduced ‘into evidence, Peter s Exhlblts
"g", "H", “I" "y, "K" and*m M. .These exhibits are affldaVltS

of peopleff%miliar with thegﬂper&tlen on ‘Section 29, T.:20N.

R.53E. Peter's Exhibit "G" s-an‘affldaV1t from Mr. Doyle Snlder
Stating that in 1972 he:.was’ 1n,the employ of Mr. Rasmusen and
irrigated oats, alfalfa and peas on ‘the north 160 acres of the
Peter's place on Highway 50 rneDLEmond Valley. Peter's Exhibit
"H" is an affidavit’ of Elmer. ‘Dirarte. ‘Mr. Durarte stated that
he worked as a farm hand for Earl Rasmusen in 1972 and farmed
Iots 1, 2, 32, 4 and 7 in saldrSectlon 29. Petér's Exhibit "I"

is an affidavit of Deanna Coty JMS. Coty stated that during

the year 1974 she saw 1rr1gat1®n of the following described
property; Lots 3, 4, 6 and 7, Section 29, T.20N., R.53E. Peter's
Exhibit "J" is an affldav1t Qﬁ Donald L. Hall. Mr. Hall stated
that durlng the year!1975: h sawxlrrlgatlon on Lots 2, 3, 4, 7,
8, 9 and 16, Section 29 and' Hurlng the year 1976 he saw irriga-
tion on Lots 5, 6 and 7. *“Peter's .Exhibit K" is an affidavit

of Mr. Harry Sevey. Mr. Sevey stated that he knows of his own
personal knowledge that .the fdllowing described Lots were irri-
gated from the.year 1972 through 1976; Lots 2, 3, 4, 5, 6, 7,

8, 9, 10, 15 and 16, Section 29,.T.20N., R. 53E. Peter's Exhi-
bit "L" is an affldaV1t of Mr. Ed Anderson. Mr. Anderson stated
that during the years:l975 and 1976 he saw irrigation on the
follOW1ng described property; 1975, Lots 8 and 9, said Section 29
and in 1976, Lots 3 and 5, said Sectlon 29, He stated that he
had also seen crops grown on Lots 6 and 16 of said Section 29

in the years 19?5 and 1976.14/ L

X

_ Mr. Rasmusen introduced into evidence Peter's Exhibit "M".
Peter's Exhibit "M" consited of four photegraphs taken in 1975.

The phgfographs show a crop and irrigation-. by sprlnklers of

potatoes in Lot 16 of sald Sectlon 29, 15/
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Mr. Rasmusen testified that the potatoes grown in Lot 1lé
were irrigated by the well under Pefmit 25597 and also Permit
23984. He testified that in 1972 and 1973 he irrigated grain
in Lot 2 from the well under Permit 19315. He stated that in
1973 he removed the pump and motor from the well and has not
used it since. He further testified that he had been farming
said Section 29 since 1972 and had not used the well under
Permit 19420 located in Lot 26 during any of those years.l6/

XIT

There was a determination and ruling of forfeiture of
certificated water. rights to appropriate underground water in
Dlamond Valley, Eureka County, Nevada, as of December 3, 1975.17/

XIIT

Order No. 54l*was-issued by the State Engineer on December.
22, 1975 entitled !Notice of Curtailment of Water Appropriation
within the Diamond Valley Ground Water Basin". This oxder
included a paragraph,, .indicating that "all appllcatlons filed to
appropriate water for 1rrlgat10n purposes on lands in Diamond
Valley that had a previous water right lost through forfeiture
will be considered for approval on an individual basis and on
their own merits™. 18/ Notlce '0f this ordérswas published in =
the Eureka Sentinel on the folloW1ng dates: December 27, 1975;
January 3, 10, 17 and 24, 1976. __/ '

CONCLUSIONS
I

The State Engineer has jurisdiction of the parties in the
subject matter of this actlon.zo/

II-
The source of water under Permits 19315, Certificate 7504,
Permit 19420, Certificate 6912 and Permit 25597, Certificate
7562 is underground water. : '

III

NRS 534,090 prOvides as follows:

- "l. Fallure for 5 succe531ve years on the part of the holder
of any right, whether it be.an adjudicated right, an unadjudicated

right, or permitted right, and further whether such right be

: 1n1t1ated after ‘or -beforne March«25, 1939, to use beneficially

all 05 any part of the;undengggund water for the purpose for
which such rlght shall be acquired or claimed, shall work a for=
feiture of both  undetermined: rights and’ determlned rights of the
rlght to the use of such water to the extent of such.nonuse.
Upon’ thewforfelture of a right to the use of ground water, such
water shaillmevert to the publlc and shall be available for
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further approprlatlon, subject to existing rights. If, upon

-notice by registered:or certified mail to the person of record’ i

LA

whose right has been declared forfeited, such pexrson fails toof-'-

appeal such ruling in ‘the manner prov1ded for in NRS 533.450, . 'iinfaf

and w1th1n the tlme provrded for thereln, ‘the forfelture becomes.
final. - ..4_ : :

2. A right to use underground water whether it be vested or
otherwise may be lost by abandonment. If the State engineer,

in 1nvest19at1ng a. ground water source, upon which khere has

been a prior right, for the purpose of acting upon an appllca-

tion to appropriate water from the same source, is of the belief
from his examination that an-abandonment has taken place, he

shall so state in his ruling approving the application. If,

upon notice by reglstered or certified mail to the person of

record who had the prior:- Ilght, such person fails to appeal .
such ruling in the manner provided for in NRS -533.450, -and within’
the time provided for therein, the alleged abandonment declara-

tion as set forth by:the state engineer becomes final."2l/

C ol
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The water rights under*Permlt 19315, Certlflcate 7504,
Permlt 19420 Certificate 69%12.and. Permit 25597, Certlflcate 7562
are "permitted rights" and. "determlned rights" as described in
NRS 534,090 and are thereforewsubgect to the provisions of that
statute. . .

: V_'

The 1967 State Leglslature amended NRS 534.090 to provide
that forfeiture would apply to both undetermlned and determined
rights.22/ . )

Qyif":eﬁ-
NRS 534.090 clearly sets forth and . provides that forfeiture

shall apply whether such rlghts be lnltlated after or before
March 25, 1939. .

- VIF

~ The 1977 Nevada State Legislature was fully aware of the
issue regarding forfeiture of underground water rights as pro-
vided in NRS 534,090. Represéntatives of persons interested
in Diamond Valley and holders ©f rights to appropriate water for
irrigation purposes in that.area .gave testimony before legis-
latlvezcommlttees regardang a possible amendmént to NRS 534.090.
“No* amendmerts’ fto - that‘statute were adopted by the 1977 Legls-
lature. .
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Forfelture of a water right does not become final until ex-
plratlon of a time for appeal:of a ruling declaring such water
forfeltedﬂhs pEOVlded in NRS 533.450.23/
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‘of_December . |, 1977.-

19315, 19420, 25597
Ruling _ ; S . . I

IX

Any appllcatlon for a permlt or any permit to. approprlate '
water may be. a351gned subject to  the: condltlons of the permit e
but nogsuch assignment shall be blndlng”except between .the par-

_ ties thereto unless flled for record . 1n “the . offlce of the State

Engineer’ v, 24 The clrrent owners of Permlts 19315 15420 and

25597 therefore ‘are bound by their predecessors action or inac-

tion as it relates to the possible forfelture of said rights.
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Evidence, 1nformat10n and data a&axiabre indicate that
water was beneficially used from the well under Permit 192315 for
irrigation of 40 acres within Lot 2 Sectlon 29 T.20N., R.53E.,
M.D.B.& M., in 1972, Evidence, 1nf0rmat10n and data available
clearly and conclu51vely establish that for a period of in excess
of £ive success1ve 'vears, water “has not been beneficially used ¥
for the irrigationjef Crops: for-the purposes for which. the waterwﬁ
rights were acquired jandeir | Egrmlt 19420,&Cert1f1cate 6912., Evi-
dence, information: and data available establish that water from
the well under Permlt 25597 was used for the 1rrlgat10n of
potatoes durlng the year l975§&$$ i } e

T

R

RULING

It is hereby ruled and declared that rlghts to approprlate
water under Permit 19420 Certlflcate 6912 *and that portion of
the water right ‘appurtenant. to Lots 1°.and 8 of Section 29, T. 20N. ,
R.53E.; M.D.B.& M,, under: Permit 19315, Certificate 7504 have

. -been forfeited: because of: failure for in excess of five succes-
' “%B3ive years on the part. of- the-helder of the rights to use bene- ..,

f1c1ally the underground water for the purpose for which said R :

-rlghts were acqulred That portlen of the water right under

Lot 2, Sectlon 29, T, 20N., SGE., M D.B. & M., and all of Permlt
25597, Certificate 7562 are-declared to be not forfeited at -
this tlme. No finding is made or . entered regardlngmabandonment
of any of said rlghts. : = o -
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Dated this 20th -fdayd‘
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b _ 1. State Exhibit No. 63 in the Transcrlpt of "Public Hearing . '~
T 1. in the Matter of the Investlgat%onglnto the Alleged Forfei- = f**
oy ' ture and/or Abandonnent of Varlous Rights in Diamond Valley, g+ @
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4. State ExhibitiNo. 62, June 28, 1977 Transcript.
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