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IN THE MATTER OF FORFEITUREAND/ ) 
OR ABANDONMENT OF WATER,RIGHTS ) 

. UNDEI( PERMIT 191'45. CERTIFICATE ) 
:$7,~~~"~NP -PEffi.1tT .. _ij:?J'2r·~l F,li:~i'~Fi.~ ). 

.{ ;/7.'; 

• ,. '> 

(' ;-R?U, L _ I, Nu.G.",~ ... ~; ," I' 
CATE ,6,12,4 TO APPROPR:IATE: THE ':) " 
(.", ,-.f. ',\,,' ",: , ", ,,'._<11.'\ 1-1: ..... "<-
WATERS OF AN UNDERGROUND SOURCE ) 
IN DIAMOND VALLEY, EUREKA COU~TY,) 
NEVADA. ) 
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.::~ ",qP!~~li~c"atloh: 1'9'i'4s':;·\!7a1;i:. fi!i'edi 'bY.~-R\Ydoii?h Doell on August 
24, 1960 to appropriate unde\fground water for irr~gatio.n 
and domestic purposes. The proposed place of US~ was the 
W~ sesti~Ph3j~' ,~,~2}~)~-l R:o .. ?4E.,J ¥.D,.¥,.& ~~ . A p~:.;rn~t;t~wa~p,,;. ' 
issue1:lYuhder-App'lica:t>ibn,~19145 on -J-une;7-~ :1961 for;l51.4-·c'~':f:'s; 
b'f·\'Waft~r 'ftc;;i). _irr'i 'a\lorn aKdl'domes't"J.~>;'~ ,ir-" oses .:- :- C~'r(ti!f1:c~'t~t-;' 
_~6~71.9\·~';;Nls:"I's1ue'Cl). u~d~r :Siilcf'pterm'i t 6'ni • ~U'g~st;-t161- :r9't;IS:'!for o:t~e 
i1-rl~"a-'d:CJn~ 'an~f dome-S,t-lb' pu}-p61;~es. r;: Ther~' -l.ts~ ~E'Se'r~i·E{sl- olf,) 
'ii'tiffl.}gtune~ts (J'fJ ii;·eed~'st in Permit -19145. The current owners 
of record are James L. and Nancy Jane Moyle. 

\~ J: 

~).- ", 

1 ~ ,. , .. 't; ( 

, . .r,r 

j ," 'rl': ',:,\',(:":-p,,,,_ 
'.olI, .... _ ~~).:. :, -•. 

, ,- ~ r:! , '1 ',1 " ,:'-



, 
, 

" ·l 

, 
',' 1 

:1 

'I " , 

I, 

,,\e
ll
, 

", 
, 
, 
i' 
,! 
" 

, 

• J 
:1 
I' 

.l~.l4!:>, ";i.J,tH.j 

Ruling ." ; page 2 ~.;:;;f~,~ 
'- ':: ' .~;-,; :;;;t;~ 

',-.. \,,' 
, , III ,. 

A field investigation was held on April 26, 1977 and was 
attended by partiep of interest and representatives of the 
Divi.sion of Water ·Resources~. A Report of Field I.nvestigation 
dated May 10, 1977' was filed in the State E-tfg·i::.n'e~r· s office.~/ 

IV 

Parties of interest were given notice by letter of May 20, 
1977 that the hearing in the matter of the determination 6f 
forfeiture and/or abandonment of the subject rights was sche
duled for Tuesday, 'June 28, 1977 in the Eureka County Court 
House, Eureka, Nevada.~ Extensive evidence, testimony and 
arguments were presented at the he.,aring. 7.J 

V 

By letter of April 19, 1977, Richard E. and Mari Kephart 
demanded that the State Engineer withdraw all of the protests 
the Kepharts had made against the subject water rights. The 
letter incluged a similar demand for the State Engineer to 
enforce NRS 534.090.~/ 

VI 

Hr. Ralph Gamboa, Wate~ Commissioner for the State Engi
neer's office, testified that he had knowledge and familiarity 
with'the Sl,z of Section 32-, T.22N., R.54E., M.D.D.& M., dating 
back to 1973. He testified tqat during the period 1973 through 
1975 that he had never seen a' crop on the S!.:! of said Section 
32. During that period, the well under Permit 19145 had been 
equipped with an AC pump but no motor 'or gearhead. The well 
under Permit 23813 was not equipped with pump', motor or gear
head during that time. Mr. ,C;;amboa testified that in 1976, ap
proximately 160 ac~es of grain was raised on the S~ of ,said 
Section 32, that crop being irrigated by the well under Permit 
19145. The well had been equ·ipped with a 100 horse:power 
General Electric motor and electric meter 57-A91507. The well 
under Permit 23813 was 'not equipped in 1976 or 1977 either. 
The location of the 160 acres:'o.:f?'·grain grown in 1976 was in 
approximately the center of the s~ of Section 32, T. 23N., R. 54E., 
being the H!s of the SEl:!: and t'he E~ of the SWl:!:. V Mr. Gamboa 
identified and interpreted on aerial photograph of the property 
in question. Said photo was 'dC!-t,ed September, 1973.~ His 
testimony was that 'said photograph showed signs of cultivation 
of 160 acres in the S!s of said Section 32. That 160 acres 
being within the-El.z' SW!.,s and W~' $E!.,s.ll/ 

. -,- ~ . --"";'"" 

(j .'-: <;, 
"VII 

, , 
" 

Mr. Wayne Testolin, Water Commiss~oner for the State Engi
neer's office, testified }iA c'on~tirrance wit<h"'Mr-. 'Gainboa' r~gafd- < 

ing the status of eg.uiL€m·en~n-..4,t)fie·)Welis und~r Permits 19!145~-' 
and 23813, the lack""""o£ Jcl';'dps- andJ-ap,p).i!fation oJ' water for the 
period 1973 through, 1975 and interpretation of the aerial photo-
graph of the area ifL; qu.estion"~ . 
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VIII 

_ T~ere was a determination- and ·ruling of forfeiture of 
certificated :Wqter,rights to appropriate underground water in 
Di~ond' Valley, ."Eu~eka County, Nevada a~ of December 3, 1975.!y 

IX 

Order No. 541 was issued by the State Engineer on Decem
ber 22, 1975 entitled "Notice of Curta'ilment of WatE?!r Appro
priation within the Oiamon¢!. Valley Grbund Water 'Basin". This 
order ihc:luded a paragraph indicating that"all applications 
filed to appropriate water for ir::rigabiion p~poses on lands in 
Diamond Valley that had: a previous ;wate,r'_~rj.ght lost through 
forfeiture will be considered foI;" gippr~vall' ,on ',an individual 
basis and Qn their ewn meri:t;s II • ~f .N';;tic;e \of Jthis erder was 
published in the Eureka S;entine1 eii. the~ fb1~10wi:ng dates: Decem
ber 27, 1975; January 3, '10'/'; 17 and 2,~,,·--t9].6!:15/ .. " -, 

,-... - ..... ' 

'" " .. " 

• 

The State Engineer has jurisdictien ef the parties .in the I. 

subject,'·ma.tter ef this actf,qn·dli""'t 0(; ~"". " ~ 
~j" .... t'I··~ "f" 

The seurce ef water 
is undergreund water. 

.. f, .... ', .... , ~ j' ~".J' .... 
IL, 

under <I?,erm-it 19145 an.ct Permit 23813 
, , .' 

III, 

NRS 534.090 prevides as·'fd1tlows: ,;..,.,0 .. ",' 

"1. Failure fer 5 successf~~ .. y¢ars en the part of the holder 
ef any right, whetlier it be' aI). .. 'c:fdjudicated right, an unadjudi
cated right, or permitted .~-t.gli:l~, -and fur!=-her whether such 
right 'b:e&Thi:td.<a,t.eci!-'~~af,t.erQ.c:],tt:I1,~.e:¥'$.~-"~'March 25, 1939, to. use bene
ficially all er any p.art b,f t{le -urigergreund wat.eF fer the pur
pese for which such right:, sh.a,lrl be acquired er claimed, shall 
werk a forfeiture ef both;:undete_rmined rights and determined 
rights 0.,£ the right ,to. th!=,; u;s'e .O"f such water to. the exten:ti' ef 
such ncnuse. Upen ,the forfeifi;ure cf a right to. the use cf 
grcund water, such wat'el(\~~ha:.tl revert 'to. the public and shall 
be available 'fer further;. Q_p,p'r.9pr;iat;:i!Jn, subject to. existing 
rights. If, upen netice' bY~.'reg±stered er,. certified mail to. -t_he9 
person of reccrd whese _I;,1.ght .ha-S.·'be-en '. declared ·.-ferfei ted, such 
persen fails to. app'eal.~,sti'5:ch>:'rut-ing ·in ',:the manner previded fer in 
NRS 533.450, and wi thin the. ti!1ne- pl?!:,vided fer therein, the fer-
feiture becemes final. ":-i-';- .:.:;... 

2. A right to. use undergr,ound ·',water.., w,he,ther it be vested er 
otherwise may be lest p.y.:7'~qandC?·nme·n~ .... '-:~i-~,.: 'the state engineer, 
in in,yestigating a g:r0~.rl.a: ·water' seu-v<{e;;, upcn which there has 
been a pr~er right,: f~}' ,th'e' purpo.s~;~ of' acting upen an applica
tion to apprcpr-iate~ wat,?r from th'e :sa,I:t\e source, is ef the belief 
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from his examination that an abandonment has taken place, he 
shall so state in his ruling approving the application. If, 
upon, notice by reg:is.terf:?d or certifi~¢I. mail to the person of 
record who had t.he~ prior right, such"person fails to ,appeal 
such ruling in the'manner provided for in NRS 533.450, and within 
the time provided for therein, the alleged aba·ndonment declara
tion as se~ forth by the state engipeer b.ecomes final. "W 

IV 
The water rights under Permit 19145, Certificate 6719 and 

Permit 23813, Certificate 6724 are "permitted rights" and 
"determined rights" as described in NRS 534.090 and are there
fore subject to the provisions of- that statute. 

V 

The 19~7 State Legis'lature amended NRS 534.'090 to provide 
that forfeiture would ap.JP;Iy to both undetermined and determined 
rights.~ '., 

II.I 

NRS 534.090 clearly s~t.s forth and provides that forfei
ture shall apply whether suc~ right be initiated after or before 
March 25, 1939. 

VII 

The 1977 Nevada' State. Legislature was fully aware of the 
issue regarding" the fo~feit~re of underground water rights as 
provided in NRS 534.090. Representatives of persons interested 
in Diamond Valley and ho.1ders of rights to appropriate water 
for irrigation purposes i'n.t.hat area gave testimony before 
legislative conunittees regarding a possible amendment to NRS 
534.090. "NO amendments 'to that statute were adopted by the 
1977 Legislature. 

VIII 

Forfeiture of a water righ.t does not become final until 
expiration of a time for appe.aJ: of a ruling declaring such 
water forfeited as provided~i:!l ~RS 534.450. 19/ 

, 
IX 

"Any applicatipn for a P'.~&mi t Q'r~ ~P1¥~ ~perrnti~~ "t~ ,approp!t;i?~'tt;~ 
wa ter may be as~ igned sub.iec,):."':' t0~; ~h~ . c~dn(:lit';i:ons olf ··th-e' perriii t 
but no such ass~gnment shall: be b~nd+ng except between the par
ties thereto unless filed ~~'t.ecQ;:r~w;:t"",1"!.in the .offic,e of ~he 
State Engineer". 20/ The ~1.:l£·ren'.E ~w,n.ers ef 'permi.t l'9r4~'1 .Ce·rfi
ficate 6719 and Pennit 2381~1.~ dh:~i'eica·,t~ 6r724 therefore 'are t 
bound by their predecessorsJ" a·6tior,t··or ~h.a~c·tion as it r,'e'lates to 
the possible forfeitu.f~.:of" said r.igtr~s. -' • 
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Evidence, information and da-ta available clearly and 
conclusively estabil-ish that for a- period of in excess of five 
successive years'water has not been beneficially used for irri
gation of crops for the purpose for which the water rights were 
acquiped under Permit 23813, Certific.a'te 672'4., Ev,;i!1_ence a.~d 
information available establish tha.t water was beltefi:c'ially 
used under Permit 19145, for approximatel,y 160 acres in 19i76 on 
portions of the S!:i of Section 32, T.23N'., R.s4":E., M.D.B.& f1. 

RULING 

It is hereby ruled and declared that rig~ts to appropriate 
water under Permit'23813, Certificate 6724 h~ve been fo~feited 
because of failure, for in excess of five succe~~'sive years on 
the part of· the holder of the rights to use bene'ficially the 
underground water for the purposes for whi .. ch s:aid rights were 
acquired. No finding is mad,e. or entered regarding abandonment 
of said rights. It is als~;:-- :ruled that rights to appropriate 
water under Permit 19145,..;C~r,~.i"£tcate 6719 are. decla,red t.o be 
not forfeited or abandoned at ·this time. 

, '. -""'./0 " --c. - -
,;,.,Respectfulq',· ~Ub~i tted" 

··.~;:::}f4.=ga~~;:;<Z::.· :::-===-...... :s~ 
Stq;t.e J;:ngl.neer;- c'"" 

RDW!BR!b1 

Dated this ____ ~2~O~th~ ____ ~.~:~~-d~y 
. . 

of December l<j'ri. 
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FOOTNOTES ' ~.,' .. -'f,-~,~" !':1~ :~ 

'...;,) .. ~;;j'f·~::;:;-:-~:: 
State Exhibit No. 47 in the Transcript of Public I1~aring' - ,.<\_,~~._~j' 
in the Matter of the Investigation into the Alleged Forfei-
ture and/or Ab~ndonment of Variqp.s. WC3:,ter Rights in Diamond ~'.. ' .. 
Valley, Eureka: co~nty, Nevada/,pursji-ant to NRS 534. 090 l:!.e.~d· r,. ;' 
on June 28, 1977. (Hereinafter referred to as June 28, 1977 
Transcript) . . 

2. State Exhibit No. 48, June 28, -1977 Transcript. 

3. State Exhibit No. 46, June 28, 1977 -Transcript. 
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5. 

6. 

7. 

B, 

9. 

State Exhibit No. 49, June 28, 1977 Transcript. 

State Exhibit NO<: ,5'0, June 28, 1977 Transcript. 

State. Exhibit No.1, 'June 28, 1-977 Transcript. 

Ju"'ne 28, 1977 Trp.nscript .• 

State Exhibit 28, 1977 T~anscript. 
" {-

June· 28; 1977 Transcript,' Ba~es 110 through 113. 

10. Stat.e Exhibit No. 51" 'June· 2-8, 1977 Transcript. 

11. 

12. 

13. 

14 '. 

15. 

17. 

18. 

19. 

20. 

June 28, 1977 T,ral?SCr~p~, pag-e .111'. 

June 28, 1977 Transcript:., 
, . 

Pub1 ic Record~ ':w:i thi~'· the 

paHe 11:3. 

,Off).'c"e 'of 
. , . 

< . 
the State Engineer. 

Sti?-te ~xhib?- t~. ~o. ,4,. ch.~nt128" 1977 Transcript. 
~ t,'~\,. p-~ 

- .... ,~,.I .>,.."," 

Public Records within the Of.:fice of the State Engineer. 

> NRS ,53,4.p ~ O·:\'": 

NRS 534,.090. 

Statutes ,.0f -Nev,Cj.da, 
. "\ 

34' -' ., ..... 1.' '" NRS 5 .~0_90. ,..: , . 

! , 

196~" Re9'uJ,ar Session, volume 2, page 1053. . . 


