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IN THE MATTER OF APPLICATIONS NOS3,

13194 AND.13195 FILED BY CLYDE B, STARK
TGO APPROPRIATE THE WATERS OF BOB!S CANYON
CREEK IN CHURCHILL COUNTY’, NEVADA,

RULING

S I 0

Description of Applications:

Application No. 13194 was filed by Clyde B. Stark to appropriate

1.0 ¢.f.s8. of the waters of Bob's Canyon Creek for irrigation and
domestic purposes. The proposed point of diversion 1s designated
as being within the SW} SEL Section 21, T. 22 N., R. 37 E., and the
water was to be appurtenant to 100 acres of land located within the
NWi of sald Section 21, with the perlod of use being from January
1st to December 3lst of each year. A protest to the granting of
this application was filed on February 1, 1950 by Thomas Ormachea
on grounds that the waters of Bob!s Canyon Creek are approprilated
by the protestant under Certificate No. 1681, and that the appli-
cation was filed to invade the public range which is sultable for
stock grazing only. -

Application No. 13195 was filed December 19, 1949 by Clyde B.
Stark to appropriate 1.6 c.f.s. of the waters of Dyer Canyon Creek
for irrigation and domestic purposes. The proposed point of diver-
sion was designated as being within the SE: NEg Section 4, T. 21 N.,
R. 37 E. and the proposed place of use, consisting of 100 acres of
land, is located within the Ei NE% Sectiomn 4, T. 21 N., R. 37 E.;
NWwi SEL and NEL Swi Section 33, T. 22 N., R. 37 E.; and SW{§ Section
14, 1T..22 N., R. 33 E. The period of use was to be from January
lst to December 31lst of each year. A protest $to the granting of
this application was filed on February 1, 1950 by Thomas Ormachea
on grounds that all the waters of Dyer Canyon Creek have been appro-
priated by the protestant as shown .in the records of the State
Engineer, and that the application was not made imn good faith for
irrigation purposes but to invade the public range which 1is ex-
clusively and continuocusly used by the protestant.

General:

A field investigation in the matter of these applications was
made by representatives of this office on June 23, 1954. From said ..
investigation and from records in this office, together with records
of the L.and & Survey 0ffice of the Bureau of Land Management, Reno,
Nevada,.the fcllowing information has been obtained:

The place of use under Application 13194, filed to appropriate
the waters of Bobts Canyon Creek, is located in the mouth of Bobts
Canyon in Dixie Valley on the west side of the Clan-Alpine Range.
Our records indicate 1t was the 1lntent of the applicant to develop
the lands to be irrigated under desert land entry; however, to date
he has not filed such entry with the Land Office.

The protestant, Thomas Ormachea, claims a water right on this
source under Certificate 1681 issued under Permit 7598 for 0,003




¢.f.s5. for the watering of 50 head of horses and 50 head of cattle.
The point of diversion and place of use are located within the

SWi SW Section 33, T. 22 N., R. 38 E. This certificate has been
assigned to F. F. Franke and R. J. Lofthouse, and protestant claims
he has acqulired this certificate .from the assignees. The point of
diversion under Certificate No. 1681 is located about seven miles
southeast and'hpstream from the point of diversion under Applica-
tion No. 13194.

Application No. 13195, filed to appropriate the waters of
Dyer Canyon Creek, 1s located on the west side of the Clan-alpine
Range in Dyer Canyon, Dixie Valley. The applicant has cleared and
was lirrlgating two fields below the proposed place of use under
this application. Our records indicate that the area belng culti-
vated has been applied for under Desert Land Entry No. 016439 and
the water appurtenant under such lands has been applied for under
Application 15387. Our records alsc indicate that the land to be
irrigated under sald Application No. 13195 has not been applied
for under desert land entry by the applicant.

The protestant, Thomas Ormachea, has a water right on this
source by virtue of Certificate No. 1525 issued under Permit No.
5991 for 0.303 c¢.f.s. or 128 acre-feet per season of the waters
of Willow Creek, shown as Dyer Canyon Creek under Application No.
13195. At the time of the lnvestigation, approximately 3.0 c.f.s.
was flowing in this source. The point of diversion is within the
same subdivision as the point of diversion under Application No.
13195, being in the SEf NEi Section 4, T. 21 N., R. 37 E., M,D.,B.&M.,
and the place of use, consisting of 30.3 acres, 1s as follows.,

0.3 acres in thﬁ SE¥ Sﬁc. 33, T. 22 N., R. 37 E.
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30.3 acres

The land under this certificate, and the land proposed to be irrigated
under Application No. 13195, are in conflict. Thomas Ormachea has
title to some of the land to be irrigated under. Application Ne. 13195
and the balance 1s public domain.

By letter dated December 23, 1954 the applicant and protestant
were advised as follows:

"The land to be irrigated under this application is
public, domaln and the applicant has not taken any steps
to acquire title to the land under one of the various
land acts. This application will be held in abeyance

for a period.of ninety (90) days within which the




. applicant must present to this office proof that he has
taken actlion to acquire the land from the Government.
If the applicant is successful in acquiring the land,

0 a ruling will be issued under this application granting
his permit on grounds that it will not interfere with
Certificate No. 1681 in the name of the protestant. If
the land 1s not acqulred, a ruling will bte issued deny-
ing the application on grounds that the applicant has
no land on which to place the water %o beneficial use.".

On the same date, in connection with Application No. 13195, the
applicant and protestant were advised as follows:

"In accordance with the Bureau of Land Managementts
records, Thomas Ormachea owns. some of the 40-acre subdivi-
‘ sion described as the land to be irrigated under Applica-
tion No. 13195. Mr. Ormachea also holds a water right on
some of the land to be irrigated under his Certificate No.
1525. Records in the office of the Bureau of Land Manage-
ment reveal that Mr. Stark has made no effort to acquire
title to the land under Application 13195. There 1ls also
no record of Mr. Stark owning these lands at. the present
time. This application wlll be held for a period of 90
days within which the applicant must show proof to this
office that he has taken steps to acquire the land to be
irrigated. If the applicant is successful in acquiring
the land, it wlll be necessary for this office to hold
additional investigations or a hearing to determine
whether the granting of thils applicatlon would interfere
with existing rights under Certificate No. 1525.%

0\

Opinion:

The opinion of this office is that the applicant under Applica-
tion No. 13194 and Application 13195 cannot place the water to benefi-
cial use because he does not have title to the land he plans to irrigate
] and has not taken necessary action to acquire saild land.

RULING

The protests to the granting of these applicatlons are neither
sustained or overruled but saild applications are herewith denied on
grounds that the applicant has not proceeded with due diligence in
acquiring title to the land to be irrigated, or in submitting evidence
to this office that he has taken steps to acquire title to sald lands
| in accordance with our notice of December 23, 1954,

| _
‘ Respectfully submitted,

Dated this 6th day
of May, 1955.




