
IN 'tHE I!;AT'rn~ C.F' APPLICA'rIGN NO. 12161 
IN NA!!',,'j; at W.F. SAU1:R TO APPROP.1UA"l'E 
'rUE ',I'AT:;:ftS Of AN UNNAfllED SPRINC IN 
'ii'ASIICE COUNTY. NE'/ADA. 
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RULING 

. Application No. lal~l was rUed January g, 1946 by 
w. F. Sauer to appropriate 0.04 ~.f.s. ot the waters from'an 
Unna.med Spring located in the SW~ SE~ Section 4, '1'. 16 ~IH R. 
19 E.The watar is t.o be used .for domestic purposes on 0.5 
acres of land owned bytbe applicant lind located within the 
l'J1,'14 tfiilk S~oti()n 10, T. 16 N., R. 19 E. On May 12t 1946 the said 
application was protested by R. F. I. Raymonci. . 

On October St 1946 Mr. J. A. MUlar, Fhld Engineer, 
made a field investigation on this application. Mr. lUllar 
was tilccoillpe.nied by Robert Guinn, representaUve of Protestant 
Raymond, and MT. M. A. Diskin, A.ttorney for Protestant. and 
Mr. Sauer, the Applicant. Cnlitarch 16, 1949 a hearing was held 
at the office ot State Engineer. Appearanceawere tie follows: 

For the State Engineer" Hugh A. Shamberger, . 
Assistant· State Engineer. 

For the Applicant: 

For the ~rotestant: 

J. A. MUlar, 
field Enguaeer • 

.. W. F. Sauer, Applicant. 

.. R. F. I. Raymond, Protestant. 
M. A.Diskin, Attorney. 
Robert. Gubm. '!l:ng1neer& ilfltneslil. 
George 'ettic, Witnes$. 
Hen.., Anderson, Witness. 

The. protest' of Mr. Raymoncl is bt'lsed on the. grounds thlilt. (1) the 
app1ican~ has.ilever ct any tlmeappropriate4 or appUe<l ~o 
beneficial use any of the wat,era of said spring ana (2) that 
prot8G~ant has been tl)e sole appropriator of all the waters ot 
said spring tor ,more than fiVe years last peat and has applied 
eame to beneficial use, and by reason t,hereot !uta a vested right 
to all ths wsters ~t said G.prlng. . 

The hililtory ;leQdim~ up t.o the present controverSY' is 
about asf'ollows: On December 4. 194.1, \;lilliam·F. Sauet, .' 
(applicant in this ct:!se) together with his "ltG, Jr.l1CG E. Sauer. 
It'rank J •. Sauer, I:Ind. ~ i.ola M. l311u.er, deeded' to Raymond F'rsll.k Isles 
Raymond and his wUe. Edith Young Raymond., a cartainjiaroel of 
land containing 380 aeres, morG'or.less, together with appurtenances,' 
etc. 1nc.1Udin.s a1. 1 water ri,gilts, ditCh. as and ditChri.lthtS.Mre 3auEil', 
at al, in said deed excepted therefrom a tract of land containing . 
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6.5 acres, more or less, but not reserving any Franktown Creek 
"ater for irrigation, .it boing, UJ:lderatood and agreed that said 
resorved tract of land has novor been irriaated and that no 
water rights'aro appurtenant thereto. . 

r.'Jr. Sauer, tho Appl1csnt, lives on the 6.5 acres of' 
land excopted from tbe transter to protesta.nt. He now seeks, 
by manns ot Appliclltion No. 12161, to appropriate water tor 
domestic use only. In the shove mentioned deed he expressly 
statod that no water rights were I'lppurtenant to the 6.5 acre 
tract. By this he no doubt meant, that no vosted wator rights 
existed on this l~nd. ~aving no present wat~r riebt, he,now, 
seeks to acquiro by meMS ot this application, a new weter right 
tor domostic use. As \1e view the situation, this is his only 
recourse, .cnd .the Whole qUQGtion is dependant upon whethor or 
not the source of ~3ter applied for cont8ins unappropriated 
wBtar. 

The extent of the ;-Jater rights otJDed by Mr. R. F. I .• 
Raymond and appurtenant to the 280 acres ot land is limited to 
the extent of such'water rights that were owned by his predecessors, 
N.'F. Sauer and ot~ers, on such lands, allot which rights'were 
conveyed by the heretofore mentioned deed dated Nov9Qber 4, 1941. 

It eppears ~ us that the whole Question involves as to 
whether or not the \,mter applied for is a pa.rt of' the waters of 
Fr!1ln!ctotm Creek. It GO, such wot.or would, be vested in Protrustant 
R.F. I. Raymond. On the ot.hor band,' if tho waters al'plied for 
were not'tributary to Franktown Creek, such waters could in thie 
instance, be construed as being unappropriated and subject to 
o ppropria tion • . 

As a rosult of the hoaring held on March'16, 1~49, and 
field investigation on Oct.obor 8 1948 end June 9, 1949, the. 
various physlcllll factors involv~ appear to be tlbout as £01101:191 

Tbe water source consists ot 8 spring thet rises in a 
cnnyon and which is located savorsl hundred fe·et nort.horly ot 
a point where th0 channel carrying; the w~ter crosses the road 
thlllt e,oes up Franktown 6reek Canyon. The proposed point ot 
diversion is near this road crossing. The road going up Frank­
town Creek Canyon was constructed in about 1911:) sndat tho time 
the liyter power plant was 'constructod on Frunktown Croalt. Prior 
to t.his roed conat.ruction,tho vmter under consideration no doubt 
f'lowsd down iii natural channel into the Dahl ditch t1hich takes out 
of Franktown Creek iii few feet abovo. Follot:!ine the construction 
of the rond, the I'later was conveyed llCroSS the road by e culvort 
and then instead of allowing it to flow. direct,ly down iii rat.her 
steep elope to the Dahl ditch, was conveyed alongside ot the road 
about 40 f'SQt and then dropped down the al~pe to Iii SIl'Isll flat 
area. This ditch is plainly evident tor about 100 teet from the 
road crossing but in-tho remaInder of' tho distance to the Dahl 
ditch. about 75 teet, no sign of any ditch is discerniblo. Over 
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this area' thora ia ill heavy /;;rovlth of brush ond fallen trees. 

Follo\1ina the purchase of thcPl'Opsrty b, ~'lr. Raymond 
ana in about 1944 or 1945, ho constructed a wood vn shaped 
flume thct.p1cka up.the water right tlfter it crosses the road and 
emptieD into the Dahl ditch. . Tbls flU!IJe is Clbout 120 feet 10n6. 
Right obove the point wher!) this ~jtltQr roaches the DQhl ditch 1s 
a concrete diversion box which divides tho waters of Frsnktcwn Croek 
betl'lCen Mr. Raymond end the Jackson property. r-1r. Raymond TQcelving 
one-f~urth of the .flow. 

The DQhl ditch wos constructed 1n about 1870 and thore is 
no doubt in. our mind but where thereafter the epring~~ter applied 
for by l-lr. Sauor sllPplementad the tlster in the Dahl ~itch. It 
is our belief' thet the ditch constructed after the road was built 
conveyed the wuter to the Dahl ditch. This ditch has not been 
used since Mr. Ro.ymond put the· flume in. Appearances would in-' 
dicate that there hod been no maintenance for Q nUlllber of years, 
even perheps prior to the flUlile cOllotruction. Mr. Sauer stated 
that he made no physical effort to gain any b~nof1to from this 
t"tattar during tho period be ownod tho property. no doubt it was 
dUring this period .and sinco the timo Hr. noywond constructed the 
tlume the lest 75 feet of the ditch has been oovered up by 
erosion action. . 

On June 9. 1949 the flow from this source measured 60 
eallQnsper minute. Thio strcsm is typice1 of streams formed by 
nountain springs end £04 by snow water. The mElxlmim nO~1 uoually 
occurs 1n April !;!.nd f,1ay ond then deer'osses until SurlIfIor time when 
thero is prob~bly no flow. tn this respeot, the flow at Franktown 
Creek is similar. In most yoars during June Gnd July thorQ is a 
deficiency of water tlowlnr, in Franktown Croek for prosontlrri~ated 
lends.' The flow of t1stor from the source applied for. small 8.1;'1 it 
may be, adds just tbat much to the Fronkto~ Croek ~ater and thoro­
foro would ordinarily not be wastod. 

SubseqUent to the construction of tho flume. full use has 
been modo of this wDtor by ~r. Raymond. Prior to that time and 
with tho ditch in' its pro sent condition. tho bcnof'icifll use was 
partiel. Howevor, ~e feol th~t this water hns to some oitent 
al~1ay.s boon trlbutQry to Franktown Creek water and auch ri~t of 
use wa/il conveyed from r4r. Sauer 100 Ur. Raymond. Any diverllli.on 
£rom Guch source as contoroplated·uncler Application No. 12161 would 
off<QIct the SI:lO\l.nt of lJoter reachin~ the Dahl ditch <lnd thcro:f.'ore 
would bEl detrimental to thlO rights of til'. Rnymond. 

It is thereforo tho opinion of the Stilts Enl"inocr that the 
proteot of R. l? I~ Rnymo.ndshould bG 1lustninsd and ifppl1cat1on £10. 
12161 denied on the grounds thut tha {tl'l.lntina tht~reof would be 
detrimentel to ¢xiatina rights. . , 

RespectTully submitted, 

Dated this 6th day of July, 1949. 
Au'm.m [,:!';ftRh'f ~H-1Ill'H 

State Engineer 
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