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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE. 

IN THE MATTER OF THE DETERMINATION )
OF THE RELATIVE RIGHTS IN AND TO THE)
WATERS OF WARM SPRINGS VALLEY CREEK } -
(AKA WINNEMUCCA VALLEY CREEK, AKA )
ISAAC MATHEWS CREEK) AND ITS
TRIBUTARIES, WASHOE COUNTY, NEVADA,

W. DALTON LA RUE and JUANITA S.
LA RUE, dba WINNEMUCCA RANCH,

FACT, CONCLUSIONS
OF LAW, JUDGEMENT
AND DECREE

Appellants-Petitioners,

VS,

)

)

)

) -
)  PINAL FINDINGS OF
)

)

)

)

)

PETER G. MORROS, STATE ENGINEER,
STATE OF NEVADA; ROBERT E. DICKENSON)
and DOROTHY DICKENSON, and ROBERT W.)
MARSHALL and NANETTE MARSHALL, dba. ) -
INTERMOUNTAIN LAND COMPANY ' )
)
)

Respondents.

INTRODUCTION

This matter came on regularly for hearing on August 27,
1987, in the above entitled Court before the Honorable Charles M.
 McGee, District Judge, presiding, puréuant to agreement by the
parties. The hearing continued on September 1, 1987, and
concluded on September 2, 1987. Warm springs Valley Creek and |
. its tributaries, the subject of these proceedings, is within.

-Washoe'County, State of Nevada, énd accordingly Judge McGee, as
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. zhe Second Judical District Court Judge assigned to this maﬁter'
is the judge designated by Nevéda Revised Statutes (hereihafter
also indicated "NRS") 533.165 with Jurisdiction to hear the
above-entitled matter. The Order of Determination and all
related aocumentary evidence was filed with the Clerk of said
Court by the State Engineer on August 8, 1983. Notices of Appeai
and Petitions for Judicial Review to the Order bf'Determiﬁation
were filed by claimants W. Dalton LaRue, Sr., and Juanita S.
LaRue, d4/b/a Winnemucca Ranch; and Robert E. Dickenson, Dorothy -
Dickenson, Robert W, Marshall and Nanette Marshall, d/b/a
.Intermountain Land Company, on September 7, 1983.

Upon stipulation of the parties, Petitions for Judicial
Review in Companion Case Nos. 83-7362 and B3-7398 were ordered
. dismissed without prejudice and a hearing on the Order of
Determination was scheduled for June 21, 1984, and due notice wés
provided all claimants. To avoid further confusion of various
case numbers assigned to this adjudication, Case Nos. 83-7362 and
83-7398 were ordered consolidated into Case No. 83-6641 for all
further proceedings. |

Hearing dates of June 21, 1984, February 7, 1985, May
6, 1985, and March 31, 1986, were subsequently vacated by
agreement of the parties and the final setting, August 27, 1987,
was subseﬁuently agreed upon by counsel for the affected'pa:ties.

Under the provisions of NRS 533.170, Objections.to the
 Order of Determination were timely filed by Robert W. Marshall
and Nanette Marshall, d4/b/a Intermountain Land Company, on August
11/ |
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: 19, 1987. Other pa:ties; including the Bureau of Land Management.
and Juanita S. and W. Dalton LaRue, Sr., chose not to lodge
objections to the Ordef of Determinaﬁioh. |

At the time set for hearing, Georgé Benésch,_neputy_
Attorney General, appeared on behalf of the State Engineer. A13§
appearing were: Julian Smith, Esq., and Gene Barbegelata, Esqg..,
representing the LaRues, with Juanita S. and W. Dalton LaRue, Sr.
in attendance; and Ross deLipkau, Esq., representing the
Marshalls with Robert Marshall in attendance.l

At the hearing, the Court elected not to strike the
LaRues' September 7, 1983, pleading entitied Petition for
Judicial Review which was represented to be filed in lieu of the
exceptions called fof unaer NRS 533.170(1). However, the Court__
- did note it would be of‘limited value due to its lack of
~specificity and the restrictions imposed by the afbremehtioﬁed
statute.

The Court on October 6, 1987, having considered the
entire record, and all other testimony and evidence, rendered its
decision entitled Decree Affirming In Part and Modifying In Part
the Order of the State Engineer and these instant Finél Findings
of Fact, Conclusions of Law, Judgement and Decree are entered in
accordance with NRS 533.185. Said intermediate ﬁecree of October
6, 1987,.15 attached hereto as Exhibit "A" and is fully.

incorporated herein by reference.

— —————— — —— ——ry ——

1 It should be noted that at an unspecified time after issuance
of the Preliminary Order of Determination and the Order of
Determination Robert and Nanette Marshall acquired Robert E. and
Dorothy Dickensons' interests as set forth above. :



P Sometime after October 6, 1987, and prior to.the dafe
 of this bgcree, Washoe County, a political subdivision of the
State of Nevada is purported to have acquired from W. Dalton
LaRue, Sr. and Juanita S. LaRue their inferest as set forth

herein.

FINDINGS OF FACT

I.

The Court finds: That on August 27, 1976, Robert W.

Marshall, Nanette Marshall, Robert E. Dickenson'and Dorothy
Dickenson, watér users on Warm Springs Valley Creek, submitted a
Petition to the State Engineer requesting the determination of-
the relative rights to the use of the waters of Warm Springs
Valley Creek and its tributaries located in Washoe County,
ﬂNevada.

That as a result of the State Engineer's field
ihvestigation on December 15, 1976, it was found that the facgs
and conditions.justified such determination and on January 3,
1977, an Order granting said Petition was entered.

Tﬁat the State Engineer receivgd and fiied in the
records of the Division of Water Resources, maps, statements of
claims and supporting documents to the use of water from said
stream system, required under the provisions of Chapter 533 of
the Nevada Revised Statutes. |

That there were three claimants upon said stream
system, namely, Robert W. Marshall and ﬂanefte Marshall, Robert

E. Dickenson and Dorothy Dickenson, d4/b/a Intermountain Land
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} Company; W. Dalton LaRue, sr., and Juanita S. LaRue, d/b/a
Winnemucca Ranch;-éﬁd the U. S.'Department of Interior, Bureau of -
Land Management, Carson City District Office.

That in accordance with the provls1ons of Chapter 533 &
of Nevada Revised Statutes, the State Engineer made and filed and
caused to be entered on the records of its office, its |
Preliminary Order of Determination defining the rights of the
claimants to the waters of Warm Springs Valley Creek stream |
.system as hereinafter defined.

That due to objections to the.Preliminary Order of |
Determination filed by Robert W. Marshall and Nanette Marshall}-'
and W. Dalton LaRue, Sr., and Juanita LaRue, a hearing was held
on September 8, 9 and 10, 1982, on the objectlons.

That as a result of the record and all evidence and
~ testimony, the Order of Determination and all other orders,
préceedings and notices, provided under Chapter 533, were duly
eﬁtered, had, made and given as réquired by law and that, all and'.
singular, the matters and things contained in the record were
done, performed, given and made in strict compliance with the

statutes and that this Court had and has jurisdiction to hear and

'~ determine this matter,.

II.

The Court further finds: That Warm Springs Valley

Creek and its tributaries, the subject of these proceedings, is
situated wholly within Washoe County, Nevada.
III.

The Court further finds: That the_names of the

- claimants and appropriators of the waters of Warms Springs Valley
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* Creek and its tributaries, the source of the water supply, the

_period of use, the duty'of water, the diversion of:ﬁater and the

method of use, measurement of water, stockwatering and domestic

use, change of place of use, and the rights of appropriation of

the water, all as set forth in the Order of Determination as

amended herein, are true, proper and correct and; all and
singular, the same should be approved and confirmed.

That the waters of Warm Springs Valley Creek stream'
system, as hereinafter Gefined since prior to 1905, have been and
are being placed to beneficial use by Robert W. Maréhall and
Nanette Marshall, W. Daltoﬁ LaRue, Sr., and Juaniﬁa LaRue, and -
their predecessors in interest. |

That there are'now'only two appropriators,'namely,

Robert W. Marshall and Nanette Marshall, and W. Dalton LaRue,

Sr., and Juanita LaRue, using all the flow of said Warm Springs

Valley Creek stream system.

That deeds of record in the State Engineér's office
show that the present claimants and appropriators, Robert W.
Marshall and Nangtte Marshall, and W. Dalton LaRue, Sr., and
Juanita LaRue, are the successors in interest to the herein
determined and adjudged vested rights to the wafers.of Warm
Springs Valley Creek stream system initiated prior to 1905.

Iv.

The Court further finds: That three areas of land,
namely. 7.6 acres in the NW1l/4 SW1/4 Section 13, 3.0 acres ih the
NW1l/4 SE1/4 and 5.7 acres in.the SW1l/4 SE1/4 Section 12, T.24N.,
R.19E., M.D.B.&M., included in the Order of Determination for a

vested right on the Winnemucca Ranch and included in Marshalls'

o



 Exceptions to the Order of Determination, are not entitled to-a.

vested right due.to the laék of substantial evidence or a

miscalculation of the area as shown on the supportive ﬁap.'.f
V. | .

The Court further finds: The subirrigated meadow

pasture that has been recognized by the Staté-Engineer to have_
been subirrigated and utilized for grazing prior to 1905 has
fulfilled the necessary prerequisites for vested usé and shall
‘not be disturbed. |

VI.

The Court further finds: That Warm Springs Valley

Creek was and is comprised of tributary flows from Winnemucca
springs as well as from snow melt runoff through McKissick
Creek. This allowed the Winnemucca and Settlemeyer Ranches both
_to benefit from an extended stream flow and to maintain
approximately the same amount of irrigated acreage before the

turn of the century.

VII.
(SOURCE)

Tﬁe headwaters of Warm SpringsIValley C:eek.and its
tributaries originate at an elevation of approximately 7,500 feet
on the southwestern slope of the Virginia Mountains and also at
approximately 6,500 feet on the northeastern slope of Dogskin
Mountain located adjacent to Little Valley and Winnemucca Valley
about 30 miles_nbrfh of Reno in Washoe County, Nevada. Many
perennial springs situated along the southwestérn foot of the

Virginia Mountains as well as the snow melt waters from both
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: nountain ranges contribute to the flow of the streanm system. -Thé
Z'subject creek flows in a southwesterly direction through Little |
Valley and southeasterly through Winnemucca Valley and terminates
on the northwestern part of the valley floor of Warm Springs
Valley. | |
VIII.
(PERIOD OF USE)

The irrigation season shall begin on January 1 and
extend through December 31 of each year with the éxception_of
Permit 13677, Certifigate 4967, which'rgmain unaffected by this
Decree.

IX%.
{DUTY OF WATER)

The seasonal duty of water on lands irrigated from Warm
Springs Valley Creek and its tributaries is herein fixed and
' shall not exceed:

Class A . . . Harvést CIOP « « « » « 4.0 ac.ft./ac./season;
Class B . . . Meadow Pasture . . . . 3.0 ac.ft./ac./season;
and
Class C . . . Diversified Pasture. . 1.0 ac.ft./ﬁc./season.
. _
(DIVERSION OF WATER AND METHOD DF. USE}

‘The claimants shall have the right to divert 2.5 cubic
feet per second of water per 100 acres of land irrigated, but not
to exceed the seasonal duty as established herein below under
Article XII, Rights of Apprdpriation.

The claimants or their successors in interest will not

be required to take or use the amount of water allotted to them
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" in a continuous flow, but may cumulate the same or any part

thereof 'in rotation or periodic turn within the seasonal limits
with the apprdval of the water commi ssioner, should one become
necessary, and subject to the{ultimate control and_direction of
the State Engineer.
XI.
(RESERVOIRS)

Three reservoirs located on the Winnemucca Ranch are
shown on the maps tb accompany Proofs 02844. Sugar Cane
Reservoir and Vicki's Reservoir were constfucted sometime after
1905. The third reservoir commonly known as "Lorrie's Reservoir"
and "Whiskey and Lorrie Canyon Reservdir“ impounds water diverted
from Winnemucca Spring (Proof 02629) and_water from Whiskey
Canyon and Lofrie Canyon.

Frank Welch attested in an affidavit (Washoe County
Recorder Document 321819 filed August 14,1967) that he,ﬁaszborn
on February 22, 1884, and that some time in 1900 hé was pﬁ the
Winnemucca Ranch, He observed that springs were the sole source
of water for the'upper part of the Winnemucca Ranch and thgre
were no reservoirs there at that time.

Existing reservoirs on the Winnemucca Ranch and the
Settlemeyér Ranch are determined to be regulatory in nature.

5aid reservoirs may be used to cumulate and to store the water

~adjudicated herein during any time of each year. Diversion of

water to such reservoirs shall be consistent with quantities of
water and priorities as herein stated. - The aggregate amount of

water diverted from a reservoir is not to exceed the total duty
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' of water herein fixed for the lands served by said resgrvoir.'
Quantities of water being adjudicated, ﬁhich are diverﬁed.into a
reservoir, shall be used oniy on lands with vested rights as
- determined in this Decree.
| XI1.
(MEASUREMENT OF WATER}) |

All measurements of water diverted are to be made at a
point where the main ditch enters or becomes adjacent to the land
to be irrigated or as near thereto as practicable; the lo#aﬁion, =
if not selected by the Stéte Engineer, is to be apprdved by
him. The claimants shall install ahd maintain at their own
expense and subject to the approval of the Water Commissioner,
should one become necessary, and the State Engineer, substantial
and easily operated regulating headgates and measurihg devices in

the ditch or ditches or channel and reservoirs. Due allowance
“ for losses in ditches may.be made by the Stéte_Engineer.]

Priorities are fixed by years and where the years are
the same, the priorities are equal.

XIII.
(STOCKWATERING AND DOMESTIC)

The right to the diversion and use of water for
stockwaterlng and domestlc purposes shall be contlnued by the
claimants named herein or their successors in interest at any
time during the year that  stock are grazing on the range, and
such diversions shall be according to the dates of priorities of
such users and limited to the quantity of water reasonably

necessary for such use.

/17
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The amount of water diverted for irrigation purposes
 shall not be increased by any amodnt to be used for stockwatering
and domestic putposéé; but the quantity allowed and diverted for
~irrigation during the irrigation season shall include waier_fp:
stockwatering and domestic purposes..
| | XIV.
(DECLARATION OF FULL APPROPRIATION)

Prom the record of this adjudication proceeding and
records of permits issued by -the State Engineer, it is hereby
determined that the waters of Warm Springs Valley Creek (aka
Winnemucca Valley Creek, aka Isaac Mathews Creek) and its

tributaries are fully appropriated.

CONCLUSIONS OF LAW

From the record on review and the evidence and
testimony presented and received in this matter and from the
foregoing Findings of Fact, the Court makes the following
Conclusions of Law: |

I.

That the State Engineer had the right, authority and
jurisdiction pursuant to Chapter 533 of the Nevada Revised
Statutes to make the investigations made by him, receive the
proofs and maps, enter and file in his office the Preliminary
Order of Determination and Order of Determination, and file |
- certified copies thereof in this Court and to determine the
‘relative rights of the claimants and.appropriators in and to the
waters of Warm Springs Valley Creek and its tributaries in Washoe

County, State of Nevada; that the State Engineer duly made all
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] orders necessary and proper in connection therewith and entered

the same in his office as required by Chapter 533 of the Nevada

Revised Statutes.

That each and every notice required by law to be given.

herein to the claimants and appropriators was duly served by the

State Engineer in the manner and within the time required by

statute and that the notices contained all the information

.requirea by law and that the claimants and appropriators-of the

waters of the above-named stream system and its tributaries duly

received the information and notices as required by law.
II.
That the Second Judicial District Court of the State of
Nevada in and for the Coﬁnty‘of Washoe had and has jurisdiction

to hear and try this matter and has jurisdiction to make and

~enter the foregoing Findings of Fact and these Conclusions of Law

and further enter its Decree set forth hereihafter,
III.
That the existing reservoirs on the Winnemucca aﬁd the
Settlemeyer Ranches are determined to be regulatory in nature.

Existing reservoirs may be used to cumulate and to store the

water adjudicated herein during any time of each year. - Diversion

of water to such reservoirs shall be consistent with quantities
of water ﬁnd priorities as herein stated. The aggregate amount.
of water diverted from a reservoir is not to exceed the total
duty herein fixed for the lands served by said reservoir.

/77 |

[/

/77
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ﬂ Quantities of water being adjudibated which are diverted to-a-
1 reservoir shall be used only on lands with vested rights as
determined in this Decree. Water cannot be cumulated or stored
unless senior water rights have been satisfied. |

Iv. |

That all measurements of water diverted are tq be made
© at a point'where the main ditch enters or becomes'adjacent to the
land to be irrigated or as near thereto as practicable, the
~ location, -if not selected by the State Engineer, must meet Qith
his approval. The claimants shall install and maintain at:their
own expensge substantial and easily operated reguléting heédgates
- and measuring devices in the ditch or ditches or channels and
regervoirs. Due allowance for losses in ditches may be made by
the State Engineer. _

Priorities are fixed by years and where years are the
same, the priorities are edual. |

V.

That the right to the diversion and use of waﬁer for
stockwatering and domestic purposes shall be continued by the
claimants named herein or their successors in ihterest at any
time during the yéar and that stock are grazing on the range and
such diversions shall be according ‘to the dates.of priorities of
such useré.and limited to the quantity of water reasonably
necesséry for such use. |
/17 |
/77
/17
/77
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.The amount of water diverted for.irrigétidn purposes
shall not.be increased by any amount to be used for stockwatering
and domestic purposes, but the quantity aliowed and diverted for_
irrigation during the irrigétion season shall include water for
stockwatering and domestic purpoées. |

vVI.

"That all water allotted under this Decree éhall be
appurtenant to the place of use designated herein. Any water
user desiring to change the point of diversion, ménner of use or
place of use of the waters allotted herein must-maké.application
to the State Engineer for permission to make the change pursuant
to NRS 533.345.

VII.

That from the record of this adjudication proceeding
~and records of permits issued'by.the State Engineer, it is hereby
defermined that the waters of Warm Springs Valley Creek and its
tributaries are fully appropriated. |

- VIII,
That the follo#ing tabulation lists the rights as

determined in this proceeding:

PROOF NO.: First Amended 02844 |
CLAIMANT: ' W. Dalton LaRue,.Sr., and Juanita S.
- : LaRue, dba Winnemucca Ranch :
SOURCE: | Warm Springs Valley Creek and
tributaries
USE: : Irrigation, stockwatering and domestic
MEANS OF DIVERSION: +  Dams, reservoirs, -ditches and natural

spring areas
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" POINTS OF DIVERSION 1.

6.

Winnemucca Springs - SW1/4 NE1/4 Section
12, T.24N., R.19E., M.D.B.&M., or at a
point from which the SE corner of said
Section 12 bears 8. 42° 22' E., a
distance of 3,688 feet,

' Unnamed Springs - NE1/4 SW1/4 Section 7,

T.24N., R.20E., M.D.B.&M., or at a point -
from which the SW corner of said Section.
7 bears S. 469 30' W., a distance of

- 2,235 feet.

Whiskey and Lorrie Canyons Reservoir -
NE1/4 NE1/4 Section 14, T.24N., r.l19E.,

. M.D.B.&M., or at a point from which the

NE corner of said Section 14 bears N.
45° 50" E., a distance of 595 feet.

NEl/4 NE1/4 Section 14, T.24N., R.19E.,.
M.D.B.&M., or at a point from which the
NE corner of said Section 14 bears N.
519 40* E., a distance of 1,070 feet.

‘McKissick Creek No. 1 - SW1/4 NE1/4

Section 14, T.24N., R.19E., M.D.B.&M.,
or at a point from which the NE corner
of said Section 14 bears N. 40° 30' E.,
a distance of 2,550 feet.

McKissick Creek No. 2 - SW1/4 NWl/4
Section 13, T.24¥., R.19E., M.D.B.&M.,
or at a point from which the NW corner
of said Section 13 bears N. 14° 08' W.,
a distance of 2,427 feet.

Winnemucca Valley Creek - SW1/4 NW1l/4
Section 13, T.24N., R.19E., M.D.B.&M.,
or at a point from which the NW corner
of said Section 13 bears N. 19° 15' w.,
a distance of 2,550 feet.

Winnemucca Valley Creek - NE1/4 SW1/4

Section 13, T.24N., R.19E., M.D.B.&M.,
or at a point from which the NW corner
of said Section 13 bears N. 31¥ 1l0' W.,

~a distnace of 3,410 feet.

NW1l/4 SWl/4 Section 13, T.24N., R.19E.,
M.D.B.&M., or at a point from which the
SE corner of said Section 13 bears S.
66° 20" E., a distance of 4,950 feet.
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10.

11.

12.

13,

14.

15.

1s.

17.

18.

19.

NWl/4 SW1l/4 Section 13, t.24N., R.I9E.,
M.D.B.&M., or at a point from which the
SE corner of said Section 13 bears S.
69° 20' E., a distance of 4,590 feet.

NW1/4 SWl/4 Section 13, T.2d4N., R.19E.,
M.D.B.&M., or at a point from which the -
SE corner of said Section 13 bears S.

702 10' E., a distance of 4,270 feet.

SE1/4 SW1/4 Section 13, T.24N., R.1l9E.,.

M.D.B.§M., or at a point from which the -~

SE corner of said Section 13 bears S.
729 20' E., a distance of 3,670 feet.

SW1/4 SE1/4 Section 13, T.24N., R.19E.,

M.D.B.&M., or at a point from which the

SE corner of said Section 13 bears S.
76° 40' E., a distance of 2,680 feet.

SW1l/4 SE1/4 Section 13, T.24N., R.19E.,

M.D.B.gM., or at a point from which the |

SE corner of said Section 13 bears S.
76° 40' E., a distance of 2,470 feet.

NWl/4 NEl1/4 Section 24, T.24N., R.19E.,
M.D.B.EM., or at a point from which the
NE corner of said Section 24 bears N.
73° 30' E., a distance of 2,570 feet.

Winnemucca Valley Creek -~ SW1/4 SEl/4
Section 13, T.24N., R.19E., M.D.B.&M.,
or at a point from which the SE corner
of said Section 13 bears S. 59° 30' E.,
a distance of 1,935 feet. _ '

Winnemucca Valley Creek - SE1/4 SEl/4
Section 13, T.24N., R.19E., M.D.B.&M.,
or at a p01nt from which the SE corner
of said Section 13 bears S. 72° 20' E.,
a distance of l 045 feet.

Winnemucca Valley Creek - NE1/4 NE1/4
Section 24, T.24N., R.19E., M.D.B.&M.,
or at a point from which the NE corner
of said Section 24 bears N. 77°

Winnemucca Valley Creek - NW1l/4 NW1/4
Section 19, T.24N., R.20E., M.D.B.&M.,
or at a point from which the NW corner
of said Section 19 bears N. 12° 35' W.,
a distance of 1,170 feet.
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20. Winnemucca Valley Creek -~ NE1/4 SWl/4
Section 19, T.24N., R.20E., M.D.B.&M.,
or at a point from which the NW corner -~
of said Section 19 bears N. 26° 50' W.,
a distance of 3,520 feet. :

21. SWl/4 NWl1l/4 Section 19, T.24N., R.20E.,
' M.D.B.&M,, or at a point from which the.
NW corner of said Section 19 bears N.

149 50' W., a distance of 2,460 feet.

22. SWl/4 NWl/4 Section 19, T.24N., R.Z20E.,.
M.D.B.&M., or ‘at a point from which the -
NW corner of said Section 19 bears N.
17° 30' W., a distance of 2,640 feet.

23. NEl/4 SW1/4 Section 19, T.24N., R.20E.,

 M.D.B.gM., or at a point from which the
NW corner of said Section 19 bears N.
22° 30' W., a distance of 3,660 feet.

24. NE1/4 NW1/4 Section 19, T.24N., R.20E.,
M.D.B.s&M., or at a point from which the
NE corner of said Section 19 bears N.
86° 40' E., a distance of 2,770 feet.

25. NW1l/4 SE1/4 Section 18, T.24N., R.20E.,
M.D.B.&M., or at a point from which the
SE corner of said Section 18 bears S.
45° 30' E., a distance of 2,440 feet.

26. SE1/4 NW1l/4 Section 18, T.24N., R.20E.,
M.D.B.&M., or at a point from which the
‘NW corner of said Section 18 bears N.
39°9.10" W., a distance of 3,360 feet.

27. NE1/4 NW1l/4 Section 18, T.24N., R.20E.,
M.D.B.&M., or at a point from which the
NW corner of said Section 18 bears N.
82° 50" W., a distance of 1,675 feet.

28. NWl1l/4 NW1/4 Section 18, T.24N., R.20E.,
M.D.B.&M., or at a point from which the
NW corner of said Section 18 bears N,
76° 10' W., a distance of 980 feet.

M.D.B.&M., or at a point from which the
NW corner of said Section 18 bears N.
33° 40' W., a distance of 470 feet.
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30. Sugar Cane Springs ~ NW1l/4 NE1/4'Se¢tion |

L _ 13, T.24N., R.19E., M.D.B.&M., or at a
. . point from which the NE corner of said
: : : Section 13 bears N. 86° 25' E., a
distance of 1,500 feet. _

- 31, Vicki's Reservoir - NE1/4 NE1/4 Section
13, T.24N., R.19E., M.D.B.&M., or at a
point from which the NE corner of said
Section 13 bears N. 67° 20* E., a o
distance of 940 feet. _ S

32. Vicki's Reservoir - NE1/4 NEl/4 Section
13' T-24N-’ R.lQE., M-DiBo&M-' or at a -
point from which the NE corner of said

15% 40" E., a -

Section 13 bears N.

distance of 740 feet.

33. Sugar Cane Springs Reservoir - NE1/4
NW1l/4 Section 13, T.24N., R.19E., :
M.D.B.&M., or at a point from which the
NW _corner of said Section 13 bears N.
82° 55' W., a distance of 2,320 feet.

CULTURAL ACREAGE LOCATION DUTY OF WATER

PRIOR- MEAD. DIVER. - :
ITY HARV. PAST. PAST. SUBD. SEC. TWP. N. RGE. E. C.F.S. AC-FT
1867 1,30 *15.00 SW1/45E1/4 12 24 19 0.625 62.20
1867 %15.73 'SE1/4SEl/4 12 24 19 0.393 47.19
1867 * 4.50 ' NE1/4SW1/4 12 24 19 0.112 18.00
1867 - 30.20 SE1/45W1/4 12 24 19 0.755 120.80
1867 * 4,10 NE1/4NE1/4 13 24 19 0.102 ~ 12.30
1867 * 9,20 NW1/4NE1/4 13 24 19 0.230 27.60
1867 * 7.50 NE1l/4NW1l/4 13 24 19 0.188  30.00
1867  *20.00 NW1/4NW1l/4 13 24 19 0.500  80.00
- 1867  *19.00 . SW1/4NW1/4 13 24 19 0.475 76.00
1867  *13.53 | NE1/4S5W1/4 13 24 19 0.340 54.52
1867 * 9.80 NW1/4SEl/4 13 24 19 0.245 39.20
1867  *15.00 = SW1/4SE1/4 13 24 19 0.375 60.00
1867 © 11.80 ' SE1/4SE1l/4 13 24 19 0.295  35.40
1867  *11.10 NEL/4NE1/4 14 . 24 19 0.278  44.40
1867 * 5.20 - ~ SE1/4NE1l/4 14 24 19 0.130 20.80
1867 * 5.00 NE1/4NE1/4 24 24 19 0.125  15.00
ﬁsv . * 8,00 NW1/4NW1/4 19 24 20 0.200 24.00
: 20 0.280  33.60

67. *11.20 SW1/4NW1l/4 19 24

-18-



1867 * 4,40 SE1/4NW1/4 19 24 = 20 - 0.110 13.20

qss'i | *11.40 ‘NE1/4SW1/4 19 24 20 0.285  34.20
1867 2.94 SWiL/4swl/4 7 24 20 0.070 _ 8.82
TOTALS 140.23 98.77 | | .  6.113 857.23

*The acreages listed with an asterisk are also irrigated from Dry Creek or
Matley Creek as set forth in Certificate of Appropriation 5021 issued under
Permit 17830. The total amount of water placed on these lands from all
gources shall not exceed the quantity in acre-feet tabulated above.

PROOF NO.: Second Amended 02844 and Third Amended 02844

CLAIMANT: ' . - . W. Dalton LaRue, Sr., and Juanita S. LaRue, dba
" Winnemucca Ranch
 SOURCE: Springs, tributary to Warm Springs Valley Creek
USE: Irrigation and stockwater
MEANS OF DIVERSION: Natural SPring areas and ditchés

POINTS OF DIVERSION:

24. NE1l/4 NW1l/4 Section 19, T.24N., R.20E., M.D.B.&M.,
or at a point from which the NE corner of said :
Section 19 bears N. 86° 40' E., a distance of
2,770 feet. ' :

25. . NWl1l/4 SE1/4 Section 18, T.24N., R.20E., M.D.B.&M.,
or at a point from which the SE corner of said
Section 18 bears S. 45° 30' E., a distance of
2,440 feet.

26. SBEl1/4 NW1/4 Section 18, T.24N., R.20E., M.D.B.&M.,
or at a point from whigh the NW corner of said
Section 18 bears N. 39° 10' W., a distance of

" 3,360 feet, :

27. NEl/4 NW1l/4 Section 18, T.24N., R.20E., M.D.B.&M.,
or at a point from which the NW corner of said
Section 18 bears N. 82° 50' W., a distance of
1,675 feet.

28. NWl/4 NW1l/4 Section 18, T.24N., R.20E., M.D.B.&M.,
or at a point from which the NW corner of said
Section 18 bears N. 76° 10' W., a distance of 980
feet. . : :

29, NWl/4 NWl/4 Section 18, T.24N., R.20E., M.D.B.&M.,
or at a point from which the NW corner of said
Section 18 bears N. 339 40' W., a distance of 470

. feet.
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7Y ' CULTURAL ACREAGE “LOCATION ~DUTY OF WATER
ITY  HARV. PAST. PAST.  SUBD. SEC. TWP. N. RGE. E. C.F.S. AC-FF

1867 | 9.91 NW1/4NW1/4 18 24 20 0.247 29.73
1867 2.57 SW1/4SE1/4 18 24 20  0.064  7.71

TOTAL *12.48 | 0.311 *37.44

*The acreages listed herein also are irrigated from Dry or Matley
- Creek as set forth in Certificates of Appropriation 7649 and 7654
issued under Permits 24002 and 24213, respectively. The total
amount of water placed on these lands from all sources shall not
exceed the quantity in acre-feet tabulated above.

PROOF NO.: Second Amended 02737

CLAIMANT: Robert W. Marshall and Nanette Marshall,
‘and Robert Dickenson and Dorothy
Dickenson, dba Intermountain Land Co.

SOURCER: Warm Springs Valley Creek and
tributaries '
-~ USEz: - Irrigation,.stockwatering and domestic

MEANS OF DIVERSION: Dams and ditches

POINTS OF DIVERSION:
1. NWl/4 NE1/4 Section 30, T.24N., R.20E.,
M.D.B.gM., or at a point from which the
El/4 corner of Section 4, T.23N.,
R.20E., M.D.B.&M., bears S. 44° s50' 58"
E., a distance of 17,860.69 feet.

2. SE1l/4 NE1/4 Section 30, T.24N., R.20E.,
M.D.B.&M., or at a point from which the
El/4 corner of Section 4, T.23N.,

R.20E., M.D.B.&M., bears S. 44° 18' E., .
a distance of 15,635.0 feet. _ '

_ "~ CULTURAL ACREAGE _ LOCATION DUTY OF WATER
PRIOR- MEAD. DIVER. - -
ITY HARV. PAST. PAST. SUBD. SEC. TWP. N. RGE. E. C.F.S. AC-FT
is.? : 4.5 SW1/4NW1/4 29 24 20 0.112 18.0
67 26.6 * 5.0 - NW1/45W1/4 29 24 20 - 0.790 121.4

1867 * 0.5 * 1.1 - NEl/48W1/4 29 24 20 0.040 5.3
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1867

867 .

1867
1867
1867
1867
1867

1867
1867

1867
1867
1867
1867
1867
1867
1867
1867
1867
1867

6.2

* 7.4
* 0.7 * 3.6
.5
1.1 .
22.0 3.4
14.5
1.2
2.0
15.6
2.1
11.0 .1
* 7.8 .
* 2.3 .
* 8.0
* 4.1
57.9

TOTALS 121.4
' *The lands indicated with an asterisk also receive water from

other sources (Proofs 02738 and 02739).

*

*

0.2

2.1

3.0

5.3

SW1/4SW1/4
SW1/45W1/4
SE1/4SW1/4

-SE1/45wW1l/4

SW1/4SE1/4
NW1/4NE1/4

 SW1/4NE1l/4

SE1/4NE1/4
NEl/4SE1/4
SE1/4SEl/4
NE1/4NW1/4
NW1/4NE1l/4
NE1/4NEl1/4
SE1/4NE1/4
SW1/4NW1l/4
NW1/4SW1/4
NE1/4SW1/4
SE1/45W1/4
SW1/4SE1/4
NW1/4NE1/4

29
29
29
29

30
30
30
30
30
32
32
32
32
33
33
33
33
33

24
24
24
24
24
24
24
24
24

24

24
24
24
24
24
24

24

24
24
23

20
203;

20
20
20
20
20
20

20 .

20
20

20

20
20
20
20
20
20
20

20

- 0.155

0.185

0.107

0.237
0.047

0.090

0.040

0.362
0.030

0.050

0.395
0.052

-0.452

0.270
0.133
0.053
0.200
0.075
0.102
4.612

The total gquantity of

24.8
29.6
13.6
28.5
6.8
10.8
4.8
98.2
58.0
4.8
6.0
62.6
6.3
;arf1if:?
34050 X
%aff 15.°%

2.1

24.0
3.0

12,3

Lot

water placed on these lands from all sources shall not exceed the

guantity in acre-feet tabulated above.

PROOF NO.:

CLAIMANT:

SOURCE:

USE:

MEANS OF DIVERSION:

Second Amended 02738

Robert W. Marshall and Nanette Marshall}
and Robert Dickenson and Dorothy

Dickenson, dba Intermountain Land Co.

Dewey Springs, tributary to Warm Springs
Valley Creek

Dams, reservoir and ditches

-2]-

_Irrigation, stockwatering and domestic



" POINTS OF DIVERSION:

1.

SW1/4 NW1l/4 Section 29, T.24N., R.20E.,°
M.D.B.&M., or at a point from which the
El/4 corner of Section 4, T.23N.,
R.20E., M.D.B.&M., bears S. 41° 18' 11"
E., a distance of 14,599.43 feet.

SW1/4 NW1/4 Section 29, T.24N.,

R.20E.,M.D.B.&M., or at a point from
which the E1/4 corner of Section 4,

T.23N., R.20E., M.D.B.&M., bears S. 43°
0l' 16" E., a distance of 14, 768 78

feet.

. CULTURAL ACREAGE TOCATION | DUTY OF WATER
PRIOR- MEAD. DIVER. - o ,

ITY BARV. PAST. PAST. SUBD. SEC. TWP. N. RGE. E. C.F.S. AC-FT
1867 * 4.5 SW1/4NW1/4 29 - 24 20  0.112  18.0
1867 * 9.9 * 5.0 NW1/4SW1/4 29 24 20 0.372 54.6
1867 * 0.5 * 1.1 NE1/4SW1/4 29 24 20 0.040 5.3
1867 * 7.4 SW1/4SW1/4 29 24 20  0.185 29.6
1867 * 0.7 * 3.6 SE1/4SW1/4 29 24 20 0.108 13.6
TOTALS 23.0 9.7 0.817 *121.1

*The lands indicated with an asterisk also receive water from
Warm Springs Valley Creek (Proof 02737). The total quantity of
water placed on these lands from both sources shall not exceed
the guantity in acre-feet tabulated above.

PROOF NO.:

CLAIMANT:

SOURCE:

USE:
MEANS OF DIVERSION:

POINTS OF DIVERSION 1.

Second Amended 02739

Robert W. Marshall and Nanette Marshall,
and Robert Dickenson and Dorothy.
Pickenson, dka Intermountain Land Co.

Pradere Springs, tributary to Warm
Springs Valley Creek

Irrigation, stockwatering and domestic
Dams, reservoir and ditches

NW1l/4 SWl/4_Section 27, T.24N., R.20E.,
M.D.B.sM., or . at a 901nt from which the
El/4 corner of Section 4, T.23N.,

R.20E., M.D.B.sM., bears S. 1° 5§ 22"
E., a distance of 10,453.50 feet.
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R . 2.  SEl/4 NW1/4 Section 33, T.24N., R.20E.,
. M.D.B.&M., or at a point from which the
El/4 corner of Section 4, T.23N.,
R.20E., M.D.B.&M., bears 5. 28° 22 28“
E., a distance of 7,293.78 feet. :

3. SEl/4 NWl/4 Sectlon 33, T.24N., R.20E.,
M.D.B.&M., or at a point from which the
El/4 corner of Section 4, T. 23N.,
R.20E., M.D.B.&M., bears 5. 31° 05 E.,
a distance of 6,865.0 feet. :

- CULTURAL ACREAGE , TOCATION DUTY OF WATER
PRIOR- MEAD. DIVER. -
ITY HARV. PAST. PAST.  SUBD. SEC. TWP. N. RGE. E. C.F.S. AC-FT
1867 5.9 SW1/4NW1/4 33 24 20 0.148 23.6
1867 * 7.8 : SW1/4NW1/4 33 24 20 0.195 31.2
1867 * 2.3 * 3.0 . NW1/4SW1/4 33 . 24 20 0.133° 18.2
TOTALS 16.0 9.0 | | - 0.476 %73.0

*The lands indicated with an asterisk also receive water from
Warm Springs Valley Creek (Proof 02737). The total quantity of
water placed on these lands from both sources shall not exceed.

" the quantity in acre-feet tabulated above.

PERMIT NO.: 13677

CERTIFICATE OF

APPROPRIATION NO.: 4967

OWNER OF RECORD: ‘ W. Dalton LaRue, Sr., and Juanita S.
LaRue

SOURCE: | Sugar Cane Springs, a trlbutary to Warm

' Springs Valley Creek

USE: Irrigation

MEANS OF DIVERSION: Reservoirs and ditches system

POINTS OF DIVERSION:  NE1/4 NW1/4 Section 13, T.24N., R.19E.,

M.D.B.&M., or at a point from which the
NE corner of said Section 13 bears N.
81° s5g° E., a distance of 2,903 feet.

- PERYOD OF USE: April 1lst to October 31lst of each year

. PRIORITY: April 10, 1951

-23_



- AMOUNT OF APPROPRIATION: 456.4 acre-feet annually (Stofage)_.
DESCRIPTION OF LAND TO WHICH WATER IS APPURTENANT:

7.5 acres in NE1/4 NW1l/4 Section 13, T.24N., R.19E., .
‘M.D.B.&M, : . ' .
20.0 acres in NW1l/4 NW1l/4 Section 13, T.24N., R.19E.,
M.D.B.&M. . ’
19.5 acres in SW1/4 NWl/4 Section 13, T.24N., R.19E.,
M.D.B.&M. o . :
7.6 acres in NW1l/4 SW1/4 Section 13, T.24N., R.19E.,
M.D.B.&M. ' : .
13.6 acres in NE1/4 SWY}/4 Section 13, T.24N., R.19E.,
M-D-Bo&Mo L . .
9.8 acres in NW1/4 SEl1/4 Section 13, T.24N., R.19E.,
M.D.B.&M. - -
15.0 acres in SW1/4 SE1/4 Section 13, T.24N., R.19E.,
M.D.B.&M, o '
16.1 acres in SE1/4 SE1/4 Section 13, T.24N., R.19E.,
M.D.B.&MQ ’ -
5.0 acres in NE1/4 NE1/4 Section 24, T.24N., R.19E.,

"M.D.B.&M.

114.1 TOTAL
*Quantities of water diverted from Sugar Cane Springs which are
conveyed to Sugar Cane Reservoir shall not he stored in said
reservoir during the irrigation season when there is insufficient
quantities of water in Winnemucca Valley Creek to irrigate the
lands served by Proof of Appropriation 02737 in this Order under
-~ Article XII, Rights of Appropriation. _

DECREE

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the
relative rights of the users in and to the waters of Warm Springs
Valley Creek (aka Winnemucca Valley Creek, aka Isaac Mathews
Creek) and its tributaries be, and the same hereby are,
determined as stated hereinabove.

.IT IS FURTHER ORDERED, ADJUDGED AND DECREED that éach
and every water user and claimant to the Warm Springs Valley
stream system and its tributaries and each of their agents,
attorneys, servants and employees, and théir successors in

/17
/77
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e

: interest énd each and.every person or persons acting in aid or
assistance of the said parties or either of or any of thém be,
énd that each of them is, hereby perpetually enjoined and
' restrained as follows: ' -
(a} From at ény tiﬁe diverting or using any of the water of '
.the Warm Springs Valley Creek st#eam system and its
tributaries hereinabove mentioned, 'except to the extent and
in the amount and in the manner and at the time or times set
by this Decree Eo such respective party hereto allotted,
allowed, préscribed and determined, or alloﬁed by permits
which have been or may hereafter be granted by the State
Engineer of the State of Nevada. |
(b) From diverting from the natural channel and from using
~any of the said water for irrigation or for any other
purpose, in excess of the specific allotment herein set by
_ this_Decree,.or in excess of the specific allotment.under
permits granted or that may hereafter be granted by the State
Engineer.
(c) From diverting from the natural channel and from using'
any of the said water in any other manner or for any other
purpose or purposes or upon any other land or lands than as
provided and prescribed by the terms of this Decree or by a
permi£ granted or that may hereafter be granted by the State
Enéineer.
(d) From diverting from the natural channel and from using
any of the said water at any other time ér times than as

///
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. épecified_and provided by the terms of this Decree or by permits

granted or that.méy hereafter be granted by the State Engineer of

the State of Nevada.

(e)

From, in any manner, meddling with, opening, closing,

changing, injuring or otherwise interfering with any

headgates, weirs, water box,

flume, or other measuring

device, placed, installed or established by the State

Engineer or under his authority or direction, unless such act

be done by the permission or authority of the Water

Commissioner or the State Engineer, if during the period of

his regulation or control of said water, or if not done

during such period, then by virtue of the allowances,

authority, terms and provisions of this Decree or by a permit

granted or that may hereafter be granted by the State

Engineer.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that all

enforcement rights set forth in this Court's Decree Affirming in

Part and Modifying in Part the Order of the state Engineer dated

October 6, 1987, are fully incorpora

Dated thisc¢ ;0 day of

- CERTIFIED COPY
t idocument to which this cartficate is at-
ached is a full, true and correct copy of the

ariginal on ¥ and f rf in ;?, offic
DATE: 7 é
JuDi BA!L%"'WR of :_he/séacond Judicial

strict Codrt, ang for the County of
Washos, Suek! Ne A ’

1988.

ted herein. ,
.
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Case No. 83-7352 F ‘ l ELE%:\.. '- o]

FFOH BAILE Y. Citix
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Dept. No. 2 - o

IN THE SECOND SUDICIAL DISTR;CT COURT OF THE STATE OF NEVADA

IN AND FOR THE C™UMITY OF WASHOE

! IN THE MATTER OF THEE DETERMINATION OF
THE RELATIVE RIGHTS IN AND TO THE WATLRS
OF WARM SPRINGS VALLEY CREEK (LKA
WINNEMUCCA VALLEY CREEK, AKA TSAAC MATHEWS
CREEK)} AND ITS TRIBUTARIES, WASHOE COUNTY,
NEVADA,

W. DALTON LA RUE, SR. AND JUANITA .
LA RUE, dba WINNEMUCCA RANCH, .

*' Appellants-Petitioners,
vs. - DECREZ AFFIRMING IN PART

) ) . AND MODIFYIH; IN PART THE

PETER G. MORRQOS, STATE DNGINEZR, ORDER OF THE S5TATEZ

STATE OF NEVADA, ROBERT E. DICKENSON o ENGINEER

AND DOROTHY DICKENSON, and ROBERT W. :

MARSHALL and NANETTE MARSHALL, dha

INTERMOUNTAIN LAND COMPANY,

Respondents.

&
L

INTRODUCTION

The pleadings whicﬁ initiated this adjudicatory hearing

challenge the final Order of Dotermination of Peter G. Morros,
State Engineer,-in.the Matter of the Determination of the
Relative Rights In and To the Waters of Warm Sp;ings Vailey
Creek, (thch is also known as Winnemucca Valley Creek and Isaac
Hathewg Creek}. Present at the hearing which covered three days
_were Julian Smith, Esg. and Gene Barbegelata, Esq., representing

-1~ EXHIBIT /
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-Order of Determination was prepared, but before it was filed with

the State of Nevada and the State Hngiaeer, with Chief Engineer
ahd Adjudication Officer Larry Rewnnlée in attendaﬁce:.and'ﬁoss
deLipkau, Esq., represénting the Marsnalls, with Robert Marshall
in attendan;e. | |

The Order of the Stats Ingine:r ietermihed the vestad
{(Ppre<1925) water rights of the owners of two Waéhoe Countv_
ranches concerning a surface water system. Both ranches enjoy
the same year of priority. The Settelmeyer Ranch, which is also
ATIOWNn more recently.as the Marshall Ranch {(and whose 6wners will
bé referred to as ;Marshall“}; znd the Winnemucc: Ranch {(and to
an extent the Dldé Ranch), more modernly referred to as the La
rue Ranch (the owners of wﬁich will hereinafter he referred to as
"La Rue"), both have a prioriﬁ? gatipxz ~ack to 1367. Both
parties find faulit with the State ﬁngineer'svarde: of

Determination.

On September 7, 1983, approximately one month after the

the Court, the La Rues filed a pleadirs stvled "Petition for
Judicial Review from the State Engincer’s Order of Determination”
in case no, 83-7362,'which was subseqdently conzolidated with
caée no. 83-6641 and case no;'83—7398, the former case béiné
later dismissed. | ‘
The'Marshalls filed a similar document which was
stticken at-the time of the hearing since a more approériate

pleading, "Objections to the Order of Determination", was filed

on August‘lQ, 1987, under the provisicns of NR3 333,170. The
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} Determination, while the Marshall Obiectiens more specifically

appurtenant to> "vested” or "decreed” water rights.,

W oW

i of water rights,

‘water available to Marshall are the seasonal flows from McRissick

LaRue petition contains a broadside attack on the Order of
enumerate the acreage alleaged to havs heen wrongfully deemed. asg

The Marshall Objectionns concern eleven (11) parcels on

the Winnemucca Ranch comprising 79,9

[

acres and 257.26 acre feet

The LaRue's Petition concerns itself with certain
alleged procedural deficiencies; inaccuracies in the Order of
Determination and other unspeéified deficieﬂcies. The.main point|
érgued in the hearing, however, wis the finding that tﬁe unnamed
sPringg in the northeést qgarter of the southwest gquarter of
Section 7 and the southwest quartecr of the northeagt quarter of
Section 12 are tributary to winnfmucca Valley Creek. The LaRues

contend that the only tributaries which contribButed to downstreanm

Creek, run coff from Dog Skin Mcuntain and perennial springs on

the slope of 0og Skin Mountain.

PROCEDURAL AND JURIEDICTIONAL ISSUES
Before turning to the substantive iscues, there are a
couple of procedural issues ;aisea by the pleadingg and by
counsel at the adjudicatory hearing which merit threshold
attention. |
The first df those issues is whether the La Rue's
Pleading (styled "Petition for Judiciél Review"), filed

September 7, 1983, can be considered by the Court as a substitute

for the exceptions called for by NRS 533.170(1).

-3
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Marshallsz' counscl clalmﬂ-thut'thiq issuo is

jurlsdlctlonal and must be. dptarmlnod against LaRue under the

; authorlty of G & M Properties v. District Court,VQS Nev, 301, 594

5 P.2d 714 (1979), where *the Nevada Sunreme Court held that late

filed exceptions deprive the District Court of jurisdiction to

| consider their content.

The differance between the C1rcunarancn" of G & M and

! those in the present case, hcwevez,'are that in G &§ M nothing was

filed on time, where in the casgjat Bench the LaRues' counsel
endeavored to file a Petitionrfor.Judicial Review, which is
timely, if given any effeect,

| The State Engineer's attcrney has joined with the
Marshalls' attorney in asking the Court to strike the LaRue
pleading. The Court has determiged, however, not tn stfiké this
pPleading and to zllow limited ovidencr to bLe adduced by LaRue at
the hearing in support of his appeal. Thus, hlg Patition has |
been_considered; but only. to the extent of its content which, as
earlier noted, has a shortcoming in its lack of specificity
relatlve to The Order. Pursuant then to. tne provisions of
subsection (3) of NRS 533.170,.£he Court allowed LaRue's counsel
to present and argue ohjections. The scoupe of this judicial
review, however, is further limited hy the second procedural
ruling, which follows.

The Nevada étatute is not crystal clear with respect to

the scope of judicial review in water riqghts cases, but the

holding of the Nevada Supreme Court in Revert v. Ray, 95 Nev.

782, 603 P.2d 262 (1979) is plain enough. The District Court is
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i and the Courts are generally to 1dua-bn1y to whether or not the

| support the Order of Determination. The analysis will first turn

| separate areas, the objections qualitatively fall into one of

East.

PPN T s

not to substitute it's judgment for that of the State Engineer's

record of evidence, fogether with any suéplemental materials,
contain substantial evidence supporting the State Engineer's
decision. The Court has roviewe% the blnadfnds, the nxhibits,
and the transcript'and'éoncludeé thit excent fof a couple of

relatively minor findings, there is substantial evidence to

to the Marshall objections.

THE MARSHALL OBJECTIONS

Even though the Marshall chjections refer to eleven

three categories, as follows:

1. The first category,claims that the record is simply
devoid of substantial evidence which wsuid.support the-EnGineer's_
Findings of Fact as to certain conﬁitions on the Winnemucca Ranch
in 1867. The pcimaryfgeographicai areca included in this category
is the determination of meadow vasture for a 7.6 acre parcel
which extends as a finger-below the corrals of £ of the "back” of
the seahorse-shaped parcel in the northwest gquarter of tha

southwest quarter of Section 13, 'fownship 24 Morth, Range 19

2. The seccnd category of Marshall's objections are
Engineering calculations hy Marshall's expert, Richargd Arden,
which differ from the State Engineer's calculations accomplished

in-house, principally by Mr. Clock. - lncluded in this category

are area #1 and a portion of aréa #2 on Marshall's Amended

5o
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|| Supreme Court in the case of halsh V. ha11ace, ?6 Nev. 299

f Schedule A, which immediately abut the “mouth“-of the'seahorse-

| of the seahorse-shaped parcel doplcted in MarQhall s exhibit A-1.

‘Marshall's Exhibit A-1.

shaped parcel depicted in green on Marzhall's Fxhibit A. Also

included is area #6 which is a 3.2 acre parre} along the "throat®

3. The final Marshall cat2gory might be termed the

"Walsh" exceptions, referring to the decision of the Revada

(1902}. Marshall argues that under this doctrine there must be
actual mechanical diversion of water prior to 1905 for vested
rights to arise, that the mere cﬁtting or use of wild grass
production by overflow (or in our case, subirrigated séepage from
a sprfng), is not a valid appropriation of water such as would
allow vesting. The land primaril? covered by this category are
the remainder of area #2 on Marshill's Schedule A, #3, #4, &5 andf
.

#9, and together they form what was referred to as the "ladle-

shaped” parcel and the "railroad spike-shaped" parcel depicted ph

_Turning now o the first category-- the'failﬁre of
evidence category-- the Court's examination suoports the
contention that there is substantial evidence for the Order of
Determination, except with :espec£ to the 7.6 acre parcel. The
State Engineer's Office based its Decision to include this 7.6
area because they felt that there is evidence that a'ditch, laterf
extended by the Matleys in 1929 had run along the western border
of this pParcel prior to 1929. That conclusion can legltlmately

be drawn from the record, especially in reference to John

Marshail's Affidavit, Exhibit $26. Howevar, the inference that
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the land was cultivated or itriqated frbm the application of Warm _
Springs or McKissick Creek water as af 1867 seeﬁs to be rebutted
fully by the “old-timer's" testimony, that'ﬁhere was no
irrigation'or use of the field until the Matleys plaéed it in
irrigation for growing alfalfa, [please refer to the Marshall
Matley testimony in the transcript &t pages 324 through 353; that
of Leslig Zurfludh in the transcript at page 234 anG.qu |
Capurro's.statement, Marshall Exhihit 27, at page 4]. Thus, the
substantial weight of the testimony favors the Marshall exception
and not the Engineer's conclusien. .30.4-acfe feet should be
subtracted from the final Order of Detz2rmination in the final
Court Decree. All of the rest of the acreage in this category ié
Supported by substantial evidence énd the Engineer’'s
Determination will not be interfered with.

Turning to tﬁe second category of Marshall's excéptions
-—- engineering miscalculations -~ the Court once again finds,
with one minor exceptipn, that the gngineer's judgment is
supported by substantial evidence and that his calculations
should not be disturbed for most of area 2 an4 all of area.G.

As to area #1, however, a 3.0 parcel and a portion of
area 2 (5.7 acres) along the "mouth" of the scahnrse-shapped
pafcel, Mr. Clock éonceded in cross-examination that it wasn't
until the post-1905 installation of ditches that irrigation
reaching these uphill areas would have been posgible. The Court
détermines that substantial evidence favors the Arden calculation

for these areas, reducing the Clock calculations, and the Decree,

by another 31.8 acre feet.



| exceptions -- the Walsh exception ——Ithe Court is faced not so

I much with a review of the Engineer's di scret1on, as with a ruling
| of law. The 1902 Walsh decision has been accurately quoted for

i the cited proposition by Marshall's attarne?,_ﬁoss deLipkau. The|

| State Engincer's position {joined in by LaRue's attorneys Smith

| the litmus test is not mechanical diversion, despite the holding

| unnecessary for recognition of an appronriztion, citing as

772 (1931), and Raters of Horse Springs v. State Engineer, 99

o

| requiring diversion, especially when the water irrigates the

.ground by subsurface seeping, a factual situation not present

Turning finally to the third category of Marshall

and Barbagelata) take a much broadar vicw. ~Their theory is that

in Walsh, supra. Instead, the only test should be beneficial

use. Diversion to achieve benaficial use, thev say, is

authority Stentoe Livestock Co. é. Gully, 53 Nev. 163, 295 P.2d

Nev, 780, 672 P.2d 37 (1983), which quotes §3§ptoe with approval,

L ]
using the following condensed statements

"It is not always essential, however, that the water
actually be diverted 'to constitute an
appropriation,,.where it could be put to a beneficial
use without such diversion, where there was a practice
of appropriating the waters of the streams to a
beneficial use without such divers zion,..." .

The Waish decision and even to an extent the Staptoe
decision assume that appropriation for agricultural use
necessarily or at least normally requires diversion. In our case

he State Engineer has determined that meadow pasture, as

istinct from harvested grounds, is a use not necessarily

either in the Reese River Valley in the late 1800'5 (Walsh), or

in the livestock watering areas of Canyon Creek, Stag Creek and

-8-
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Cottonwood Creek in Elko County {Stestac).

The term "mechanical means of diyeréion‘ is neither
synonomous with the term fappfopriatiﬁn" nor “benefici;l use® in
the Stzte of Hevada. Our case stamvis on itg own unique |

circumstances. The Court concludes, perhaos as a matter of first]

-ilnpr:ta-ssion,.'1 that a pre-19%05 appropriaticn for meadow pasture mayy|

occur without actual mechanicai diversicn. Put another way, the
Court suéfains the findings by the State Engineer that the use by
LaRues"preéecessor of the subirrigation meaddw pastufe was an
actual application of water to bene=ficial use coupled with the
intent to apply the water to beneficial use. Under such.
circumstances, actual diversion is not a necessar? prerequisite
to accomplish irrigation between 1867. and 1905 giving rise to a

vested water right.
]

Marshall's counsel argues *hat even if the Court were
to find that “modern” law favors such an interpretation, that

"...the law in existence at the inception of a right must he

followed for the life of that water right", [pdst—trial brief,

Page 5, citing In Re Waters of Manse Swrings, 60 Nev. 280, 180

P.2d 311 {1980)]. He insists that the 1902 "walsh doctrine®,
therefore, must be the law of a casc dating from 1867,

From a comparison of the authorities, the crucial’

lOn behalf of the State Engineer, Deputy Attorney General
Benesch suggests that the pPrecedent has already been established
in this State by affirmance of a District Court decree upholding
a 1915 Order of Determination confirming vested rights to water
in swamplands, see, Scossa v. Chiurch, 46 Nev. 254 (1923). But
the obligueness of the reference and the incompleteness of the

record raise genuine doubt about the precedential value of this
decision to this case '

-9~
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] determination scems to invdlve a subjective intent manifested by
| objective signs to "the world" [c.f. Oohir Silver Mining Co. v.
| Carpenter, 4 Nev. 534, (1868}] that = iasting appropriation:has

! taken place. In this sense, there is a genuine difference

| use wild grasses nourished from overflaws (Walsh) and the regular|
exp101tatlon of subirrigated meadows for whlcn dxver81on is a

: meanlngless act {our case).

distinguishing feature is. that applica;ion of the Walsh doctrine

| to subirrigated land would seemingly require an irrigator to

3l

between a rancher seizing upon an irreqular opportunity to cut or

As Mr. LaRue's counsel points out, another truly

“..;bring[ing] the water to the surface and then reapply it in
order.to obtain a vested water right" [post-trial brief, p. 18,
lines 14, 15]. Such a requiremant would cleariy be

nonsensical. It is also c'ugmfl:ant tiat the Warm Sprlngs
drainage concerns a small water course capable of furnishing
water for these ranches only, since the State Engineer has
‘declared-that the waters and tributaries are fully

appropriatéd. That is factuallv diszimilar from the Reese River
Valley where channels and forks of tha stream . system run for more
than a hundred miles through ranching areas and serve numerous
ranching and grazing operations. 'The €indinge of the State-
Engineer in favor of a completed appropriation will not be
disturbed, |

LARUE OBJECTIONS

Though the scope of his objectioné is constricted by his

predecessor's Pleadings, attorney Smith advances a number of

-10-
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objections and arguments on bohalf nf'ﬁr. and *rs. Laﬁue (maﬁy of]
which aré improperly before the Cour: because'they_are'béing
raised for the first time). Cleafly though, foremgst among thé
claims, is the contention that the State Engineer committed |
reversible error by deterhining tﬁat “innemucca Spriﬁgs is
tributary fo Wafm Springs Valley Creex (which LaRue would prefer
to be called Winnemucca Valley Creek;. |
Some of_the arguments advanced by-Mr. Smith cut both
ways. For example, he is critical of the deductive reasoning
used by the State Engineer's heariﬁg.nfficer who, he.alleges'at
page 7 of the post-trial brief, “backed into”™ his conclusion that
Winnemucca'Sptingé was in 1867, a.tributary to the‘Creek.
In order to.contextualize this_issqe. Mr. nghold‘s
syllogism goes something iike this: |
| {(a} Both ranches af all mazzrial timos had very roughly
the same amount of.irrigatei acreaqe,
(b) The Dogskin Mountain dra:nage usually dries up in
the early Spring; |
(c} Therefore, in all probability.some of the year-
around spring water from,winnemucca_Springs found its
way to ﬁhe creekbed and downstream to the Séttlemeyer
(Marshall) ranch; 7
Not-so, LaRue claims. He Eéels that.b@cause-the State
Engineer could not findg physical evidence of a gorgé or tributary
channel, there is insufficient record evidence to support the

conclusion that the spring is tributary to the Creek. Moreover,

he claims, Mr. Reynolds ignored the possibly resurfacing

-11~-
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' the summer. flows have S$C dwindled, (or altogether stopped) that

early geographical Survey maps which seem to indicate in cgone

watersprings arising at the south end of the Winnemucca {LaRue)
ranch, | | |

Yet, what Mr. Reynoids didn't ignore is the same
proposition urged by Mr. Smith in supportiof other LaRue

contentions:

"Common sense would dictair that 3 man t1llinyg the soil

‘to feed himself and his family would till to the limit

of the natural resources available”. {LaRue post-trial

brief, page 4, lines 2-4.]

While it i3 not now possible to reconstruct with
exactitude the condition and the location of waters travelliing
through this drainage in 1847, it is a legitimate presumption
that both ranches put to optimum use the available water for the
size of their operations a: the time. And if both ranches of .
similar size were operating in 1867 for the most part off the
same water system with the same suamer qrowing.cnnditions and .
similar crop yvield, Marshall's ranch logically must now be being

deprived of water from vested rights. Over the last few voears

Marshall can ne longer irrigate somr of the fields which were
historically irrigated by his prederrssors.

LaRue also asks the Court to give great weight to some

areas that spring water doesn't reach the channel in the valley,
but since the streams are either intermittent, unsurveyed, or

obscured by a road, the méps aren't very illuminating for either

side."

In summarv, desp}te LaRue's claims that Marshall simply

-12-
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doesn't know what he's doing, the Court Einds_tﬁat it is not
Marshall's imprudent water management practices -- but that it is
LaRue's rather impudent water management Dréctipes'-- which
created the situation giving rise to this controwersﬁ.

| The State Engineer's finding that.the'so—called
vWinnemucca Springs is.tributary to Warm Spriﬁgs Valley Creek is
sustained. |

_‘ Most of.the rest of LaRue's objections are either

outgide the scope of his "Petition for Jgdiciél Review," or
weren't even addressed by the hearing officer in the first
place. Although a remand is suggested to determine other vested
rights, the suggestion.will have to form the basis for a new
proceeding, since the pleadings and evidence in this case are
"closed”,

Finally, the LaRue's a;gue that even if.the finding
thatithe unnam~3 (or springs referred tc as Winnomuceca Springs)
are tributary to the valley creek; the Court shbuld nonetheiess
conclude that Marshall's predeceségrs abandoned the rigﬁts when.
they failed to object to diversion and impnﬁnding of the
springwater in one or more of three dams, and also the diversion
and use of water through various ditches on the Winnemucca Rénch.

LaRue argues a de facto forfeiture pursuant to NRS
533.060(2). Yet tb§ law is clear that this forfeiture'provision
is neither self-executing or automatic. There must.be a

proceeding to establish forfeiture, see, United States v.

Cappaert, 508 F.2d 313 (9th Cir. 1974), aff'd. U.S. R8 128, 96

5.Ct..2062; In ve Filippini, 66 Nev. 17, 202 P.2d 535 (1949);

-13-
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Bergman v, Kearney, 241 ¥_8§4 (n. New, 1917}, and there must be

proof of intent to abandon, see, Franvtown Creek Irrigation Co.

v. Marlette Lake Co., 77 Nev. 348, 364 P.2d 1069 (1961); In Re

Manse Springs and its Tributarics, 60 Nav. 280, 108 P.24 311

(1940). The record is devoid of bot th,

All other LaRue claims-have similar infirmities since

they primarily rest on arquments and zvidence outside the .
Pleadings and cutside the record,

ENFORCEMENT ISSUES

The‘sinqle most difficult tusk in this matter relates to
the enforcement of Marshall's water rights. Those rights involve
a complex stream system made moro cemplex by weather and
environmental conditions and by LaXue's transportation,

commingling ang regulation: of wator from another watershed.

hs Mr. Reynolds so torce®;ily made clear, a water right
gives the owner or the permit noidecr the authority té use water:
it surely does not auarantee the pfesence of water for use. The
evidence shows that in this Valley, as in 50 many arid desert
areas of Nevada, the availability of water fluctuates
dramatically from season to season. Accordingly, the water right
as finally adjudicated, in certain seasons becomes little more
than a mathematical reference point from which the State Engineer
develops a formula to apportion and allocate avallable water,

assuming his office has .the time capacity and inclination to

perform those services.

And if not, the task 1: left to a watermaster, the

"expense for which is often, as herp, prohibitive.. The reason for

=14~
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'g discouragemeﬁt in this case is ﬁhat the evidence suggests.that

i LaRue has systematically construed tho imgerfeétions énd o

5 ambiguities of the system ih-such a wéy_as.té_deérive Marsh&ll of
| receiving his share of the doﬁnstream Slow. LaRué's counsel

| hastens appropriately tec point out that LaRue operates his.;ancﬁ'

in 1987 -- not 1867, conditions. The principal stream channel

] exist in‘1367 does not now exist. But it is CIear'that with

i LaRue being allowed the de facto discretion to determine that the
| water he is requlatiné and using.on a given day is his Spanish

f Flat drainage water and not his and Marshall's Warm Springs

| water, the discretionary decision that this fiercely iﬁdependent.
j rancher comes to is really no surprise to anybody. LaRue has

- protected his own interests first, every time..

into the Warm Springs Creek which the State Engineer found to

Marshall's counsel suggests that the coﬁrt choula
simply order the taree {3) LaRue dams.be breached, but the Court
finds that solution is both an overkill and perhaps in the long
run, unduly punitive t; the LaRues and their successors in
interest. The complexity and fluidity_of the situation commends
giving a procedural solution a try.

| There is a peculiar dichotomy presented by the
circumstances of this case which the Court will first attempt to
describe, then to mitigate. Few Courts are eguipped to monitor a
dynamic situation involving water rights interpreted in the
context of changing conditions. Indeed, few Courts have the

calendar and/or the skill to perform the freguent small

adjudications necessary to justly regulate the controversv. This

=]5=
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| may be at least one of the reasons the legislature wisely

| State Enginser's representatives when it ecomes t0. exerting power

~over matters traditionally reserved only to the Courts. For

| ordering payments not stipulated to, or the breaching of dams, or

Special Master under the authority of Rule 53 of the Nevada Rules

‘into two categories, as follows:

invested the State Engineer with such broagd adjudicatory and
regulatory powers.

Yet the Court senses an apprehersion on the part of the

example, Mr. Reynolds seemed to feel that matters such as

the use of ditches privately owned by LaRue, or the
reconstruction of the old water'course.to nane a few -- to be
simply outside the State Enqgincer's «nabling authority. And
perhaps his reluctance to overstep administrative authority is to

be commended,

The jurisdictional ambiquity that may exist in the
) ”

boundary area between Court and agency will no longer exist in

this case, however.

The State Engineer's office is sua sporte appointed a

of Civil Procedure. This broad grant of zuthorizy enhances all
of the enumerated powers already held by the office of the State
Engineer.

The authority thus delegated ¢t confirmed will fall

A. Matters which can be implemented without prior Court
approval. These powers shall include but not be limited
to the following: the power to...

(1} Order the installation of continuous recording
- devices, headgates andg any other measuring or regqulating

-16-
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‘Determiration as modified; and

- (4} "To order a rotation irrigation schedule consistent

‘advised that they will he given the opportunity at the

hearing to produce evidence in support of, or in

§ adopted and approved by the Court unless tﬁere is not substantial

s

devices on any waters cdming into the Warm Springs
drainage area from the Spanish Flat drainage area and in
addition, waters anywhere inside the Warm Springs
drainage area, as deemed suitable by the State
Engineer's office. Unless ctharwise datermined, the
cost of implem=nting tais nlan will be equally borne by
the landowners; '

{2} To order transportation of water through existing
LaRue ditches, channels, pipelines;ot streambeds;

(3) To order the relcase of dammed or reguiated water
in quantities deemed consistent with the Order of

with the Order of Determination, as modified.

B, Matters which reguire a hearing held after a Notice

period of at least five {5) days. The parties will be

opposition to, a recommendation to the .Court for an

Order:

(1) To breach dams and/or create major new points of
diversion and means of trancscortation of water,
including the restoratinn of historic channels;

{2) To unequally allocate expenses of enforcement or
regulation in order to discourage non-compliance and
assure compliance wilth the Order of Determination as
modified: '

{(3) To order the installation of pipelines, channels,
or ditches directly from source waters to Marshall's
Place of diversion or use;

(4) To hold a party adjudicated to be failing to act in
good faith in connection with the fulfillment of the
Order of Determination, as modified, in contempt of
Court. ' : '

The Special Master's recommendations will be ratified,

-17-
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| evidence on the record to support the recommendation, or if the .

i Special Master's recommendation is clearly erron=ous.

If the State Engineer finds'the-appointed tasks unduly.|

; burdensome or cumbersome, he may arpoint a watermaster under the
! authority of NRS 533.220 and 533.270, and if &onfir?ed by the 1.

E Court, the watnrmaster w;ll navc all of the powers of the Spec1a1

I Master enumerat:d above.

| CONCLUSION:

- Qut of the hundreds and huhdreds of acre feet of water

| rights adjudicated by the State éngineer in his final Order of

Determination filed over four years ago (upon a petition filed

feet. Meanwhile, apparently Dalton LaRue lies sick, and Robert

| and Nanette Marshall's ranchlands lie fallow. It may be that the

law and its pre edurns contr1outn substantially to the tortuous
path these partles have had to follow. 1In any event, it is
finally over. Judgment-shall enter in accordance with this
decree and the parties'shall abide by the terms thereof.

DATED this Q;if'day of October, 1937.

a0 of rjz‘yz j]’,@f:?, DIbTRICT Jun GP q

Of BAILEY, Cizrs of 4he Ssceng Judicial

Deputy.
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Case No.

Dept. No.

IN THE

83-6641

2

SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

IN THE MATTER OF THE DETERMINATION )
OF THE RELATIVE RIGHTS IN AND TO THE)
WATERS OF WARM SPRINGS VALLEY CREEK )
(AKA WINNEMUCCA VALLEY CREEK, AKA )]

ISAAC MATHEWS CREEK) AND ITS
TRIBUTARIES, WASHOE COUNTY, NEVADA,

W. DALTON LA RUE and JUANITA S. .
LA RUE, dba WINNEMUCCA RANCH,

VS.

PETER G.
STATE OF

)
)
)
) PROPOSED FINAL
) FINDINGS OF FACT,
) CONCLUSIONS OF
Appellants-Petitioners, ) LAW, JUDGEMENT
)
)
)
)

AND DECREE

MORROS, STATE ENGINEER,
NEVADA; ROBERT E,., DICKENSON)

and DOROTHY DICKENSON, and ROBERT W.)

MARSHALL

INTERMOUNTAIN LAND COMPANY

and NANETTE MARSHALL, dba )

L e

Respondents.




' Case No. 83-6641

' . ‘Dept. No. 2

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

IN THE MATTER OF THE DETERMINATION )
OF THE RELATIVE RIGHTS IN AND TOQ THE)
WATERS OF WARM SPRINGS VALLEY CREEK )
{AKA WINNEMUCCA VALLEY CREEK, ARA )
ISAAC MATHEWS CREEK) AND ITS

TRIBUTARIES, WASHOE COUNTY, NEVADA,

W. DALTON LA RUE and JUANITA S.
LA RUE, dba WINNEMUCCA RANCH,

FACT, CONCLUSIONS
OF LAW, JUDGEMENT
AND DECREE

Appellants-Petitioners,

VS.

)
)
)
)
) FINAL FINDINGS OF
)
)
)
)
}

PETER G. MORROS, STATE ENGINEER,
STATE OF NEVADA; ROBERT E. DICKENSON)
and DOROTHY DICKENSON, and ROBERT W.)
MARSHALL and NANETTE MARSHALL, dba )
INTERMOUNTAIN LAND COMPANY )
)

Respondents. )

INTRODUCTION

This matter came on regularly for heafing on August 27,
1987, in the above entitled Court before the Honorable Charles M.-
McGee, District Judge, presiding, pursuant to agreement by the |
parties. The hearing continued on September 1, 1987, and
concluded on‘September 2, 1987. Warm springs Valley Creek and
its tributaries, the.subject of these proceedings, is withiﬁ

Washoe County, State of Nevada, and accordingly Judge McGee, as

-1-



ﬂ the Second Judical District Court Judge assigned to th;s-mattéf,
t is the judge designated by Nevada Revised Statutes (hereinafter
also indicated "NRS") 533.165 with jurisdiction to hear the
above~entitled matter. The Order of Determination and all |
related documentary evidence was filed with the Clerk of said
Court by the Sfaté'Engineer on August 8, 1983. Notices of Appeal
and Petitions for Judicial Review to the Order of Determination.
were filed by claimants W. Dalton LaRue, Sr., and Juénita S.
LaRue, d/b/a Winnemucca Ranch; and Robert E. Dickenson, Doréthy
Dickenson, Robert W, Marshall and Nanette Marshall, 4/b/a
Intermountain Land Company, on September 7, 1983.

Upon stipulation of the parties, Petitions for Judicial
Review in Companion Case Nos. 83-7362 and 83-7398 were ordered
dismissed without prejudice and a hearing on the Order of
Determination was scheduled for June 21, 1984, and due notice was
provided all claimants. To avoid further confusion of various
casge numbers assigned to this adjudication, Case Nos. 83-7362 and
83-7398 were ordered consolidated into Case No. 83-6641 for all
further proceedings.

Hearing dates of June 21, 1984, February 7, 1985, May
6} 1985, ana March 31, 1986, were subseqpently vacated by
agreement of the parties and the final setting, August 27, 1987,
was subse@uently agreed upon by counsel for the affected'parties.

Under the provisions of NRS 533.170, Objections to the
Order of Determination were timely filed by Robert W. Marshall
and Nanette Marshall, d/b/a Intermountain Land Company, on August
N/
/7/



z 19, 1987. Other parties, including the Bureae of.Land Management
:and Juanita S. and W. Dalton LaRue, Sr., chose noﬁ to 1bdge7‘
ebjections to the Order of Determination. | o

At the time set for hearing, George Benesch, Deputy
Attorney General, appeared on behalf of the State Engineer. Also
appearing were: Julian Smith; Esqg., and Gene Barbegelate, Esq.. 
representing the LaRues, with Juanita 8. and W. Dalton LaRue, Sr. .
in attendance; and Ross deLipkau, Esq., representing the
Marshalls with Robert Marshall in_attendance.1

- At the heaﬁing, the Court elected not to strike the
LaRues' September 7, 1983, pleading entitled Petition for |
Judicial Review which was represented to be filed in lieu of the
exceptions called for under NRS 533.170(1). However, the Court
did note it would be of limited value due to its lack of
- specificity and the restrictions imposed by the aforementioned
stetute.

The Court on October 6, 1987, having considered the
entire record, and all other.testimony'and evidence, rendered its
decision entitled Decree Affirming In Part and Modifying In Part
- the Order of the State Engineer and these instant Final Findings
of Fact, Conclusions of Law, Judgement and Decree are entered in
accordance with NRS 533.185. Said intermediate Decree of October
6, 1987,.13 attached hereto as Exhibit "A" and is fully

incorperated herein by reference.

T Y S —— " — . il . S A i P W T S M A -

1 It should be noted that at an unspecified time after issuance
of the Preliminary Order of Determination and the Order of
Determination Robert and Nanette Marshall acquired Robert E. and
Dorothy Dickensons' interests as set forth above.
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_ Sometime after October 6, 1987, and prior to the date
. " of this Decree, Washoe County, a ‘political subdivision of the
State of Nevada is purported to have acquired from W. Daltqn'
LaRue, Sr. and iuanita s. LaRue their interest as set forth

herein.

FINDINGS OF FACT

I.

The Court finds: That on August 27, 1976, Robert W.

Marshall, Nanette Marshall, Robert E. Dickenson and Dorothy

Dickenson, water users on Warm Springs Valley Creek, sﬁbmitted a

Petition to the State Enéineer requesting the determination of

the relative rights to the use of the waters of Warm Springs

Valley Creek and its tributaries located in Washoe County,
-’Nevada. | | _

That as a result of the State Engineer's field
investigation on December 15, 1976, it was found that the facts
and conditions justified such determination and on January 3,
1977, an.Order granting said Petition was entered.

That the State Engineer received and filed in the
records of the Diviéion.of Water Resources, maps, statements of
claims and supporting documents to the use of water from said
stream system, required under the provisions of Chapter 533 of
the Nevada Revised Statutes. _

| That there were three claimants upon said stream
. - S8system, namely, Robert W. Marshall and Nanette Marshall, Robert

E. Dickenson and Dorothy Dickenson, d/b/é Intermountain Land
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: Company; W. Dalton LaRue, Sr., and Juéhita S. Lanué;'d/b/a_
.Winnemucca-Ranch; and the U. S. Departmént of Interior, Bureau of
Land Management, Carson City District Office. H

That in accordance with the provisions of Chapter 533
of Nevada Revised Statutes, the State Engineer made and filed and
caused to be entered on the ﬁecords of its office;_its |
Preliminary Order of Determination defining the rights of the
.claimants to the waters of Warm Springs Valley Creek stream
system as hereinafter defined. _ |
| That due to objections to the Preliminary Order of
Determination filed by Robert W. Marshall énd Nanette Marshall,
and W. Dalton LaRue, Sr., and Juanita LaRue, a hearing'waé held
on September 8, 9 and 10, 1982, on the obiections. |

That as a result of the recofd and all evidence and
_ testimony, the Order of Determination and all other orders,
proceedings and notices, prowvided under.Chapter 533, were duly
‘entered, had, made and given as réquired by law and that, all and
- gingular, the matters and things cbntained in the record were
done, performed, given and made in strict compliance with the
statutes aqd that this Court had and has jurisdiction to hear and
determine this matter.

II.’

The Court further finds: That Warm Springs Valley

Creek and its tributaries, the subject of these proceedings, is
situated wholly within Washoe County, Nevada.
| I1I.

" The Court further finds: That the names of the

claimants and appropriators of the waters of Warms Springs Valley .
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' Creek and its tributaries, the source of the wateriéupply, the
'period of use, the duty of water, the diversion of water and the_
ﬁethod of use, measufement of water, stockwatering and domeéﬁic
use, change of place of use, and the rights of appropriation of
the water, all as set forth in the Order of Determination as
amended herein, are true, proper and correct'and, all and
singular, the same should be approved and confirméd;

- That the waters of Warm Springs Valley Ckeek gtream -
system; as hereinaftér defined_since prior to 1905, have been and
are being placed to beneficial use by Robert W. Marshall and
Nanette Mérshall, ﬁ, balton LaRue, Sr., and Juanita LaRue, and
their predecessors.in'intereSt.

That fhere are now-only two appropriators, namely,
Robert W. Marshall and Nanette Marshall, and W. Dalton LaRue,
Sr., and Juanita LaRue, using all the flow of said Warm Springs
Valley Creek stream system.

That deeds of record in the State Engineer's office
show that the present claimants and appropriators, Robert W.
Marshall and Nanette Marshali, and W. Dalton LaRue, Sr., and
Juanita LaRue, are thé successors in interest to the herein
determined and adjudged vested rights to the waters of Warm
Springs Valley.Creek stream system initiated prior to 1905.

| Iv.

The Court further finds: That three areas of land,

namely. 7.6 acres in the NW1l/4 SW1/4 Section 13, 3.0 acres in the
"NW1l/4 SE1/4 and 5.7 acres in the SWl1/4 SE1/4 Section 12, T.24N.,
R.19E., M.D.B.&M., included in the Order of Determination_for a -

vested right on the Winnemucca Ranch and included in Marshalls'
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~ Exceptions to the Order of Determination, are not entitled'tb a
vested right due to the lack of substantial evidence or a
" miscalculation of the area as shown on the supportive map.

V.

The Court further finds: The subirrigated meadow
pasture that has been recognized by the State Engineer to have
been subirrigated and utilized for grazing prior to 1905 has
fulfilled the necessary prerequisites for vested use and shall
not be disturbed.

V1.

The Court further finds: That Warm Springs Valley

Creek was and is comprised of tributary flows from Winnemucca

springs as well as from Snow'melt runoff through McKissick

Creek. This allowed the Winnemucca'and Settlemeyer Ranches both
to benefit from an extended stream fiow and to maintain

F approximately the same amount of irrigated acreage before the

turn of the century.

VII.
| (SOURCE)

The headwaters of Warm Springs Valley Creek and its
tributaries originate at an elevation of approximately 7,500 feet
on the soﬁthwestern élope of the Virginia Mountains and also at
approximately 6,500 feet on the northeastern slope of Dogskin
'Mountain located adjacent to Little Valley and Winnemucca Valley
about 30 miles north of Reno in Washoé County, Nevada. Many
perennial springs situated along the scuthwestern foot 6f the

Virginia Mountains as well as the snow melt waters from both
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:.ﬁountain ranges contribute to the flow of the stream system. The
t subject creek flows in a southwesterly direction through Little -
Valley and southeasterly through Winnemﬁcca Valley and_terminates.
on the northwestern part of the valley floor of Warm Springs
Valley. |
yIII.
(PERIOD OF USE)

The irrigation season shall begin on Janunary 1 and
extend through December 31 of each year with the exception of
Permit 13677, Certificate 4967, which remain unaffected by this
Decree.

IX.
(DUTY OF WATER)

The seasonal duty of water on lands irrigated from Warm
Springs Valléy Creek and its tributaries is herein fixea and
.shall not exceed: |

Class A . . . Harvest Crop . . . . . 4.0 ac.ft./ac./season;
Class B . . . Meadow Pasture . . . . 3.0 ac.ft./ac./season;
and
Class C . . . Diversified Pasture. . 1.0 ac.ft./ac./season.
. X.
(DIVERSION OF WATER AND METHOD OF USE)

'The claimants shall have the right to divert 2.5 cubic
feet per second of water per 100 acres of land irrigated, but not
to exceed the seasonal duty as established herein below under
Article XII, Rights of Appropriation.

The claimants or their successors in interest will not

be required to take or use the amount of water -allotted to them
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: in a continuous flow, but may cumulate the same °r.an§-part
| thereof'in_rotation or periddic turn within the seasonal limits
with the approval of the water commissioner, should one become
necessary, and subject to the ultimate control andndirection-of'
" the State Engineet. - |
XI.
{RESERVOIRS)- _

Thrée reservoirs located on the Winnemucca Ranch are
shown on the maps to accompany Proofs 02844. Sugér Cane |
Reservoir and Vicki's Reservoir were constructed sometime after
1905. Thé third reservoir commonly known as "Lorrie's Reservoir”
and "Whiskey and Lorrie Canydn Reservoir®. impounds water diverted
from Winnemucca.Spring (Proof 02629) and water from Whiskey
Canyon and Lorrie Canyon. _

7 Frank Welch attested in an affidavit (Washoe County
Recorder Document 321819 filed August 14,1967) that he was born
on February 22, 1884, and that some time in 1900 he was on the
Winnemucca Ranch. He observed that springs were the sole source
of water for the upper part of the Winnemucca Ranch and there
were no reservoirs there at that time.

Existing reservoirs on the Winnemucca Ranch and the
Settlemeyer Ranch are determined to be regulatory in nature.
Said resefvoirs may be used to cumulate and to store the water
adjudicated herein during any time of each year. Diversion of
water to such reservoirs shall be consistent with guantities of
water and priorities as herein stated; The aggregaté amount of

water diverted from a reservoir is not to exceed the total duty
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~ of water herein fi#ed for the lands served by said rese;voir;"
:QuantitieS'of waﬁer being_adjudicated, which are diverted into a
reservoir, shall be-uéed only ﬁn lands with vested rights as
determined in this Decree. |
X1r.
(MEASUREMENT OF WATER)

All measurements of water diverted are-td be made at a
- point where the main ditch enters or becomes adjacent to the land
to be irrigated or as near thereto as practicable; the location,
if not selected by.the State Engineer, is to be approved by
him. The claimants shall install and méintain at their own
expense and subject to the approval of the Water Commissioner,_'
should one become necesséry,'and the State Engineer, substantial
and easily operated regulating headgates and measuring devices in

the ditch or ditcheé or channel and reservoifs.‘ Dﬁe alloﬁance
for losses in ditches may be made by the State Engiﬁeer.
| Priorities are fixed by years and where fhe years are.
the same, the priorities are equal.
| XIII.
(STOCKWATERING AND DOMESTIC)

The right to the diversion and use of water for
stockwatering and domestic purposes shall be continued by the
claimants named herein or their successors in interest at any
time during the year that stock are grazing on the range, and
such diversions shall be according to the dates of priorities of
such users and limited to the quantity of water reasonably

necessary for such use.

/17
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| The amount of water diﬁerted.for_irrigation purposeé_
shall not .be increased by any amount to'be'used for stockwatering
and domestic purposes, but the quantity allowed and diverted'for
irrigation during the irrigation season shall include_water for
stockwatering and domestic purposes.
| XIv.
(DECLARATION OF FULh APPROPRIATION) -

From the record of this adjudication proceeding and
records of permits issued by the State Engineer, it is hereﬁy
determined that the waters of Warm Springs Valley Creek (aka
Winnemucca Valley Creek, aka Isaac Mathews Creek) and its

tributaries are fully appropriated.

CONCLUSIORS OF LAW

From the record on review and the evidence and
testimony presented and received in this matter and from the
foregoing Findings of Fact,.the Court makes the following
Conclusions of Law: |

I.

That the State Engineer had the right, authority and
_jhrisdictioﬁ pursuant to Chapter 533 of the Nevada Revised
Statutes to make the investigations made by him, receive the
proofs and maps, enter and file in his office the Preliminary
Order of Determination and Order of Determination, and file
certified copies thereof in this Court and to determine the
relative rights of the claimants and appropriators in and to the
waters of Warm Springs Valley Creek and its tributaries in Washoe

County, State of Nevada; that the State Engineer duly made all
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l orders necessary and proper in connection therewith and entered

" the same in his office as required by Chépter 533 of the Nevada
ﬁevised Statutes. -

That each and every notice required by law to be given
heréin to the claimants and appropriators was_duly served_by the
State Engineer in the manner and within the Eime required by
statute and that the notices contained 'all the information
required by law and that the claimants and appropriatofs of the
waters of the above-named stream system and its tributaries duly
received the information and notices.as,required byllaw.

II. |

That the Second Judicial District Court of the State of
Nevada in and for the County of Washoe had and has jurisdiction
to hear and try this matter and has jurisdictiom to make and
'ﬂenter the foregoing Findings of Fact and these Conclusions of Law
and further enter its Decree.set forth hereinafter.

111,

That the existing reservoirs on the Winnemucca and the
Settlemeyer Ranches are determined to be regulatory in nature.
Existing reservoirs may be used to cumulate and to store the
water adjudicated herein during any time of each year. Diversion
of water to such reservoirs shall be consistent with guantities
of water éndrpriorities as herein stated. The aggregate amount
of water diverted from a reservoir is not to exceed the total
duty herein fixed for the lands served by said reservoir.

/7
///
/7
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. Quantities of water being adjudicated which are diverted to a

reservoir shall be used only on lands with vested rights as

determined in this Decree. Water cannot be cumulated or stbred
unless senior water rights have been satisfied.
Iv. | |

That all measurements of water diverted are to be made
at a point where the main ditch enters or becomes adjacent Fo the
land to be irrigated or as near thereto as practicable, the
location, if not selected bj the State Engineer, must meet with
his approval. The claimants shalilinstall and maintain at'theifﬁ
own expense substantial and easily operated regulating headgates
and measuring devices in the.ditch or ditches'or channels and
reservoirs. Due allowanée for losses in ditches may be made by
the State Engineer.

Priorities are fixed by years &nd where fears are the
same, the priorities are equal. |

V..

That the right to the diversion and use of water for
stockwatering and domestic purposes shall be continued by the
claimants named herein or their successors in interest at any
time during the year and that stock are grazing on the range and
such diversions shall be according to the dates of priorities of
such useré and limited to the quantity of water reasonably
necessary for such use.

/17 |
44
/77
/77
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- The amount of water diverted for irrigation purposes
shall not be increased by any amount to be used for stockwateringA
and domestic purposes, but the guantity allowed and'diverted-for
irrigation during the irrigatibn season shall include water for
stockwatering and domestic purposes.

VI.

That all water allotted under this Decree shall be
appurtenant to the place of use designated hekein._ Any water
user desiring to change the point of diversion, manner of uée or
place of use of the waters allotted herein must make application
to the State Engineer for permission to make the change pursuant
to NRS 533.345. |

VII.

That from the record of this adjudication proceeding
__and records of permits issued by the State Engineer, it is hereby
determined that the waters of Warm Springs Valley Creek and its
tributaries are fully appropfiated.

VIII.
That the following tabulation lists the rights as

determined in this proceeding:

PROOF NO.: - First Amended 02844
CLAIMANT: W. Dalton LaRue, Sr., and Juanita S.
: LaRue, dba Winnemucca Ranch
SOURCE: _ Warm Springs Valley Creek and
tributaries
USE: Irrigation, stockwatering and domestic
MEANS OF DIVERSION: Dams, reservoirs, ditches and natural

spring areas
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' POINTS OF DIVERSION 1.

4.

6.

Winnemucca Springs - SW1/4 NE1l/4 Section
12, T.248., R.19E., M.D.B.&M., or at a.
point from which the SE corner of said
Section 12 bears S. 42° 22' BE., a
distance of 3,688 feet.

Unnamed Springs - NE1/4 SW1l/4 Section 7,
T.24N., R.20E., M.D.B.gM., or at a point
from which the SW corner of said Section
7 bears S. 46° 30' W., a distance of
2,235 feet. ,

Whiskey and Lorrie Canyons Reservoir -
NEl1/4 NE1/4 Section 14, T.24N., r.19E.,
M.D.B.&M., or at a point from which the
NE corner of said Section 14 bears WN.
45° 50' E., a distance of 595 feet.

NE1l/4 NE1/4 Sec¢tion 14, T.24N., R.19E.,
M.D.B.&M., or at a point from which the
NE corner of said Section 14 bears N.
51° 40' E., a distance of 1,070 feet.

McKissick Creek No. 1 - SWl/4 NE1l/4
S8ection 14, T.24H., R.19E., M.D.B.&M.,
or at a point from which the NE corner
of said Section 14 bears N. 40° 30' E.,
a distance of 2,550 feet.

McKissick Creek No. 2 - SW1/4 NWl/4
Section 13, T.24N., R.19E., M.D.B.&M.,
or at a point from which the NW corner
of said Section 13 bears N. 14° 08' W.,
a distance of 2,427 feet.

Winnemucca Valley Creek - SW1l/4 NW1l/4
Section 13, T.24N., R.19E., M.D.B.&M.,
or at a point from which the NW corner
of said Section 13 bears N. 192 15" W.,
a distance of 2,550 feet. '

Winnemucca Valley Creek - NE1/4 SW1l/4
Section 13, T.24N., R.19E., M.D.B.&M.,
or at a point from which the corner
of said Section 13 bears N. 31" 10' W.,
a distnace of 3,410 feet.

NWl/4 SWl/4 Section 13, T.24N., R.19E.,
M.D.B.gM., or at a point from which the
SE corner of said Section 13 bears S.
660 20' E., a distance of 4,950 feet.
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19,

NWl/4 SW1l/4 Section 13, t.24N., R.19E.,
M.D.B.&M., or at a point from which the
SE corner of said Section 13 bears S.
69° 20* E., a distance of 4,590 feet.

NWl/4 sWl/4 Section 13, T.24N., R.1l9E.,
M.D.B.&M., or at a point from which the-
SE corner of said Section 13 bears S.
70° 10' E., a distance of 4,270 feet.

. SEl/4 SWl/4 Section 13, T.24N., R.19E.,

M.D.B.&M., or at a point from which the
SE corner of said Section 13 bears S.
729 20' E., a distance of 3,670 feet.

SW1/4 SE1/4 Section 13, T.24N., R.19E.,
M.D.B.&M., or at a point from which the

SE corner of sald Section 13 bears S.
76° 40' E., a distance of 2,680 feet.

SW1/4 SE1/4 Section 13, T.24N., R.19E.,
M.D.B.&M., or at a point from which the
SE corner of said Section 13 bears S.

.76° 40' E., a distance of 2,470 feet,

NWl/4 NE1/4 Section 24, T.24N., R.19E.,
M.D.B.&M., or at a point from which the
NE corner of said Section 24 bhears N.
73° 30' E., a distance of 2,570 feet.

Winnemucca Valley Creek - SW1l/4 SE1/4
Section 13' T-24N-, RalgEi' M-D.B-&M-r
or at a point from which the SE corner
of said Section 13 bears S. 59° 30' E.,
a distance of 1,935 feet. -

Winnemucca Valley Creek - SE1/4 SE1l/4
Section 13, T.24N., R.19E., M.D.B.&M.,
or at a point from which the SE corner
of said Section 13 bears 5. 72° 20' E.,
a distance of 1,045 feet. :

Winnemucca Valley Creek - NE1/4 NE1/4
Section 24, T.24N., R.19E., M.D.B.&M.,
or at a point from which the NE corner

- of said Section 24 bears N. 77°

Winnemucca Valley Creek - NW1/4 NWl/4
Section 19, T.24N., R.20E., M.D.B.&M.,
or at a point from which the NW corner
of said Section 19 bears N. 12° 35’ W.,
a distance of 1,170 feet. o
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20.

21.

22.

- 23.

24.

25.

26.

27.

28.

20,

Winnemucca Valley Creek — NE1/4 SW1l/4
Section 19, T.24N., R.20E., M.D.B.&M.,
or at a point from which the NW corner
of said Section 19 bears N. 26° 50' W.,
a distance of 3,520 feet.

SWl/4 WWl/4 Section 19, T.24N., R.20E.,
M.D.B.&M., or at a point from which the
NW corner of said Section 19 bears N.
14° 50' W., a distance of 2,460 feet.

SW1l/4 NWl1l/4 Section 19, T.24N., R.20E.,
M.D.B.sM., or at a point from which the
NW corner of said Section 19 bears N.
17° 30' W., a distance of 2,640 feet.

NEl/4 SWl/4 Section 19, T.24N., R.20E., .
M.D.B.&M., or at a point from which the
NW corner of said Section 19 hears N.
22° 30' W., a distance of 3,660 feet.

NEl/4 NW1l/4 Section 19, T.24N., R.20E.,
M.D.B.&M., or at a point from which the
NE corner of said Section 19 bears N.
86° 40' E., a distance of 2,770 feet.

NWl/4 SE1/4 Section 18, T.24N., R.20E.,
M.D.B.s&M., or at a point from which the
SE corner of said Section 18 bears S.
45° 30' E., a distance of 2,440 feet.

SEl/4 NWl1/4 Section 18, T.24N., R.20E.,
M.D.B.gM., or at a point from which the

NW corner of said Section 18 bears N.

39° 10' W., a distance of 3,360 feet.

NEl1/4 NWl/4 Section 18, T.24N., R.20E.,
M.D.B.s&M., or at a point from which the
NW corner of said Section 18 hears N.
82° 50' W., a distance of 1,675 feet.

NW1l/4 NW1l/4 Section 18, T.24N., R.20E.,
M.D.B.&M., or at a point from which the
NW corner of said Section 18 bears N.
76° 10* W., a distance of 980 feet.

NWl/4 NWl/4 Section 18, T.24N., R.20E.,
M.D.B.&M., or at a point from which the
NW corner of said Section 18 bears N.
33° 40' W., a distance of 470 feet.
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30.

3 1-0

32.

33.

Sugar Cane Springs - NW1/4 NE1/4 Section
13' Tt24Nl' Ro‘].gE.' M-DcB-&M.' OI'.' at a . -

point from which the NE corner of said
Section 13 bears N. 86°2 25" E., a
distance of 1,500 feet.

Vicki's Reservoir - NE1/4 NE1l/4 Section:

13, T.24N., R.19E., M.D.B.&M., or at a
point from which the NE corner of said
Section 13 bears N. 67°9 20' E., a
distance of 940 feet.

Vicki's Reservoir - NE1/4 NE1l/4 Section
13, T.24N., R.198., M.D.B.&M., or at a
point from which the Ng corner of said
Section 13 bears N. 15% 40' E., a
distance of 740 feet.

Sugar Cane Springs Reservoir - NEl/4
NWl/4 Section 13, T.24N., R.19E.,
M.D.B.&M., or at a point from which the
NW corner of said Section 13 bears N.
82° 55' W., a distance of 2,320 feet.

CULTURAL ACREAGE LOCAT ION DUTY OF WATER
PRIOR- MEAD. DIVER. - o , |
1ITY HARV. PAST. PAST. SUBD. SEC. TWP. N. RGE. E. C.P.S. AC-FT
1867 4.30 *15.00 SW1/4SE1/4 12 24 19 0.625 62.20
1867 *15.73 SE1/4SEl/4 12 24 19 0.393 47.19
1867 * 4.50 NE1/4SW1/4 12 24 19 0.112 18.00
1867 30.20 SE1/4SW1/4 12 24 19 0.755 120.80
1867 * 4,10 NE1/4NE1l/4 13 24 19 1 0.102  12.30
1867 * 9,20 NW1/4NE1/4 13 24 19 0.230° 27.60
1867 * 7.50 NE1/4NW1/4 13 24 19 0.188  30.00
1867  *20.00 NW1/4NW1/4 13 24 19 0.500  80.00
1867 *19.00 SW1/4NW1/4 13 24 19 0.475 76.00
1867  *13.53 NE1/4SW1l/4 13 ' 24 19 0.340 54.52
1867 * 9.80 NW1/4SE1l/4 13 24 19 0.245 39.20
1867  *15.00 SW1/4SE1/4 13 24 19 0.375 60.00
1867 11.80 .SE1/4SE1l/4 13 24 19 0.295  35.40
1867 *11.10 NE1/4NEl/4 14 24 19 0.278  44.40
1867 * 5,20 SE1/4NE1/4 14 24 19 0.130 20.80
1867 * 5,00 NE1/4NEl/4 24 24 19 0.125 15.00
1867 * 8.00 NW1/4NW1/4 19 24 20 0.200 . 24.00
;.357 *11.20 SW1/4NW1/4 19 24 20 0.280 33.60
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1867 * 4.40 - SE1/ANW1/4 19 24 20 0.110 13.20

1867  *11.40 NE1/45W1/4 19 . 24 20 0.285 34.20
st'z 2.94 SW1/45W1/4 7 24 20 0.070 __8.82
TOTALS 140.23 98.77 6.113  857.23

*The acreages listed with anasterisk are also irrigated from Dry Creek or

Matley Creek as set forth in Certificate of Appropriation 5021 issued ander

Permit 17830. The total amount of water placed on these lands from all
sources shall not exceed the qguantity in acre-feet tabulated above.

PROOF NO.: Second Amended 02844 and Third Amended 02844

CLAIMANT: " W. balton LaRue, Sr., and Juanlta S. LaRue, dba
Winnemucca Ranch -

SOURCE: | Springs, tributary to Warm Springs Valley Creek

USE: Irrigation and stockwater

MEANS OF DIVERSION: Natural spring areas and ditches

POINTS OF DIVERSION:

24. NE1l/4 NW1l/4 Section 19, T.24N., R.20E., M.D.B.&M.,
or at a point from which the NE corner of said
Section 19 bears N. 86° 40' E., a distance of
2!770 feet. ’

25. NWl/4 SE1l/4 Section 18, T.24N., R.20E., M.D.B.&M.,
or at a point from wh1ch the SE corner of said '
Section 18 bears S. 45° 30' E., a distance of
2,440 feet.

26. SEl/4 NWl1/4 Section 18, T.24N., R.20E., M.D.B.s&M.,
or at a point from whlch the NW corner of said
Section 18 bears N. 392 10' W., a distance of
3,360 feet.

27. NE1/4 NW1l/4 Section 18, T.24N., R.20B., M.D.B.&M.,
or at a point from whlch the NW corner of said
Section 18 bears N. 82° 50" W., a distance of
1,675 feet.

28. NW1/4 NW1/4 SECthn 183 T 24“-, R.2OE., MnD-Bc&Ma".
or at-a point from Whlch the NW corner of said '
Section 18 bears N. 76° 10' W., a distance of 980
feet.

29. NW1l/4 NW1/4 Section 18, T.24N., R.20E., M.D.B.&M.,

' or at a point from which the NW corner of said
Section 18 bears N. 33° 40' W., a distance of 470

. L feet.
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? ' COLTURAL ACREAGE LOCATION ~—DOTY OF WATER

ITY ‘ M. . PAST. PAST. SUBDq SEC. TWP-. “. m- E- C-F.S- - AC-FT
1867 - 9.91 NW1/4NW1/4 18 24 20 - 0.247 29.73
1867 2.57 SWL/4SE1/4 18 24 200 0.064  7.71

TOTAL *12.48 0.311 *37.44

*The acreages listed herein also are irrigated from Dry or Matley
Creek as set forth in Certificates of Appropriation 7649 and 7654
issued under Permits 24002 and 24213, respectively. The total
amount of water placed on these lands from all sources shall not
exceed the quantity in acre-feet tabulated above.

PROOF NO.: Second Amended 02737

CLAIMANT: _ Robeft W. Marshall and Nanette Marshall,
and Robert Dickenson and Dorothy :
Dickenson, dba Intermountain Land Co.

SOURCE: Warm Springs Valley Creek and
tributaries
- USB: Irrigation, stockwatering and domestic
MEANS OF DIVERSION: Dams and ditches

POINTS OF DIVERSION: :
1. NWl/4 NE1/4 Section 30, T.24N., R.20E.,
M.D.B.&M., or at a point from which the
El/4 corner of Section 4, T.23N., _
- R.20E., M.D.B.sM., bears S. 44° 50' 58"
E., a distance of 17,860.69 feet.

2. SEl1/4 NEl1/4 Section 306, T.24N., R.20E.,
M.D.B.&M., or at a point from which the
El/4 corner of Section 4, T.23N.,
R.20E., M.D.B.&M., bears S. 44° 138' E.,
a distance of 15,635.0 feet.

CULTURAL, ACREAGE TOCATION DUFY OF WATER

PRIOR- MEAD. DIVER.
ITY HARV. PAST. PAST. SUBD. SEC. TWP. N. RGE. E. C.F.S. AC-FT
-&67 4.5 SW1/4NW1/4 29 24 20 0.112 18.0
67 26.6 * 5,0 NW1/4SW1/4 29 24 20 - 0.790 121.4

1867_ * 0.5 + 1.1 NE1l/4SW1/4 29 24 20 0.040. . 5.3
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1867
1867

T

1867
1867
1867
1867
1867
1867

1867

1867

1867
1867
1867
1867
1867
1867
1867
1867

1867

6.2
* 7.8
* 0.7 * 3.6
.5
1.1 .
22.0 - 3.4
14.5
1.2
2.0
15.6
2.1
11.0 .
* 7.8 .
* 2.3 .
* 8.0
* 4,1
57.9

TOTALS 121.4

*The lands indicated with an asterisk also receive water from
other sources (Proofs 02738 and 02739). The total quantity of
water placed on these lands from all sources shall not exceed the
quantity in acre-feet tabulated above.

*

*

0.2

2.1

3.0

5.3

SW1/4SW1/4 29 24 20 ~ 0.155  24.8

SW1/4SW1/4 29 24 20 0.185 29.6
SE1/4SW1/4 29 24 20 '0.207 13.6
SE1/45W1/4 29 24 20  0.237  28.5
SW1/4SE1/4 29 24 20 . 0.047 6.8
NW1/4NE1/4 30 = 24 20 0.090 - 10.8
SW1/4NE1/4 30 24 20 0.040 4.8
SE1/4NE1/4 30 24 20 0.635 98.2
NE1/4SE1/4 30 24 20 0.362 58.0
SE1/4SE1/4 30 24 20 0.030 4.8
NE1/4NW1/4 32 24 20 0.050 6.0
NWL/4NE1/4 32 24 20 0.395  62.6
NE1/4NE1/4 32 24 20 0.052 6.3
SE1/4NE1/4 32 24 20 0.452 51.1
SW1/4NW1/4 33 24 20 0.270  34.2
NW1/4SW1/4 33 24 20 0.133 12.2
NE1/4SW1/4 33 24 20 0.053 2.1
SE1/45W1/4 33 24 20 0.200 24.0
SW1/4SE1/4 33 24 20 0.07S 3.0

NW1/4NEl/4 4 23 20 0.102 12.3
. 4.612 *63804

PROOF NO.:

CLAIMANT:

SOURCE:

MEANS OF DIVERSION:

Second Amended 02738 |
Robert W. Marshall and Nanette Marshall,
and Robert Dickenson and Dorothy
Dickenson, dba Intermountain Land Co.

Dewey Springs, tributary to Warm Sprlngs
Valley Creek

Irrigation, stockwatering and domestic

Dams, reservoir and ditches
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- POINTS OF DIVERSION: o

S | 1. SWl/4 NW1/4 Section 29, T.24N., R.20E.,

. M.D.B.&M., or at a point from which the
El/4 corner of Section 4, T.23N.,
R.20E., M.D.B.sM., bears S. 41° 18' 11"
E., a distance of 14,599.43 feet.

2. SW1l/4 NWl1l/4 Section 29, T.24N.,
R.20E.,M.D.B.&M., or at a point from
which the E1/4 corner of Section 4,
T.23N., R.20E., M.D.B.&M., bears 5. 43°
-01l'Y 16" E., a distance of 14,768.78

feet.
CULTURAL ACREAGE TOCATION GOTY OF WATEE

PRTOR- MEAD. DIVER. S .

ITY HARV. .PAST. PAST.  SUBD. SEC. TWP. N. RGE. E. C.F.S. AC-FT
1867 * 4.5 ~ SW1/4NWl/4 29 24 20 0.112 18.0
1867 * 9.9 * 5.0 NW1/4SWl/4 29 24 20 0.372  54.6
1867 * 0.5 * 1.1 NE1/4SW1/4 29 24 20  0.040 5.3
1867 * 7.4 SW1/45W1/4 29 - 24 20 0.185 29.6
1867 * 0.7 * 3.6 SE1/4SW1/4 29 24 20  0.108 13.6

TOTALS 23.0 9.7 : ' 0.817 *121.1

*The lands indicated with an asterisk also receive water from
Warm Springs Valley Creek (Proof 02737). The total quantity of
water placed on these lands from both sources shall not exceed
the quantity in acre-feet tabulated above.

PROOF NO.: Second Amended (02739

CLAIMANT: Robert W. Marshall and Nanette Marshall,
and Robert Dickenson and Dorothy
- Dickenson, dba Intermountain Land Co.

SOURCE: Pradere Springs, tributary to Warm

' Springs Valley Creek
USE: - . Irrigation, stockwatering and domestic
MEANS OF DIVERSION: Dams, reservoir and ditches |

POINTS OF DIVERSION 1. NWl/4 sWl/4 Section 27, T.24N., R.20E.,
M.D.B.&M., or at a point from which the
: El/4 corner of Section 4, T.23N.,
’ R.20E., M.D.B.&M., bears s. 12 56' 22"
E., a distance of 10,453.350 feet.
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\ 2. SEl/4 NW1l/4 Section 33, T.24N., R.20E.,
. _ M.D.B.&M., or at a point from which the

El/4 corner of Section 4, T.23N.,
R.20E., M.D.B.&M., bears S. 28° 22*' 28"
E., & distance of 7,293.78 feet.

3. SEl/4 NW1l/4 Section 33, T.24N., R.20E.,
M.D.B.&M., or at a polnt from which the
E1/4 corner of Section 4, T.23N., :
R.20E., M.D.B.&M., bears S. 31° 05' E.,
a distance of 6,865.0 feet, ’

CULTURAL ACREAGE LOCATION | —  DUTY OF WATER

- PRIOR- MEAD. DIVER.

ITY HARV. PAST. PAST. SUBD. SEC. TWP. N. RGE. E. C.F.S. AC-FT
1867 5.9 SW1/4NW1/4 33 24 20 0.148  23.6
1867 * 7.8 SW1/4NW1/4 33 24 20 0.195 31.2
1867 * 2.3 * 3.0 NW1/45W1/4 33 24 20 0.133  18.2
TOTALS 16.0 9.0 _ ~ 0.476 *73.0

*The lands indicated with an asterisk also receive water from
Warm Springs Valley Creek (Proof 02737). The total quantity of
water placed on these lands from both sources shall not exceed

"~ the quantity in acre-feet tabulated above.

PERMIT NO.: 13677

CERTIFICATE OF :

APPROPRIATION NO.: 4967.

OWNER OF RECORD: W. Dalton LaRue, Sr., and Juanita S.
LaRue

SOURCE: Sugar Cane Springs, a trlbutary to Warm

' Springs Valley Creek :

USE: _ Irrigation

MEANS OF DIVERSION: Reservoirs and ditches system |

POINTS OF DIVERSION: NEl/4 NWl1l/4 Section 13, T.24N., R.19E.,

M.D.B.&M., or at a point from which the

NE corner of said Section 13 bears N.

81° 58' E., a distance of 2,903 feet.
PERIOD OF USE: April 1lst to October 31st of each year

. PRIORITY: April 10, 1951
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. AMOUNT OF APPROPRIATION: 456.4 acre-feet annually (storage).
DESCRIPTION OF LAND TO WHICH WATER IS APPURTENANT:

7.5 acres in NE1/4 NW1l/4 Section 13, T.24N., R.19E.,
M.D.B.&M. : '
20.0 acres in NW1l/4 NW1/4 Section 13, T.24N., R.19E.,
M.D.B.&M,
19,5 acres in SW1/4 NW1l/4 Section 13, T.24N., R.19E.,
M.D.B.&M. "
7.6 acres in NW1l/4 SWl/4 Section 13, T.24N., R.19E.,
M.D.B.&M.
' 13.6 acres in NE1l/4 SW1/4 Section 13, T.24N., R.19E.,
M.D.B.&M. _
. 9.8 acres in NW1l/4 SEl/4 Section 13, T.24N., R.19E.,
M.D.B.&M. . :
15.0 acres in SW1l/4 SE1/4 Section 13, T.24N., R.19E.,
M.D.B.sM.
16.1 acres in SE1/4 SE1/4 Section 13, T.24N., R.1l9E.,
M.D-B.&M.
5.0 acres in NEl1/4 NEl1/4 Section 24, T.24N., R.19E.,
M.D.B.&M.
114.1 TOTAL

*Quantities of water diverted from Sugar Cane Springs which are
conveyed to Sugar Cane Reservoir shall not be stored in said
reservoir during the irrigation season when there is insufficient
quantities of water in Winnemucca Valley Creek to irrigate the
lands served by Proof of Appropriation 02737 in this Order under
-~ Article XII, Rights of Appropriation.

| | '~ DECREE

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the
relative rights of the users in and to the waters of Warm Springs
Valley Creek (aka Winnemucca Valley Creek, aka Isaac Mathews
Creek) and its tributaries be, and the same hereby are,
determined as stated hereinabove.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that each
and every water user and claimant to the Warm Springs Valley
stream system and its tributaries and each of their agents,
attorneys, servants and employees, and their successors in

/17
/77
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" interest and each and every person or persons acting in aid of
| assistance of the said parties or either of or any'of them be,
and that each of them is, hereby perpetuaily enjoined and
restrained as follows: | |
{a) From at any time diverﬁing or using any of the water of
the Warm Springs Valley Creek stream system and its
tributaries hereinabove mentioned, except to the extent and
in the amount and in the manner and at the time or times set
by this Decree to such respective party'hereto_allotted;'
~allowed, prescribed and determined, or allowed by permits
which have been or may hereafter be granted by the State
Engineer of the State of Nevada.
(B) From diverting froﬁ the natural channel and from using
any of the said water for irrigation or for any other
purpose, in excess of the specific allotment herein set by
this Decree, or in excess of the specific allotment under
permits granted or that may hereafter be granted by the State
Engineer,
(c) From diverting from the natural dhannel and f;om using
any of the said water in any other manﬁer or for any other
purpose or purposes or upon any other land or lands than as
provided and prescribed by the terms of this Decree or by a
permif grahted or that may heréafter be granted by the State
Enéineer.
(&) From diverting from the natural.channel and ffom using

any of the said water at any other time or times than as

/77
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' gpecified and provided by the terms of this Decree or by permits

. | granted or that may her'eaflter be granted by the State Engineer of

Ehe State of Nevada.
(e) From, in any manner, meddling.with, opéning, closing;
changing;.injuring or. otherwise interfering with any
headgates, weirs, water box, flume,'or other measuring
device, placed, instalied or established by the State
Engineer or under hié authority or direction, unless such act
be done by the permission orrauthority of the Water
Commissioner or the State Engineer, if during the period of
his regulation or control of said water, or if not done
during such period, then by virtue of the allowances,
authority, terms and provisions of this Decree or by a permit
granted or that may hereafter be granted by-the State
Engineer. _.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that all
enforcement rights set forth in_this Cdu:t's Decree Affirming in
Part and Modifying in Part the Order of the state Engineer dated
October 6, 1987, are fully incorporated herein.

Dated this day of » 1988.

DISTRICT JUDGE
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Case No, B3-73G2 F ' ‘. ED S

Dept. No. 2 - : %%%&\3%1
| Bwa:LjéDﬂﬁiééhﬂh-—

- oy Clork
IN THE SECUND SUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AWND FOR THE CTUNITY OF WASHOD

IN THE MATTER OF THE DETERMIKATION OF
THE RELATIVE RIGHTS IN AND TO THE WATHRS

OF WARM SPRINGS VALLEY CREEX (AKA

WINNEMUCCA VALLEY CREEX, AKA ISAAT MATHEWS
CREEK) AND ITS TRIBUTARTES, WASHOE COUNTY,
NEVADA, :

W. DALTON LA RUE, SR. AND JUANITA .
LA RUE, dba WINNEMUCCA RANCH, .

Appellants-Petitioners,

vs. DRCREE AFFIRMING IN PART

« AND MNDIFYINS IN PART THE
PETER G. MORROS, STATE ENGINEER, ORDER OF THE STATE
STATE OF NEVADA, ROBERT E. DICKENSON ENGINZER

AND DOROTHY DICKENSON, and ROBERT W.
MARSHALL and NANETTE MARSHALL, dba
INTERMOUNTAIN LAND COMPANY,

Resoondents.
/

INTRODUCTTON

The Pleadings which initiated this adjudicatory hearing

challenge the final Order of Dotermination of Peter G. Morros,

State Engineer, in the Matter of the Determination of the
Relative Rights In and To the Waters of Warm Sp;ings Valley
Creek, (which is also known as Winnemucca Valley Creek and Isaac

Mathews Creek). Present at the hearing which covered three days

~were Julian Smith, Esg. and Gene Barbdegelata, Esg., representing

-1-
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1 in case no. 83-7362, which was subseqdently consolidated with

-ranches concerning a surface water system. RBRoth ranches enjoy

the LaRues, who'wefe present, Ganrge B nench, Esq., representing
the State of Nevada and the State tngineer, with Chief_Enqineer
and Adjudication Officer Larfy Revnoic< in attendance; and Ross
deLipkau, Esq.,'representing the Marshalls, with Robeft Marshall
in attendance. | |

The Crder of.t'aa Stat> Inaineazr debernlnnd the vestead

(pre-lBOS} water rights of the owners of two Washoe County

the same year of priority. The Settelmey ‘et Ranch, which is also‘
ANOwWn more :ecently.as_the Marshali Ranch (and whose owners will |
be referred to as "Marshall"}; znd the Winnemuco: Ranch (and to
an extent the Olds Ranch), more modernly referred to as the La
Rue Ranch (the owners of which will hereina ftp' be referred to as
*La Rue"), both have a_priority datins “ack to 1867. Both
parties find faul; with the State ﬁnéineer's Order of
Determination.

On September. 7, 1883, anorox:mately one month after the
O;der of Determination Qas preparad, bit before it was filed wlth
the Court, the La Rues filed a pleading styled "Petition for

Judicial Review from the State Engincer's Order of Determination®

case no. 83-6641 and case no. 33*7398, the former case béing
later dismissed. - |

The Marshalls filed a similar document which was
stficken at the time of the he&ring since a more appropriate.

pleading, "Objections to the Order of Determination", was filed

on August 19, 1987, under *he provisions of NR3 533.,170. The
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‘water available to Marshall are the seasconal flows from McHissick

‘the slope of Dog Skin Mountain.

September 7, 1983, can be considered by the Court as a substitute

LaRue petiticn contains a broadside attac?.on the Order of
Determination, while the Marshall Obijecticns more specifiéally
enumerate the acreage allaeged to have heen wrongfully deemed.as
appurtenant to "vested” or "decreed” water riﬁhts.

The Marshall Objeétian concern oleven (11) parcels on
the Winnemucca Ranch compriéing 73.92 arres and 257.26 acre feet
of water rights, |

The L3Rue's Petition coﬁCerns itsélf with certain
alleged procedural deficiencies; inaccuracies in the Order of
Determination and other unspecified deficieﬁcies. The‘main point
argued in the hearing, however, wi:s the finding that the unnamed
Springs in the northeast quarter of the southweét guarter of
Section 7 and the southwest quartec of the northeagt gquarter of
Section 12 are tributary to Winnfmucca Yalley Creek. The LaRués

contend that the only tributaries which contributed to downstream

Creek, run off from Dog Skin Mcuntain and oerennial springs on

PROCEDURAL AND JURISDICTIONAL ISSUES
- Before turning to the substantive iscues, there are a
couple of procedural issues raised by the nleadings and by
counsel at the adjudicatory hearing which merit threshold -
attention.
The first of those issues is whether the La Rue's

Pleading (styled "Petition for Judicial Review"}, filed

for the exceptions called for by NRS_SR}.l?O{I).

-
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jurisdictional and must be Aetermined against LdRue under the
: authdrity oE G & M Properties v. District Counrt, 95 Neﬁ.-BOl, 594

| P.2d 714 (1979), where the Nevada Suncemc Court held that late

| consider their content.

; those in the present case, however, are that in G & M nothing was

Marshall!s' counsel claims t']t thq issuc is

filed exceptions deprive the District Court oE }uris iction to
The difference between the c;rcunaranca" of G & M and

filed on time, where in the case - at Bench the LaRues' counsel
endeavored to file a Petitionrfor Judicial Raview, which is
timely, if given any effect. |

( The State Engineer's. attorney hias joined with the
Marshalls' attorney in asking the Cour* to strike the LaRue
Pleading. The Court has'determined Fﬁwaver not tn srfiké this
pleading and to zllow limited nv:dcngf ko b- silduced by LaRue at
the hearing ;n support of his aopeal Thus, h;a Petition has
been.con51dered, but only to the extent of its con;eht which, as
earlier noted, has a shortcoming in its lack of specificity
telative to The Order. Pursuant then to tne ﬁzovisions of
subséction (3) of NRS 533,170, the Cour: allowed LaRue's counsel
to present and argue ohjectinns. The scope of this judicial
review, however, is further limited by the second procedural
ruling, which follows.

The Nevada statute is not crystal clear with respect to

the scope of judicial review in water rights cases, but the

holding of the Nevada Supreme Court in Revert v. Ravy, 95 Nev,

782, 603 P.23 262 (1979) is plain enough. The District Court is
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-1n—house, prxncxpally by Mr. Clock. - Included in this category

not to éubstitute it's judgment for that of the State gngineer's
and the Courts are generally to 1ou4 only to whether dr not the
record of evidence,-together-w1Lh any snool ental matérials,‘
contain substantiél evidence suppo;tinq the State Engineer’'s
decision., Tne Court'has_roviewn% tive nlmadingn, the exhihits,
and the transcript and concludes thiit except for a couple of
relatively minor findings, there is substantial ev1den ce to
support the Order of Determination. The analysis will first turn
to the Marshall objections.

THE MARSHALL OBJECTIONS

Even though the Marshall chjzctions refer to eleven
separate areas, the objections gualitatively fall into one of
three categories, as follows:

l.. The first‘cét' ry,clu'n~ that the record is simply
devoid of substantizl evidence which ws:ld sunphort the Englneer's_
Findings of Fact as to certaiﬁ coqd{ti@ns on :thz Winnemucca Ranch
in 1867. The primary geographical atea incluﬁed.in this category
is the determination of meadow pasture for a 7.6 acre parcél
which extends as a finger'below the corrals off of the "back" of
the seahorse-shaped parcel in the northwest quarter of the

southwest quarter of Section 13,'T0wnship 24 ®orth, Range 19

2. The éecond category of Marshall's objections are
Engineering calculations by Marshall's experct, Richa:d Arden,

which dxffer from the State Engineer's calculatlons accompllsheﬁ

are area ¢l and a portion of aréa #2 on Marshall's Amended
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shaped parcel dopicted in green on Mar=hall's Fxhibit A. Also

‘Marshall's Exhibit A-1,

Schedule A, which immediately'abut the “mouth" of the seaﬁorse_

included is érea $6 which'is a 3.2 acre paréel_along the "throat”

of the seahorse-shaped parcel'deﬁicted in Marshali's exhibit A-1l.
3. The final Marshall category might be termed the

"Walsh” exceptions, referriﬁg.to thé decision of-fhe Nevada |

Suprem= Court in the case of walsh v, Wallace, 26 MNev. 299

(1902); -Marshall argues that undei this doétrine_there must be
actual mechanical diversion of water prior to 1905 for_ve%teﬂ
rights to arise, that the.mere cutting or use of wild grass
production by overflow (or in our case, subirrigated seepage from
a spring), is not a valid appropriation ofrwaté;'such as kduld
allow vesting. The land primarily covered by this category are
the remainder of area #2 on Marshall's Schedule A, $3, #4, #5 énq

$9, and together thev form what was referred to as the "ladle-

shaped” parcel and the "railroad spike—shapéd" parcel depicted Pﬁ

.Turning now to the first category-~ the failure of
evidence cétegory-- the Court's examination supports the
contention that there is substantial evidence for the Order of
Determination, except with respect to the 7.6 acre parcel. The
State Engineer's Office based its Decision to include this 7.6
area because they felt that there is evidence that a ditch, later
extended by the Matleys in 1929, had run along the western bcrder.
of this parcel prior to 1929. That conclusion_can iegitimately

be drawn from the record, especially in reference to John

Marshail's Affidavit, Exhibit $26. THowever, the inference that
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the land was cultivated or irrigidted from the appnlication of Warmf
Springs or McKissick Creek water as ~f 1867 scems to bha rebutted
fully by the "old~timer's" testimony, that there wés;no
irrigation or use of the field until the Matleys placed it in
irrigation for growing-alfalfa, [please réfet to the Marshall
Matley téstimony in the transcript a2t pages 324 through 35;: that"
of Leslie Zurfluch in the transcript at page 234 and qu _
Capurro's statement, Marshail Exhihit 27, at page 4].. Thus, the
substantial weight of the testimony favors the Marshall exceptioni
and not the Enginecer's concluéion. 30.4 acre feet should be
subtracted frbm the final Order of Det=rmination in the final
Court Decree. All of the rest bf.the acreage.in this category is
supported by substantial evidence and the Fngineer's
Determination will not be interfered with.

Turning to the second category of Marshall's exceptions
-- engineering miscalculations -- the Court once again finds,
with one minor exception, that the Engineer's judgment is
supported by substantial evidence and that his calculations
should not be disturbed For moct of area 2 a-A all of arears.

. As to area #1, however, a 3.0 parcel and a portion of
area 2 (5.7 acres) along the "mouth”™ of the seahorsc-shapped
pafcel, Mr. Clock conceded in cross-examination that it wasn't
until the post~1905 instailation of ditches that irrigation
reaching these uphill areas would have been possible., The Court
determines that substantial evidence favors the Arden calculation

for these areas, reducing the Clock calculations, and the Decree,

by another 31.8 acre feet.



Turning finaily to the third category of Marshall

f excepéions == the Walsh.exception -- the.Court is faced not so

| much with a review 6f the Enginecr's discretion, as with a ruling
| of law. The 1962 Ralsh decisidn has been accurately}quotéd for

; the cited proposition by Marshall's attsrnev, Ross delipkau. The
é State-Enginée:'s position (joineﬁ in b? LaRue's attorneys émith
and Barbagelata) take a much broader viow; Their theory is that

| the litmds‘test is not mechanical diversion, despite the holding

in Walsh, supra. Instead, the only test should be beneficial

use. Diversion to achieve benaficial use, thev say, is

| unnecessary for recognition of an appropriation, citing as

authority Steptoe Livestock Co. v. Guily, 53 Nev. 163, 295 P.2d

I 772 (1931), and Waters of Horse Spfings v, State Engineer, 99

| Nev. 780, 672 P.2d 37 (1983)., which guotes Steptoe with approval,
: o . .
using the following condensed statement:

"It is not always essential, however, that the water

actually be diverted 'to constitute an :

appropriation...where it could be put to a beneficial
use without such diversion, where there was a practice

of appropriating the waters of the streams to a

beneficial use without such diversion,..."

The Walsh decision and even to an extent the Steptoe
decision assume that appropriation for agricultural use |
necessarily or at least normally requires diversion, In our case
the State Engineer has determined that meadow pasture, as
distinct from harvested grounds, is a use not necessarily

| requiring diversion, especially when the water irrigates the

{9round by subsurface seeping, a factilal situation not present
ei

ther in the Reese River Valley in the late 1800's (Walsh), or

in the livestock watering areas of Canyon Creek, Stag Creek and

-8~
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| Cottonwood Creek in Elko County iSteotoc) .

The term "mechanical means of divarsion" is neither

synonomous with the term "appropriatinn” nor “"beneficizl use”™ in
pprop :

| the State of Nevada. Our case stande o2 its own unigue

circumstances., The Court concluaes, perhaos as 2 matter of first

--impression,1 that a pre-1905 appropriation for meadow pasture may

occur without actual mechanical diversion. Put another way, the

i Court sustains the findings by the State Engineer that the use by

| LaRues' predecessor of the subirrigation meadow pasture was an

actual application of water to benzficial use coupled with the
intent to apply the water to beneficiai use. Undef such
circumstances, actual diversion is not a necessary prereqguisite
to accomplish irrigation hetween 1867. and 1905 éfving rise to a

vested water right,
o
Marshall's counsel argues that even if the Court were
to find that "modern” law favors such an interpretation, that

--sthe law in existence at the tnception of a right must he

| followed for the life of that water right", [post-trial brief,

| page 5, citing In Re Waters of Manse Swrings, 60 Nev, 280, 180

| P.2d 311 (1980)]. He insists that the 1902 "Walsh doctrine®,

| therefore, must be the law of a casc dating from 1867,

From a comparison of the authorities, the crucial

1on behalt of the State Engineer, Depﬁty Attorney General

| Benesch suggests that the precedent has already been established

{ 1n this State by affirmance of a District Court decree upholding

a2 1915 Order of Determination confirming vested rights to water
in swamplands, see, Scossa v, Church, 46 Nev, 254 (1923}). But
the obligueness of the reference and the incompleteness of the

| record raise genuine doubt about the precedential value of this

decision to this case.

-9~
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| objective signs to "the world” [c.f. Onhir Silver Mining Co. v

| determination szems to involve a subjective intent manifested by

{ Carpenter, 4 Nev. 534, (1868)] that = lasting appropriation has

taken place. 1In this sense, there is a genuine difference
between a rancher seizing upon an irregular opportunity to cut or
use wild grasses nourished from overflaws (Walsh) and the regqular

exploitation of subirrigated meadows for which diversion is a

| meaningless act (our case).

As Mr. LaRue's counsel points out, another truly
distinguishing feature is. that application of the Walsh doctrine
to subirrigated land would seemingly reguize an irrigator to

"...bring(ing] the water to the surface and then reapply it in

lines 14, 15). Such a requirem=nt would clearly be’

v
nonsensical. It is also cignificant toat the Warm Springs
drainage concerns a small water cource capable of furnishing
water for these ranches o%ly, since the.State_Enqineer has
declared that the waters and tributaries are fully
appropriated. That is factuallv diszimilar from the Reese River
Valley where channels and forks of the stream system run for more
than a hundred miles through ranching areas and Serve numerous
ranching and grazing operations. The €indings of the State
Engineer in favor of a completed appropriation will not be

disturbed.

LARUE OBJECTIONS

Though the scope of his objections is constricted by his

predecessor's pPleadings, attorney Smith advances a number of

=10~
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; objections and arguments on behalf of Mr, and Mrs. Larue  (many off

which are improperly before the Court: Secause they are heing

| claims, is the contention that the State Engineer committed

I ways. For example, he is critical of the deductive teasoning
| used by the State Engineer's hearing officer whn, he alleges at

| page 7 of the post-trial brief, "backed into"™ his conclusion that

raised for the first time). Clearly though, foremost among the

reversible error by determining that Yinnemucca Springs is
tributary te Warm Springs Valley Creei fwhich LaRue would prefer
to be called Winnemucca Valley Creek;.

Some of the arguments advanced by Mr. Smith cut hoth

Winnemucca Springs was in 1867, a tributary ko the_Creek.
In order tolcontextualize thie is;ue, Mr. ngnold's
syllogism goes somethin§ iike this:
| {a) Both ranches ht all ma-arial t‘ﬂﬂ had very roughly
the same amount of irrigated woreage.,
(b} The Dogskin Mountain drainage usually dries up in
the early Spring; |
{(c) Therefore, in all propability some of the'year;
around spring water from Winnemucca Sorings found its
way to the creekhed and downstrzam to the Settlemeyer
| (Marshall) ranch;
Not so, LaRue claims. He Eéels that-because the State
Engineer could not find physical evidence of a gorge or tributary

channel, there is insufficient record evidence to support the

conclusion that the spring is tributary to the Cresk. Moreover,

he c1a1ms, Mr. Reynolds ignored the possibly resurfacing

. =11-
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|

watersprings arising at the south end of the Winnemucca {LaRue)
ranch, |

~ Yet, what Mr. Reynolds Gidn't ignore is the same
proposition urgéd by Mr. 8mith in support 65 other LaRue

contentions:

"Common sense would dictate thak a man tilling the soil

‘to feed himself and his family would till to the limit

of the natural resources available". {LaRue post-trial

brief, page 4, lines 2-4.)

While it ié not now possible'to reconstruct with
exactitude the condition and the location of #aters travelling
through this drainaqe-in_lBSY, it is a legitimate presumption
that both ranches put to optimum use the available water for the
size of their operations af the time. And if poth ranches of
similar size were operating in 1867 for the most part off the
same water system with the same summer growing conditions and
simiiar crop vield, Marshall's ranch logically must now be being
deprived of water frqﬁ vested rights., Over the last few years
the summer flows have so dwindled,-(nr altegether stopped) that
Marshall can no longer irrigate some of the fields which weré
historically irrigated by his predecnssors, |

LaRue also asks the Court: ts give great weighﬁ to some |
early geographical Survey maps which seem to indicate in come
areas that spring water doésh't reach the channel in the valley,

but since the streams are either intermittent, unsurveyed, or

obscured by a road, the méps aren't'very illuminating for either

side,’

In summary, despite LaRue's claims that Marshall simply
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doesn't know what he's doing, the Court finds that it is not
Marshall's imprudent water managemaqt practices -- but that 1t is
LaRue's rather 1moudent water ﬁanagpment oractzces -- which
created the situation glvxng rise to this controversy..

The State Engineer's finding that the so-called
Winnemucca Springs'ié £ributary_t Warm Springs Valle? Creek is
sustained.

" Most of the rest of LaRue's ohjections are either
outside the scope of his "Petition for Judicial Review," ot
weren't even addressed by the hearing officer in the first
place. Although a remand is suggested to determine other vested
rights, the suggestion will have to form the basis for a new
proceeding, since the pleadings and evidenée in thié case are
"closed”.

Finallf, the LaRue's arguL that evean 1f the fln01ﬁg
that the unnar~d (or springs refarred to as Winncmuecca Springs)
are tributarg to the valley creek, the Court should nonetheless
conclude that Marshall's predecessors abandoned the rights when
they failed to object'to diversion and impounding of the
sprlngwater in one or more of tH*ee dans, and also the.diversion
and use of water through various ditchés on the Winnemucca Ranch.

LaRue argues a de facto forfeiture pursuant to NRS
533.060(2). Yet thehlaw is clear that this forfeiture'provision
is neither self-executing or automatic. There must be a

proceeding to establish forfeiture, see, United States v.

Cappaert, 508 F.2d 313 (9th Cir. 1974}, aff'd. U.S. R8 128, 96

§.Ct..2062; In re Filippini, 66 Nev. 17, 202 P.2d 535 (1949);

-13-
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E'Bergman-v. Kearney, 241 ¥_854 {D:'Nav. 1817), and there must be

f proof of intent to abandon, see, ¥Franttown Creek Irrigation Co.

! v. Marlette Lake Co., 77 Nev. 343, 364 P,2d 1069 (1961); In Re

Manse Springs z2nd itec Tributaries, 60 Nev. 280, 108 .24 311

| ENFORCEMENT ISSUES

(1340). The record is devoid of both.
All other LaRue claims have similar infirmities since
they primarily rest on arquments and ¢vidence outside the

Pleadings and cutside the record.

it surely does not quarantee thn presence of water for use. The

The single most difficult tusk in this matter relates to
the enforcement of Marshall's water rights,  Thase rights involve
a complex stream system made more pcmplex.by weather and
environmental conditions and by LaRue's transportation,
commingling ang regulation of watar fr3m another watershed.

hs Mr. Reynolds so lorcefaily made clear, a water right

gives the owner or the permit ﬂOldP' the autho Lty to use water:

evidence shows that in this Valley, 3s in S0 many arid desert
areas of Nevada, the availabilify of Qater fluctuates

dramaiically from season to season,' Accordingly, the water right
as finally adjudicated, in certain seasons becomes little more
than a mathematical reference point from which the State Engineer
develops a formula to apportion and allocate available water,
assuming his office has the time capacity and inclination to

perform those services.

And if not, the task la left to a watermaster, the

expense for which is often, as here, prohibitive. _The reason for

-14-
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i discouragement in this case is that the evidence suggests that
! LaRue has systematically construed the imperfections and

| ambiguities of the system in such a way as to deprive Marshall of

-hastens appropriately to point out that LaRue operates his ranch

| exist in71867 does not now exist. But it is clear.that with

; Laﬁue being allowed the de facto discretion to determine that tﬁe
| water he is requlating and using on a given day is his. SQanlsh

j Flat drainage water and not hlS and Marshall's Warm Springs

| water, the discretionary decision that this fiercely independent

- protected his own interests first, every time.

L et

receiving his sha:e of the downstreav “low. LaRue's counsel

in 1987 -- not 1867, conditions. The principal stream channel

into the Warm Springs Creek which. the State Engineer found to

rancher comes to is reélly no surprise to anyquy. LaRue has
. : -

Marshall's counsel suggests that the court shquld
simply order the thfee {3} LaRue dams he breached, but the Couft
finds that solugion is both an overkill and perhaps in the long
run, unduly punitive to the LaRues and their successo:s'in
interest. The complexity and fluidity of the situation commends
giving a procedural solution a try.
| There is a peculiar dicﬁotomy presented by the

circumstances of this case which the Court will first attempt to

describe, then to mitigate. Few Courts are equipped  to monitor aj

dynamic situation involving water rights interpreted in the
context of changing conditions. Indeed, few Courts have the

calendar and/or the skill to perform the frequent small

adjudications necessary to justly requlate the controversy. This

-15-
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| may be at least one of the reasons the legislature wisely

| regulatory powers.

| State Engineer's representatives when it comes %o exerting power

.over matters traditionally reserved only to the Courts. For

| perhaps his reluctance to overstep administrative authority is to

invested the State Cngineer with such broad adiudicatory and

Yet the Court senses an anpreheasion on the part of the

example, Mr. Reynolds seemed to ferl that matters such as
ordering.péyments not stipulated to, or the breaching of dams, or
the use of difqhes priéately owned by LaRue, or the
reconstruction of the old wéter'course to name a few =-- to bé

simply outside the State Enqincer's ¢nabling authority., And

be commended,
The jurisdictional ambiquity that may'exist in the

boundary arez between Court and agency will no longer exist in

this case, however.

The State Engineer's office is sua sponte appointed a

Special Master under the authority of Rule 53 of tﬁe_Nevada Rules
of Civil Procedure. Thié broad grant of zuthority enhances ail
of the enumerated powers already'held by the ofiice of the State
Engineer.

The authority thus delegated cv confirmed will fall
into two categories, és follows: |

A, Matters which éan be implemented without prior Court

approval. These powers shall include but not be limitea

to the following: the power to...

(1} Order the installation of continuous recording
devices, headgates and any other measuring or regulating

-16-
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drainage area, as deemed suitable by the State

‘Determination as modified; and

B. Matters which require a hearing held after a Notice

_'advised that they will be given the opportunity at the

diversion and means of trancoortation of water,

- good faith in connection with the fulfillment of the

‘The Special Master's recommendations will be ratified,

adopted and approved by the Court unless there is not substantial'

devices on any waters zoming into the Warm Springs )
drairage area from the Spanish Flat drainage area and in|
addition, waters anywhere inside the Warm Springs

Engineer's office. Unless ctherwise determined, the
cost of implementing thic nlan will be equaily borne by |
the landowners; _

(2) To order transportation of water through existing
LaRue ditches, channels, pipelines or streambeds;

(3) To order the relcasze of dammed or teguiated water
in gquantities deemed consistent with the Order of

(4) 'To order a rotation irrigation schedule consistent
with the Order of Determination, as modified.

Period of at least five (5) days. - The parties-will'be

hearing to produce evidence in support of, or in

opposition to, a recommendation to the Court for an

Order:

(1) To breach dams and/or create major new points of
including the restoratinn of historic channels;

(2) To unequally allocate expenses of enforcement or
regulation in order to discourage non-compliance and
assure compliance with the Order of Determination as
modified; '

{3) To order the installation of pipelines, channels,
or ditches directly from source waters to Marshall's
place of diversion or use: o

(4} To hold a party adjudicated to be failing to act inf

Order of Determination, as modified, in contempt of
Court. :

-17-



evidence on the record to support the recommendation, or if the

Special Master's recommendation is clearly erronsous.

2 If the State Engineer_findn the appointed tasks unduly
3 burdensomg or cumbersome, he ha? arpoint a watermaster under'thé'mm
41 authority of NRS $33.220 and 533.270, and if confirmed by the -
3 Court, the watefmaste;'will have all of the powers of the Special_
61 Master enumerated above.

7§ concruszIon:

$ | Out of the hundreds and hundreds of acre feet of water
9 rights adjudicated by the State Engineer in-his final Order of

10 Determination filed over four years ago (upon a petition filed

I over eleven years ago), errér was madec as te only 62.2 acre

12 feet, Meanwhile, apparently Dalton LaRue lies sick, and Robert
1 and Nanette Marshall's ranchlands lie fallow. It may be that the|
14; law and its precedures contribut; substantially to the tortuéus
IS‘ path these ﬁarties have had to follow. 1In any evént; it is.

16  finally over. Judgment shall enter in accordance with this

11; decree and the parties shall abide by the terms Ehereof.

18 DATED this _;‘;ff'day of October, 1937.

19

21 | e |
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