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rX TEE INTITED STATEA

POR TEE DISTRTCT

UNITED STATES oF AI.{ERICA,

p la in t i f f ,

WAI,KER RTVM, PAIIITE TRIBE,

plaint i f  f  - f  ntervenor,

WAI,KER RTVER IRRTGATION DISTRICT,
a corporat ion, et  aJ,- ,

Defendants.

WAIKER RTVER IRRTGATION DISTRICT,

Pet itioner,

vs .

CAIIFOR}IIA STATE WATER RESOURCES
!9ITIoL BoARD, w. DoN r{AucHAN,
EDWIN H. FII{STER . ELISEO I.t .
SANANIEGO, JoHN CA.FFREY and
DARLEIiIE E. RUIZ, MeEbers of the
Cal i fornia State Water Resources
control Board,

By St ipulat ion for Entry of  Order,

as amended by Stipulation filed May 1,

)
)
)
)
)
)
)
)

DISTRICT COI'RT

OF NEV}DA
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78

IN  EQUTTY.NO.  C-12s
SUBFIIE NO. C-125-A

FIITIIJ ORDER PI'RSSANT
TO SETPgLETION

ll;&DtBtflcr@uRT
EIffTOFNA/ADA

EV D

f  i l ,ed December 22,  1995,

1995, the part ies to this

Respondents,
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j . i t i ga t i on  have  ag reed  to  te rn ina te  th i s  subp roceed ing  by  F lna l
o rde r  Pu rsuan t  t o  s t i pu la t i on ,  w i thou t  t r i a l  o r  ad jud j . ca t i on  o f

fact  or lav herein;  and the court  having considered the natter,  j .n

accordance with the part ies,  St ipulat ion for Entr i f  of  Order
( " s t i . pu ra t i on " ) ,  t he  ma t te r  hav ing  come on  fo r  hea r ing  on  June  3 .
1996, and the'  court  having considered the presentat j ,ons of
counsel,  i t  is  hereby ORDERED, ADJT DGED AND DECREED as fol lows:

1. Not ice of  the hearing on this matter vas given as

ordered by the court  on May 2, 1996.

2. This court  has jur isd. ict ion

thj.s subproceeding and of the partj_es

3. Thi-s Final  Order shal l .  not

l j .abi l j - ty or faul t  on the part  of  any

fact or law.

over the subject natter of

hereto .

constitute an aduission of

party or as to any issue of

4. The withdrawal of the following uotions pending before

the court in this supplementaL proceeding is approved: California

State Water Resources Controt Boardrs (rBoard'.) Motion to Disrniss
Petitj'oner's First ADend.ed petition, uotion of california Trour,,

rnc. ( ' rcrr ' ' ) to Disniss walker River rrr igation Distr ict.s First
C la iE  fo r  Re l ie f  pursuant  to  F .R.C,p .  12(b)  (E) ,  the  Board ,s  Mot ion
to Disuiss Nevada,s peti t ion for Declaratory and Injunctive

Relief,  and the Board,s l , fot ions to Dj.suisE Tribers and Unj.ted

Sta tes ,  c ross-c la ius .

5. This Order is entered based upon the Statement of

Factual Background set forth in the stipuration and eapitalized

tertrs used in trris order shar.r have the neaning gi,ven theu in the
Stipulation.
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Rive r  f r r i ga r i on  D isEr i c t

and adjudged and decreed pursuant

wa lke r  R ive r  I r r i ga t i on  D is t r i c t

adverseJ-y af fect  thac rLght i .n the
Orders of  the Board.

to the l icenses of the Wa Iker

United States of  Aruer rca

to the Final  Decree and

nay not i .nterf  ere with

course of conply j .ng with

7. I f  i t  is  f inal ly deternined that the United States hol"ds
addit i 'onal  vater r ights for the benef i t  of  the warker River rndian
Reservation' the Board sha1l have si,x rnonths after that finar.
deternination lrithin which to review the question whether the
Board's orders require Br idgeport  and Topaz Reservoirs to be
operated in a uanner whictr interferes witlr or adversely affects
such additional reater rights and to roodify its orders, if
necessary, according to the procedures for conpliance applj.cations
set forth in the Adnini-strative Rures, as supplenented and anended
Pursuant to this order, ff the Board does not issue a conpliance
order within this six nonth period, the l{arker River paiute Tribe
or the United States, act ing on behalf of the walker River paiute
Tribe' tray f i le a peti t ion to determine whether the E.ardrs or.ers
requ're Bridgeport and Topaz Reservoi.rs to be operated in a Eanner
uhich interferes r*ith or adversery affects such add.itionaL water
rights and uhether the Board nay require Brj.dgreport and Topaz
Reservoirs be operated in a uanner whictr interferes with or
adversely affects such additional. water rights. The Board vilI
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" /e 
inmunity f ron sui t  which i t  may have by reason of the

r Ereventh Arendrent to the L'ni ted. states const i tut ion with respect

3 io any such pet i - t ion which seeks onr.y prospect ive decraratory or

4 r .njunct ive reLief .  The Board wj_I1 not waive i ts r ight to object

S to a pet i t ion which seeks retroact ive or t ronetary rel ief .

6 E. Thi .s order is not intended to resolve and does not

7 resorve any other issues concerninq whether the Board nay requlre
g that Bridqeport and ropaz Reservoi.rs be operated in a manner which

g lnterferes with or adversery af fects any water r ights recognized.

l0 in and adjudged and decreed pursuant to the Final Decree and not

ll expressly referenced. in paragraphs 5 and G above.

I? 9.  The Administrat ive Rules are to include procedures

13 regarding conpliance with the requirenents of california Fish and

l4 GaDe code sect ion 5937 0r any other appr icabre provis ion of

15 ,  Cal i fornia lau, as fol . Iows:

16 i A. The title of the Rules and Regrulations is

ri 'rAdninistrative Rures and Regulations Regarding change of point of
l8 Diversion. Manner of Use or place of Use of the Water of, the
19 rr walker River and rts Tributaries and Regarding conpliance with
20 : cari fornia Fish and caDe code Section 5937 And other provisions of, !

2l '  cal i fornia Law. "

22 1 B. erticle I of the Rules and Regulations is auenCled as

23 
, 

f  oi . lous:

'o 
tj' D#ffi1""rt

25 , Section 1.1 Unless the context otherwise
reqlurres, as used in these Rules andt6 Regulations, tbe foll_oning vords and phrases

.. shall .have. the followingr neaningrs: 
-

zt (a) rAgencyl or "agenciesi shal l  nean
and =efer to either or both of the State2E
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6
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8

9

Engineer of the state of Nevada or cneCaLifornia State water Aesouices Control
: : : :1_ .as - .  .approprrare, uhich has rheresponsibi l i ty for adjudicatinf a slecif  ic
: l : lS" .  appJ. icat ion or rhe responsi,bit i ty foroeteraining conpl- iance wrth Cali fornia Fish
lnd gale code s-s93? or ..y- 

"tr.,"i- 

-u-ppi.".ur.
provision of cal i fornia la'w; 

- ----- $! 'r '+

(b) ' ,AppLicant" shal l  Dean and refer toany person makinq a c-hange ippii""ti."" o.seeking to nodify,- dmenc, change or establ ishspecif ic terns a-nd condit ions for compLiancelrith california Fish .; c;;-e 
-Joiu"-s"igr 

o.any other appl icable provj_sion of iai i forniala l r :
(c)  , rchanqe Aopl icat ion, r  shaLl  mean and

::I:. j. anv_ afp r i tition ii l-ea-ii 
*i.1I.o.,.,".

ulth these RuLes and negulations 1-o--cnangethe point of diversio", ,-"-"""--.- li u-s! anoTorplace of use of the waterJ-"i- trrl- warkerRiver adjudicated in the Walker River Decree.( d^) ',compl.iance appf ication,,'"iJf ,".r,and refer to anv aduiiistrati". p-ilE.al"ginitiated by rh; w;G;- R-.-=;;;-."!'"El',.ro.
.:?:Id. gr any application riiJl,it.Jia.r,""
wlth these RuLes and- legufationi io-i"aity,
1T"l9l .chanse or esrabli;h -p-.-"-ir1" i.il, .r,aconditions for conpJ.iance -;iii-;;riiornj_a
Fish.  and Game cod'e s ig lz '# i i i - 'o .n. .
-applicable provision 

"f 
-CJir"?"ia-'Taw 

wj.trrr:fp99t to the naters of the Wai:<er--niveradjudicated in the walker River Decreernvolving rdater rights establish.t onfv-urra""the law of the Staie of ciii-to."-il]"-,
- (e) ircontested 

rypf icati-ni-"h"Il ,".r,and refer to a changa Lpptication 
-,riri-"n 

i,protested pursuanr 
-to -t-ht 

p;;j.r;;;. of
I : l :s .  Ss33.3GE or car i forni ! -  i r " l . i '  coa"
!1t91 I or-to a_conpi.ianee 

"pJrl""Ji-"i ,rri"i,rs opposed as the case uay bL-.
(f)  ' r fntervenor'r shai l  nean and refer to

:Irl_pe:'sgn whof pursuant to ArticLe IX ofcnese Ru1es and Regrulations, is aflowea to
?!p:1I il an aseniy proceedins tv-Iir.rv:.ntervention, or aft-er-the tine 

- 
air'o*J to"appearance. of right has expired, oi- wtro,navlng not so aDpeared in the 

"g"rr"yproceeding, is alldied by rh; 
"o-u?1 

iri tir"
i{.a lker River Action, pursuant to Rule 2 4 ofthe Federar Rutes 

'of 
. ci"ii- p;;;-d;", to

:lg?i1_. f" a, proceedins tor 
-a-p-p-iJr,1.1 

or
lud:.ctal review of an aqency d-etision or
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(S )  " o rde r ( s )  "  sha tL
t 'he decis ion of  the Water
Board issued i .n connect ion
Appl j -cat ion.

mean and refer to
Resources Control
with a Conpl iance
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(h).  r 'party, '  sha1l uean and. refer Eo any
Person vho appears or is al lowed to appear inan agency proceeding, or in a pro"."oing fo.
l l l : :yi_] or judiciar review of an asencyo'ecLs]-on or report.

( i)  rrpersonfl  sha]. l  nean and refer to acorporation, couDany, partnership, f i rm,associat ion, socl i ty, gdvernnenti i '  ug"rr"y,rndian rr ibe, or any-otlr i .  
""t i ; t ; ;= 

l l rr  u,a natural person.
( l)  r 'protestant 'r  shal l  nean and referao - ..nt person who protests a cfrangeapplication pursuant to- trre lio.ri.ioi. of

! :  l .s. 553 3 . 3 5s or cal i . forni l  
-wa-t-e-i '  

coae
s1704,  or  who oE)Dose< .  ^^-* ,  .
application 

"""tr," ":::T$ 
o": 

coupliance

(k) rstate Enginee!'i shall Dean anClrefer to the state engineer of ttre 
-SGte 

ofNevada .
.  ( I)  ,runited StateE Board of WaterCornn issioners.r shaLl nean and'""far-to t fr"tcertaln six person board appointed puisuant

to the orders of the c""ii :.n ttre' warxerRiver Actj .on dated ttay 12, fgaZ, t inua ry ,",1938. and June a7, 1440, to aci 
"s 

i  , . t" ,Easter or board of conmissioners to apportionald distribute the nat,ers of tfre-' wa:.rer
River, its forks and tributari", in tfr" Stateof Hevada and in the state of California.

(n) rrwalker River Action'r shal1 mean andrefer to that certain action entitlE-,,unitea
states of e.Derica, plaintiff v. Wilker 

-River

j f f lS-]t1on-Dj.str ict,  et al. ,  Defendants,rr j .n
the United States District Court for theDistrict of Nevada, In Equity llo.- i-r-zEecn.

(n) rrwalker River Decreen shall Dean andrefer to that certain final decree e.nieiea inthe walker River Action on apri i  ia,-- i i io, 
""amended on Apri l  24, Lg4O.

(o) rrwater Resources Control Boardrs-hall Dean and refer to the California StateWater Resources Control Board.

Article fI of the Rules and Regrulations is auended as

IE
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ARTICLE II
APPI,ICABTLITY
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sec t i on  2 .1  The  RuLes  and
ReguLat ions sha] l  apply to al l  change
appl icat ions invo1vlng- r . rater r igh€s
ad j  udicated in the r . la]ker River Decree ,including the r j .qrhts of  the United st i tes of
ArDerrca held in t rust  for the benef i t  of  the
walker River Indian Reservat ion, wi th certain
except ions. These except ions are set forth
i n  Sec t j . ons  A .2 ,  Z . :  and  Z .C .  These  RuLes
and Regrulat ions shal l  a lso appfy to al ]
conpl iance appl icatrons.

Sec t i on  2 .2  These  Ru Ies  and
Regrulations do not apply to any chanqe inpoint or points of ciiv+sio., =irrrshi--to o"nade for the Walker River Indian RJservation
to a point or points above the boundaries of
the Walker River Indian Reservation. Such
changes shal1 be nade in accord.ance *itn tfr"provis ions of  paragraph I  of  the Apri l  24,
1940 order for Entr-y oi anerra"a 

--firi'iE""r""

to conforn to writ of Handate, etc.
Sec t ion  2 .3  These  RuIes  and

Regulations do not apply to any change in thepoint of diversion inaTor pf ice of use of
water adjudicated to the United. States of
America for the benefit of the waLker River
Il9.r?" Reservation, which change is entj.rely
within the boundaries of the- walker nivei
Indi.an Reservation,

Section 2.4 Any change in the point
of. diversion and/or pl;ce of 'use of storage
Haters adjudicated to' the Wa1ker Riv6r
Irrigation District, nhich change is entirely
within the boundaries of the 

-Walker 
Rivei

frrig:ation_ District, sha11 be nade pursuant
to adopted rules and regulations of the
governing body for said Diltrict. This
exceptlon ahall not apply to any transfer
outside the present bou-ndaries of 

-tne 
Walker

Rj.ver Irr igation Distr ict,  nor shal l  this
exception apply should there be a chanqe j.n
the authority g'iven the walker i,iv"r
Irrigation oistrict unaler Nevada laH.

Article Iff of the Rules and Regrulations is aroended as

l3
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ARTICLE III
FT1ING CIIA,NGE APPLTCATIOHS

AND COT-iPLIANCE EPPLICETTONS
Sect ion 3.1 Appl icants ni thin the

State of Nevada sha11 file a change
application with the State Engineer on suih
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Article IV of the Rules and ReguJ.ations is amended as

ror l ls and in such nranner as required by that

Secr ion 3_Z Appl icants within the
State of  cal i forni .a shal_L f i le a change
appl i .cat ion sj . th the Water Resources Control
Eoard on such foros and in such oanner as
requLred by that of f ice.

Sec t i on  3 .3  pe rsons  i n i t i a t Lng
cgnpl i .ance appl j_cat ions shal l  f i I ;  sucr lpreaor-ngs as requj.red by the Water Resources
Conrrol  Board.

Sect ion 3.4 Appl icants shal" I  pay such
direct costs associat-eo witfr tir"- prJ".'.=r"q
3f .  !h.  .  change appl icat ion or Lorpi i "r ," .
applrcat ion, including, not ice and at lendant
publ icat ion costs- In addi t ion appl icants
for_ changes or part ies in i t iat inq . l ip i i . """
appJ.. lcaclons in Cal i fornia shal . l  pay such
costs as are alloued by the order eritered in
the wallcer River Actj_on appointing tn" w.""r
Resources control Board a!- speciai ltlaster.

ARTICLE IV
NOTICE OF CHANGE APPLICATIONS

A.}ID COMPLIANCE APPLTCATIOIIS
Sectj .on 4.1 Notice of al l  changeapplications, nhether filed in ttre State ofNevada or State of California, and of

conpliaTce applications shall. be given Ly the
responsible agency as fol lows:

. (a) wirhin ninety (90) days after
the filing of a coDpletea cira;ee' appiication
or compliance application in pr-oper- 

-forn, 
the

agency shalL cause notice thlreof to bepublished five tiues during a period of four
consecutive seeks j.n a newlpater of qeneral
circulation ancl printed ana puiflsfrea"in ttre
county where the change is to oceur or nhere
compliance will be required.

. .  (b) In addit ion to publ icat ion asrequired in (a) above, the agenty ,hail 
".r,."a notice of the change ap;Iication or

compliance application to- be ;ublished five
tlnes during a period of four consecutj.ve
weeks in net spapers of general circulation
and. printed and publishad in Mono County,
cal i fornia, Douglas County, Nevada, and Ly;n
eounty, llevada. provided, however, thatpublication pursuant to (a) above shall
satisfy the publication requirement for one
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of the count ies l isted in thj ,s subsecElon(b )  .
( c )  I n  add i t_ ion  to  pub l i ca t i on  as

:, .3: ] : "d in.  (a) and (b) above. not ice of  the
: l a lgu  app l i ca t i on  o r  co rnp l i an . "  upp i i . u t i on
: l l1l be . siven in 

",r"r, 
',unn"i 

T5*,"y ber-equlred by the 1aw of th; ;i;re 
"ih"." 

.rr"cnange 
-or conpliance is to o""a.-.- 

"" '

.ppriiSl:.o" [pj"".ll:,-Ii]i;;- -;i a chanqe
aeency shar.l #iiii.1qi; 11J'.?X"'J, ":i;thereof to the united st-t"= 

-i""l'j 
oi *u...coDnissioners, 

". -g: eox- ss:; '-v.i irrg.or,,
I::,.9. .8s447, to Ere agency of rhe other
:gare: to the United staie" iittoin"-v--to, tn"District of Nevad.a, roo w""t--i i i l . i i  i .r."t,suite 600, Reno, Nevadu, eglor]-i i i i""*.rx."
1..":- paiure rribe, 

'Atl;;;l-.;: -"= 
,=ib.rchai rperson.  p .o . ,a"x- -zzb l " i ; ; ; " ,  

Nevacla,
.8-?!?! r and ro tl: xe.r.d. o"p-"llr".,t ofy;iil]r", 11oo valley Road, n"-,ro-,-*i.v.aa,

section 4.2 
, hJ - person holdinq a

3?::: _.ight adjudrc-ared under rhe waJ.kerr<lver Decree mav file witfi E* lg-"rrct.= .
::::::l requesr' sratins that sai-a personoesrres speciar 

_,1:!i; .i ;ii- ffi;;;appl icat ions or conpr_:-ance appl icat ions f i ledpursuant to these riur"= 
""a-iJfrr-r*"-t'i-in-". rn"request shal1 state the posi 

-Jf-f-iE-.aAr"r=
of the person and tof ..u 

'"h;;;;-'^;P;fi::ii:i. 
H" :H"iiii:3application trre 

-isency- 
=r.ui-r- iiilli.t"rv

::::1I9 a. cop_y theretf t" =.iJp."lil-!i .n.tactdress by unired - s.rates ,"ii--J".iiri"a,return receipt requested.
bectton 4.3 The . responsible agrensyshall ensure that 

,:ach ;;t-i;-;; lrr"r,q"application or conptrance applj.cation shaIlset forth:
(a) That the applj_cation has beenf i led , .
(b) rhe date of f i l ing;
(c) The naue and addiess of theappl icant ;
(d) The nape of the water sourcethat uilt be affected uv irr"'.pprji,="iiii.r,(e)  rn the 

-  
case "6i -a--J i " r rg.

applicatj.on the location of t}re 
-existing

point of diversion or place of-"!" 
-jfr 

ti,"present Danner of use ind in in.-..i''or uconpliance application the location and nameof the datr or other facili{-;;;;;l;:.'*
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( f )  In the case of a change
appl icat ion the Locat ion of  the new point  of
diversion or place of use and the ,rai  

- r"rrrr .a

o f  use , .
(g) The guant i ty of  vater involved

::_,  : l : -  .  change appl icat ion or coDpl iance
app l r ca tJ .on ;

(h) The purpose for which the
appJ. icat ion has been f i ied; and
. ( i )  Such other infornat ion as nay
be necessary to pernit complete 

""a"i=ti"ai"iof -t.h" proposed changl application or
coupl iance appl icat ion-

The agency shall ensure that each notice
of publ icat ion of  a change appl icat ion or
conpl iance appl icat ion incluaeS- the date of
f i rst  publ icat ion and the date of  the last
pub I icat  ion.

Sect ion 4.4 proof that not ice of  a
change application or conpliance application
has been given in acCordance 

-iith 
the

requireuents of this Article stratt fe tileaqrith the agency of each state and wittr tne
United States Board of Water CoEDissioners
ltithin 3O days after the final, date of
publication of the last pubtished notice.

Article V of the Rules and Regrulations is anended as
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ARTICI,E V
PROCEEDINGS BEFORE THE AGENCY

Section 5.1 Except as otherrrise
expressly provided by these Rules and
Requlations all proceedlngs before an agrency
ttr.ttt .respect to change applications and
coEpliance applications 

-shall 
be in

accordance with the Fractice and procedure of
that agency. Protests to change ipplications
nay be filed in accordance with tlre
provisions of Nevada Revised Statutes Section
533.355 or Cali fornia Hater Code Section 1704
and opposition to cornplj.ance applications Day
be filed in accordance vith thi practice and
Procedule of the Water Resour-ces Control
6oarci.

Section 5.A An agency shall prepare a
ful1 and complete adroi.nistrltive rLcoid of
a1]- . proceedj-ngs had concerningt a chanqe
appli.cation or conpliance appliaation. To
the extent applicable, the- 

- 
aduinistratj.ve

record shal l  include:

7 7

21

t <

?6
'r1

28
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(a) O gopt of  the changeapPl icat ion. or conpl j .ance appl icat j .on;
- .  ( b )  A tL  p lead in i i ,  no t i ons  andrnterDediate ruI ings,.

I

J

"on" id...a j" ) Ev j-dence received and

(d) Stateuent of  t rat ter of f ic ia l l -ynoted r.

6

1

ana object{:l=o:::.;:l id:";::::;.of nroof ,

"*""pt .o.=, !  

t )  Proposed f indj 'ngs and

of the 
"n",13i, 

Decisions' opinions or report

, *. i {i' :lI1: ":"*: ;'";'1',o':;.. jilii;
record sha1l be f iLed with- ih" .g"r,cy of theother state and vittr trre uniiea states Boardof water Conroissioners.

sectl^n 5.4 The united states Boardof water c,onmissioners niv-participaie is-lparty in a_1J. proceedings ctniernrng a chanqeapplication or conpliaice appLication beforean agency.. -within the t ine^ p.".*. ia"aE-;;
agency, uhich tine shall in no event be lessthan -sirty (60) a"y. after--tiie United statesBoard of water coniissioners receives 

" 
;;;tof a change application or couplianceapplication, the u;ited siales Board of waterconmissj.one-s shal1 proviJ" 

-tfr. 

"g"""y 
,iihco@ents and reconnendations 

"onc6rniig 
itr.change applicat j.on or corapl iince app f i.cai:.on.

G. Article vI of the Rules and RegruIaiions is amendecl
fo l Iows :
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ARTTCI,E Vr
AGE}TCY DECISTON

Section 6,1 ,Th: responsible agency
:1.11-.ry1.-e or riect a ci,^"nqe-ipfrilation
::_.":- .upon a conpliance appricati6n withinellc. (r,  year after the date of ini t ialf]11nS, -except that. the aecision ,jV bepostFoned for an additional tine perioa not
l:., -:I:"99-. .'q (2.) aaditionai v-"i-r-r-- up""wr]'lten authorization by the appli-cant, or inthe case of, a contest6a 

"pp11?"ll"il'where
P:^:l-p_1-t_",11t,- ?rotesrant, as uetl as anyrnEervenor (s) jointly agree to an extensionlrn Ene case of a conpliance application, thetime for. agency acti6n nay be Z-"t."1.-Jil, tn.
::sl,,ols_{,1e ag-er.rcy for up to two 121 yiars,
rr rne agency deterDines that additior,.i t.ir"

1 1
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7

I

9

t0

r.s requl,red to obtain inforDation needed to
:: !  ."p"" -the appJ.icarion. wtrere in-actionnas been f iLed in any court which uay affectthe al location and distr ibuti-o"-"f- i l t" .= orthe 

.t{aLker Rj_ver, the aqency ,"V ,itiriofO to,good cause shovn any penainq a.; i . i ; ;  
""..hl lg. appl j .cat ion or coropl i ince applicationunti . f  such courc acrion i . ;  ; ; ; ; iu;: ; :- '

section 0.2 The decision oi i l re stateEngj-neer and the couptian-e 
-"rA"r ""f 

theI{ater Resources controi goa.d sir-a-ii-le 
-servea

l1-_.L."_-1n_"j:y on arr p"rti"s-l"- uiJ ig..,"vaqErn]strat].ve proceedj.ng, on the u;j.teastates Board of water co-riri.""l""!i= ano onthe agency of the other state
Section 6.3 The report of the WaterResources control eoara sitaii l" l."p"r"a,announced and filed in the walkLr 

'River
Action in accordance with tire 

"ia"-rs 

-entereal

_in the walker River Action appoinEng saiaBoard as Special ltlaster, wittr €6ese nuf-es anaRegulations and with RuIe 53 
"i 

tir"-Eaer"fRules of civit procedure, ir, tfr"i-1JJ"" 
"rprecedence. rn review of any repoE andrecouuendation as to a change aipliiation orconpliance apptication renaeila-- lv thegarr.rornta State Water Resources CtntrolBoald j.n its capacity.as Speciaf lristei, tnecourt shall no€ be itrit"i- uy iirJ-iIi""r:.y

erroneousr standard prescribed bi
l :g.R:c+v.p.. s3 (e) (2) .  rhe- report-siral1 beserved by the. agency on all pirties to the
lgency administrative proeeedinC, on theunited srates Board of 

'warJ-a;;;i=Jior,"rs

and on the agency of the other stiEe.
Section 6.4 Decisions of the StateEngineer and orders and reports- 

"f 

-i-irl 
ilat.,Resources control Board stiall Ue 

-su-UGct 
co

!!e provisions of Article Wr anA 
-i,rticte

VITT.

Article vrl of the Rules and Regulations is anended as

il
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f  o l l .ows :

ANTTCIIE VIr
JIIDICIIIJ RSYIET

Sect ion 2.1 Al l  aqency decis ions,orderE . or reports stra1l be sutinittJa Jo trrecourt in the walker River Action. Gy-partyto an agency administrative proceeaini ifraff
b€ enti t led to petir ion tor ' juaiciai-rev:.ew
Enereof rn the walker nivef Action. Anyother entity or individual not . p"ili to thi

26

) 1

28
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't

J

agency proceedi-no

:l:n;"-e""-.-y-!ffi r:i"d".;-.r"Xl.".r:lr";.;:::
_"::=: .r to why sucn entity ..-iijiria"a.t ,uasnot a pany to the agency proceedings. wi th
:::!:"t to persons ;n. p"-.li"li-"i?T in rheagency proceedings:.  

, !h" court  sha11 norconsider new 
".- airi.i."i-*ii;.Ii io"" or

-a:gulel!s, wirhour.a shoving of 
-s-o;; 

.ur.r=.ro r  fa i lu re  o f  t i
_orj ectio-ris- - 

# "l'."irf.X'.T" i" o;;.=*ln:;":;
proceeding.

sect ion 2.2 
--  

proceedinqs for approvaLo_f Eodif icat ions of  . the waLker River Decreeln^accordance with ttre aeclsio]r 
"i"ilpora or

;:: 
.?::::, 

::q.:9-il9 "r,u"q.-ip;ril"iii.,", o,_ _- . r qqr_r-l-crJ. revl_eq, of 1ny such aqency
:::1:1"" ^or reporr,.nay.be i"lt i t" i"a by the
::jllg . of a perir.i on in t-ir. 

- 
w"f-L-"? air,.,Actron by any party-to_th" 

";;;"y-p;;eedingsor upon petit ion by cne agency. A petit ionEust be fiLed wirhin ls dafs 
"dr"r 

t"ll:."" orthle agency decision. . or report 
"il 

' 
:.r a

Il l?:t i"s is herd, vithin 4s days alter tneoe:+slon or report Ehereon. copies of thepetition sharr be 
""5"LJ * ti"-'.l1iol,=iu.agency, al l -  Dart ie: .  to t t  

"  

- --ag"rr"y
administrative 

$roceeding, on the Unitedstares Board of 
- 
r.rater coihi.!1""!r:, ino onthe agency of rhe ottrer 

-st-aE,-"ii-" 
ir,it.astates Artorney f".,.iI" Di-s;-ia Ji=rlrr.u.,

lll-3_IT.: River pa:.ute rribe and rhe NevadauepartEent of Wi1dl i fe
Section 7.3 . Thg Water Resourcescontrol Board sharl tire a 

-pJi:.tio?-t 
trre

Illk:t River Action . .for 
-"ppii-"..j -.r 

aconpliance order sttfr:n 35 days of itsadoption or, if reconsid.."tion--iJ giir,a.o,
:_i:!in 3s days afrer ." 

-"ij.r'-i=r^irru"a

lli1iS". lgnies of, the p"t-itt"--"r,"i.r u"
:::y:3 on . art part ies- to th; 

-;;;;""ailii 
*,r,r.nresuJ.ted in the conElrance order, the Unitedstates Board of w'ater. corrir-ri"ili=]' an"

:::.:,_E1*l."l,tr:e.-unitea-s1-a-ti-s'"iido.r,"y
::...-:1" _Di.srrict of .llevada, trr. wi]-rEi-ii"",sarure Tribe and the Nevadi-o"plili.". ot
1_t]31tf?. gbjections to the petir ion for
llllo':r shalr be rired and s"".r1J?-i1-ii" nsdays of service rhereof,. oal""tl"i= !i.i.:.r rc
:::":q-91. arr parties ,i,o i"""-*ri-rrZa- witrr
:l;"::.t.t.n 

for approvar or-ti"'iirifi.""""
Section 7.4 The peti t ion for approvalor judicial review 

"n"rr 
rr""" 

-ii"*.Ii"rr"y
decision, order or r"por€ .p;;;.j'i=. iE .rra
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l0

n

l 2

I3

l4

l5

generaLLy shal l-  state the grrounds for thepeE i t  ion  ,
Sec t ion  7 ,5  The dec is ion  or  repor t  o f

the- -agency regarding a change application
shall  not take effect unless and unti l  the
court having jurisdict ion over the Walker
Rrver Action f inal ly approves i t  and enters
an order uodifying the Wal,ker River Decree
accordingly. An order of the Water Resources
Control- Board regarding a coupliance
application shaLl take efflct upon aioption
unless stayed, except that such an order is
aut.oDatical ly stayed without appl icat ion for
a stay j"f the Water Resources ControL Board
fai ls to f i le a peti t ion for i ts aDDroval_
srthin the tine provided in section 7.i'. The
automatic stay provided for herein sha]I be
deemed lifted upon the filing of a petition
_!or approvaL of the order by the llater
Resources Control Board and the actual.
receipt _ thereof by the party or parties
al lectect by the order.

Section 7.6 wtthin 30 days after the
service of the petition, or wi€hin further
tj.De alLowed by the court, the agency shall
transuit to the court the originai or a
certified copy of the entire reiord of the
proceeding under review. By stipulation of
aL1 parties to the revielr proceEdings, the
record nay be shortened. Tfre coulrt ,..,,
require or perllit subsequent corrections oi
addit ions to the record.

Section 7.2 If  before tbe date set
for hearing, application is made to the courc
for leave to present additlonal evidence. and
it is shosn to the satisfacti.on of the court
that additional evidence is naterial and that
there was good cause for failure to present
it in the proceeding before the ageniy, the
court Day receive additional evidence. The
court shall receive such additi.onal evidence
in such hanner and forro as it deens
appropriate.

Section 7.8 The review shal l  be
conducteg by the court without a jur1z. In
rts revierr, the court shall consider the
adrinistrative record, any addj.tional
evidence received by tbe c-ourt, r.rritten
briefs, and, Hhere delnecl appropriate by the
court, ora] argxuent. In cases of alleged
irregularities in procedure before the
agency, not shown in the record, proof
thereon nay be taken in court.
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Section 7. 9 The Court shal l  conduct ade novo revier./  of al l  ug;"V decj.sions."9i!9ir,s change applications wfr itn .""o^..,auodif icat ion of t le walkei Ri.r"r- ; ; ; . ; ,i rrespecti .ve of- r. iheth".-; ;y party f i les af orroaI reguesc f or judiciaf 
'  

rJv:.eJ. 
- -E;;.p;

as set forth jn Art icle VIII ,  the 
"ou_t 

, iyaff ir tr  the decision or approve the report ofthe agency or rernand, thi case for furtherproceedings. 
Tl. co.u-rt_ nay reverse or nodifythe decision i f  said aecision- lroul,d inpairexisting rights under ifre--- wafk", RiverDecree, adversely inpact sooe publj .c interestor .  prejudice subsiantial .1gntu of thepeti t ioner- substantial i idnt= of thepeti t ioner Day be prejuaic-d $here theadmj.nistrat ive f indini=, 

-: .ni"r""""=, 
and/orconclusions are:

(a) Uade upon unlar,rful_ procedure;
(b) Affecrid by orher .i i"i-"i-i".r;
(c) Erroneous in view of 

-the 
rel iable,probative and substantial evidence on thenhole record; or

(d) Arbitrary or capricious or characterizedby abuse of dt.scretion or cleirly unwarrantedexercise of discret ion.
Section 7.10 In reviewing any report ofthe water Resources ControL Soira, thi courtin the walker River Action shafl not belj,nited by the r.clearly 

"rrorraoo",, 
standardpresc r ibed  by  Fed .R.c iv .p .  53 (e ) (2 ) .  In  theevent that no objections are' f i led to apetj.tion for approva). and judici.al revi.ew ofan agency decision or report, the court inthe t{alker River Action 

'Eay, 
in itsdiscretion, accept the agency 

'decision 
or

fepo.rt regfarding a change a-pp1i-cat,ion withoui
further proceedings. -

Section 7. 11 Except as provided insectj .on 8.2, the scope and standald of reviengoverning a petition for appiovaf of aconpl.j.ance order shal1 Ue aetiinin"a Uy-tl-court on a case_by-case basis.

f. Article vlff of the Rules and Regulations is be aDended
fo i lows:
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ARTICLE VIII
TRTAI DE NOVO TN CERTAIN CASES

Sect ion 9.1 In al1 reviei ,  proceedj,ngs
involving a l lans? apptication o.-pioi"rt 

"ta change application of the United- States of
America on behalf of the walker ei.r"r-piiut"

1 5
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TI_io.__:-r :r. r l :  walker River pai-ure rribe on
:- :  -"*,r trenart.  the court shal l  condrrcc atrtal de novo. The tr ial  sirai i  Je 

-- io 
tnecourt lr i thout a jury. The evidence beforethe court shatl 

-include 
the 

"a.i"l=tiutr..r.record prepared and filed :." 
".""iJuiJ-e 

wi rthese Rules and Resulari;; 
-;;-;;y- 

otner
:::.::l:_."idence of-rered to u"J-"iii'tted by

Sec t ion  8 .2

1If :?:?1 or . "o,op r.irJ.,""'.,u.l"iilliir"n tll
oblect ion to a cornpl iance appl icat ion of  tneunited srates of 

'Aruerica 
f i-;;; i ;"oi .r,.walker River paiute Tribe 
". 

;i--;; 
-n.r.r..

River paiute Tribe on its 
-o,..r- 

l"rrl1il tfr.court shall conduct a trial a" 
"o"o-"i, 

tir.objection of the Tribe or the u;ii;J sl.t...The tril] shall be to the Court without a
]ury. The evidence before the Couit shallinclude the adruinistrative 

"""ord 

- 
pa"o.r.O

and f iled in accordance with 
-ttr-e-se 

niiJ! 
""aRegulations and any ottrer reievint--"iii""".offered ro and aor'ltted uy trrl 

-dt"J.-' 
rn"scope and standard of revfew on all uat!,ersother than the objection of the Tiiie-o=r ttreUnited states strl t f be deterninJ U-v tneCourt on a case-by-case basis. 

------

Article IX of the RuLes and Regrulations, although not

E
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anended, applies to proceedings involving conpliance applications.
10. walker River frriqation Dj.strict or any person whose

water riqiht is affected by a conpliance application as defined by
the Rules and Regulations rnay itlplenent any fi.nal order with
respect to sucb coropriance application, to the extent practicabre
and laufuI, with a change application as defined by the Rules and
Regulat ions .

11, The June Z:-,  LggO and the Decem.ber 10, 1990 orders of
the Board, t{R 9o-9 and wR 90-18, are consid,ered conpliance ord.erE
according to the Rules and Regnllations as supplenented and anend.ed
by this order.
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12. The St j .pulat ion for Entry of  Order as amended is
considered, the Board,s pet i t ion for approvai .  of  compl iance orders
wR 90-9 and I{R 90-1g in accordance ! . / i th Art i .c le VIf  of  the Rules
and Regulat ions anended pursuant to this Order.

13. The f i rst  c laiu for rel ief  of  the First  Amended
Pet i t ion, Nevad.a,s pet i t ion, the cross claiur of  the Tr ibe anct the
cross clain of  the uni ted states are considered as object ions to
the Board's pet i t ion for approvar of  eoupl iance ord.ers wR 9o_9 and
I'lR 90-18 pursuant to Articl-e vff of the Rules and Regulat.ions
amended pursuant to this Order.

14. The Court hereby accepts and approves coupl.iance oralers
WR 90-9  and  WR 90 -18 .

15. The Walker River l r r igat ion Distr ict  nay f i le with the
court one or Dore of the following three change applications nith
respect thereto:

(a) an application to change up to tvo ttrousand (2,000)
acre feet, including an additional anount of uater necessary r.o
satisfy seepage and evaporation rosses of such quantity, of walker
River Irrigation District,s storage rights for irrigation in
Bridgeport Reservoir, under Lj.cense 9402. to storage rights for
recreation in Bridgeport Reservoir;

(b) an applicati.on to change a portion of Walker River
Irrigation District,s storage rights for i.rriqation in Bridgeport
Reservoir, to an instream flotr right in an amount necessary Eo
suPplenent the rer-eases that r,rould otherwise occur fron Bridgeport
Reservoir so that a continuous ninimrrm release of water of not
less than 20 cubic feet per second (cfs) is uaintained when the
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l l

tenperature is Oo Fahrenheit  or greater and

release of i . rater of  not Less than 3 O cf  s is

temperature is less than O. Fahrenheit ;  and

(c) an appl icat ion to change a port ion of  Wa]ker r iver
Irr j .gat ion Dj_str ict ,s storage r ights for i r r igat ion in Topaz
Reservoir ,  under License 600o, to an instrean f low r ight,
consistent r . r i th walker River I rr igat ion Distr ict ,s operat ing
practr .ces start ing j .n 1991, in an amount nece.ssary to provide a
contj.nuous ninimum blTrass of 5 cfs of vater.

15. In the event the walker River f rr igat ion. Distr ict  f i les
with the Court one or mo,re of the three change appLj.catj.ons

referred to in paragt.nn 61. the walker River rrr igation Distr ict
wiLl. serve a copy of such application on each of the parties to
the Stipulat ion.

L7. Because the Adninistrative RuLes deal only uith change
appLicati'ons entirer-y nithin the boundaries of Nevada or entirely
trithin the boundaries of California and do not address the three
change applj.cations referred to in the proceeding paragraph, only
the court has jurisdiction to consider such applicatj.ons.

18. The parties to the stipulation, except the Board and the
state E:ngineer, if acting pursuant to their responslbilities vith
resPect to change applieations under the Adninistrative Rules, and
except the united states and the walker River paj.ute Tribe, ni1r.
not protest or object to the approval of the change applications

referred to in paragraph 12. In addit ion, i f  i t  is f inal ly
detenoined that the United states holds additional nater rights
for the benefit of l{alker River rndian Reservation as a resurt of

a cont inuous :ninimum

naintai-ned when t 'he
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the construct ion of  Weber Reservoir  and the Act of  June 22, Lg36,
49  S ta t .  1806-07  and  the  Orde r  o f  t he  Sec re ta ry  o f  t he  fn te r i o r
dated septeEber 2s, 193G, the approvaL of any such cnange
appLicat j"on shaII  be subject to reconsiderat ion for i ts ef fect  on
any such addit ionaf l rater r ights.  upon reasonabre not ice to the
parties to the Stipulation and with the approval of the court, the
approval tray be reconsidered as a part of any proceeding
consrder ing the ner i ts of  the claius of  the uni ted states and
wal-ker River paiute Tribe to those additional r^rater rights.

19. The i{alker River lrrigat.ion District rnay file directly
l{ith the Court change applications under License Nunbers 9407 and
5000 in addit ion to or in place of the change appl icat ions

13 referred to in paragraph 14.

14 2Q. The part ies to the
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l5 changre applj.cations ( s ) other

16 : '  referred to in paragraph 13.

Stipulation Iuay protest. any future

than the ttrree change applications

77

lE i

2f. The second clain for relief in tlre First Amended
Petit ion is disnissed without prejudice.

22- This order applies only to the walker River Actioh, as
defined in the Adninistrative Ru1es, or supplemental proceedlnqs
j-n the walker River Action, and shall not apply to or constitute
precedent in any other proceeding r*hich involves an interstate
strea[ in California and Nevada other than the Wa].ker River.
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24 23. The provisions of this order sball not in any way affect
tt 

ii 
or prejudj.ce the positj.ons of the partj.es rrith respect to the

26 l) ltotion to rntervene of uineral county and the crains whi.ch Mlnerali l
27 
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county seeks to assert in subproceed.ing c-125-c, nor shar.r it in

2t  r l
' t o



7

J

4

6

1

8

9

l0

1 t

l2

l3

l4

l5

l6

t7

l8

l9

20

2 l

t',

) a

24

t <

26

7 1

28

any way affect  or prejudice the posi t ions of  the part ies ui th

respect to the clairos of  the United States and the Walker Rj-ver

Paiute Tr ibe to addit ionat vater and i t  does not af fect  the

iur isdict ion of  the cour!  ' ' -o deterroine those clai .ms.

21 .  Each Dartv to the st ipulat ion hereto shal l  bear i ts ovn

costs and attorneys' fees.

DArED this -?d day of ,  1 9 9 6 .

UNITED STATES DISTRICT JUDGE


