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AD ]\{bIISTRATTI'E RULES AND R-EG ULATIO NS REGAR.D IN G

CEANGE OF POINT OF DTVERSION, MANNER OF USE OR PLACE

OF USE OF WATER OF TEE WALKER RTVER AND TTS TRIBUTARIES

A\r'D REGARDII{G COMPLIANCE WITE CALIFORNH FISE AND GAME

CODE SECTION 5937 AND OTHER PROVISIONS OF CALIFORNIA LAW

PREFACE

In applicable pan paragraph X of the final decree (the "Walker River Decree") in United

States of America, Plaintiff v. Walker River krigation District et. a1., Defendants, in the United

? 1l
Sutes District Cor:rt for the Distict of Nevada" Case kr Equity, C-I25 (the "Walker River I

Action") provides that "panies siull be entitled to change the runner, mears, place or pupose

of use or the poilt of divenion of [waters of the Walker River] or any thereof in the marurer

provided by law, so far as they may do so without injury to the rights of otlrcr panies hereto, as

the sane are frxed hereby."

In applicabie pan paragraph XIV of the Walker River Decree provides tlut the Court

reairs jurisdiction for regr atory purposes regarding the point of diversion, manner of use and 3 
11

place of use of waters of the Walker River and its tributaries and that the Court may make such

reguiarions as to notice and form or substance of any application for change, or modification of

this Decree, or for change of place or rrtanner of use as it may deem necessary.

In applicable pan paragraph XV of the Walker River Decree provides that the Water

ir{aster, with approva-l of the Court, may make such rules as may be necessary and proper for rn" P'14

enforcement of the Decree and for carrying out of its purpos€s and objectives.



on July 15, 1987, the united stares Boarci of water comm:ssioners and &e chief Deputy

Water Commrssioner fiied a petition in tie Waiker fuver Action for an order establisldng the

procedure, ruies and regulations to be foilowed with respect to changing the point of diversion,

marurer of use or place of use of Lhe warers of r-he Walker River.

The United States and the Walker River Paiute Tribe filed objections to the proposed rules

anci regulations,

On May 17, 1988, the Court in the Walker River Action entered ar order provisionally

adopting the proposed rules and directing that they be modified in accordance with the Court's

order and also clarified. After additional briefing and argument the Coun in the Walker River

Action entered additional orders conceming the proposed rules and regulatiors on July 7, 1989

and on September 11, 1989.

On April 5, f 994, the United States Board of Vy'ater Commissioners filed a petition in the

Walker River Action to 
'amend 

the ruies and regr:latiors to corect cenairr addrcsses contained

therein. on May 31, 1994, the court entered an order approving that petition and amending the

rules and regulations accordingly.

On December 22, L995, the Waiker River Irrigation District, the United States of

America, the California State Water Resources Control Board, the State of Nevad4 the Walker

River Paiute Tribe and California Trout, Iac. filed a Stipuiation for Enry of Order in Subfile No.

C-125-A in the Walker River Action. The Stipulation for Eney of Order settled a Petition filed

by the Waiker River lrrigadon Disrict on January 9, 1991, related to cenain orders iszued by the

Califomia State Water Resources Conrol Board in 1990 pursuant to Califomia Fish and Game

Cocie section 5937. The Stipulation for Entry of Order provided for additional amendments to



:le naies and reguiations with respect ro californ:a Fish and Game Code section 5937 or any

other applicable provision of California iaw with respecr ro the warers of the Walker River

acijuciicated in the Walkel fuver Decree involving water rights esrablished only under the law of

ihe State of California. On June 3, 1996, the Coun enteled a Final orcier pursuarr ro StiDulation

amended the rules and regulations as provided in the Stipulation.

The ruies and reguiations set forth herein are in compliance with the Coun's orders of

Mav 17, 1988, July 7, 1989, September l l ,  1999, May 31, 1994 and June 3, 1996.

ARTICLE I

DEFINITIONS

section 1.1 unless the context orherwise requires, as used in these Rules and

Regulatioru, the following words and phrases shall have the forowing meaaings:

(a) "Agency" or "agencies" shall mean and refer to ei*rer or borh of the state

Engineer of the State oi Nevada or the C^lifomia State Water Resources Controi Board as

appropriate, which has the responsibility for adjudicating a specific change application or the

responsibiliry for determining compiiance with california Fish and Game code g5937 or any

other applicable provision qf Ca'lifornja latr;

ft) "AppLicant" shall mean and refer to any p€rcon making a change application

or seeking to modify, amend, change or establish specific terms and conditions for compliance

with California Fish and Game Code $5937 or any other applicable provision of Califomia law;

(c) "Change Appiication" shall mean and refer to any application filed in

accordance with these Rules and Reguiatioru to change the point of diversion, manner of use

and'/or place of use of the watem of the Walker River adjudicated in the Walker River Decree.



rd) "Compriance Appiication" shall mean and refer to any administrarive

proceeding injtiared by the water Resources control Board or any application frled ia accordance
'+'irh rhesc Ruies anci Regurarions to mo<iifv, amend, change or establish specific terms anci

conditions for compliance wirh caiiiomja Fish and came code s5937 or any other appricable

provision of california law with respect to rhe waters of the walker River adjudicated in the

walker fuver Decree hvorving warer rights established only under the raw of the state of

Ca li fornia.

(g) 'contesred 
Apprication" shall mean and refer to a change apprication which

is protested pu.rsuant to the provisions of N.R.s. s533.365 or carifornia water code gr704, or

to a compliance appiication which is opposed as the case may be.

(0 "Intewenor" shal mean and refer to any person who, pursuant to Article rx

of these Rules and Regulatioru, is aliowed to appe€r in an agency proceeding by timeiy

intervention, or after the time allowed for hppearance of right lras expired, or who, lraving not

so appeared in the agency proceeding, is allowed by the court in the Walker River Action,

Pursuant to Rule 24 of the Federar Rules of civil kocedure, to appear in a proceeding for

approval or judicial review of an agency decision or report.

G) "order(s)" shan mean and refer to the decision of the water Resources controi

Board issued in connection with a Compliance Application

0r) "Party" shall mean and refer to any person who appeals or is all0wed to

appea: in an agency proceeding o. in a p.o".eding for approval or judicial review of an agency

decision or report.



! '

(i) "person,, shall mean anci refer to a corporarion, company, pannersirip, firm,

association, society, governmental agencv, Ind.ian tribe, or any other entity, as well as a natural

0) "horestant" shail mean and refer to any person who protests a change

applicarion pursuant to tlre provisions of N.R.s. s533.365 or carifornia water code g1704, or
who opposes a compliance application as the case may be.

(k) "State Engineer" sha' mean and refer ro the sate engineer of the state of
Nevada-

0) "united sates Board of water commissioners" shaii mean and refer to that
cenain six person board apPointed pursuant to the orders of the court ia the walker River Action
dated May 12 1937, January zg, 193g, and lrne 27,1940, to act as a water E,ster or board of
csErrdssioners to apportion and d.istribute the waters of the walker River, its forls and ributaries

in the State of Nevada and i.n tt" State of falifornia

(m) "walker River Action" sha[ mean and refer to that cenain action entitred

"united states of America, piaintiff v. walker River krigation Disrict, et aI., Defendants,, in the

united states Distdct couft for the District of Nevada, kr Equrty No. c-125-ECR.

(n) "Walker River Decree" shail mean and refer to that cenaia finai decree entered

in the Walker River Action on April 14, 1936, as amended on Aprii 24, 1940.

(o) "rffater Resources Control Board" shall mean and refer to the Caiifornia State

Water Resources Control Board.



ARTICLE N

APPLICABILITY

Section 2-1 The Rules and Regulations shall apply to all change appiications involving

warer nghts adjuciicated h tie Walker River Decree, inciuding *re righrs of the United States of

America held in tmst for the benefit of the Walker River lndian Reservation, with cenain

exceptions. These exceptions are set forth in Sections 2.2, ?.3 and 2.4. These Rules and

Regulations shall also apply to all compliance appiications.

Sectio! 2l These Rules and Regulations do not apply to any change in point or poinrs

of diversion sought to be made for the Walker River Indian Reservation to a point or points

above the boundaries of the Walker River lndian Reservation. Such changes shall be made in

accordance with the provisions of Paragraph I of the April 2a, 1940 order for Entry of Amended

Final Decree to Conform to Writ of Mandate, etc.

Section 23 Thbse Ruies and Regulations do not apply to any change in the point of

diversion and,/or place of use of water adjudicated to the United States of America for the benefit

of the Walker River Indian Resewation, which change is entirely within the boundaries of the

Walker River Indian Reservation.

Section 2.4

ated to the \

$flqryffiUtgffi :,$*lW& 
'{tris excepdon shall not appiy to anv transfer outside

the present boundaries of the Walker River Irrigation District, nor shall this exception appiy



-  
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should there be a change ur the aurhoriry given the waiker fuver Irrigadon Distnct under Nevacia

iaw-

ARTICLE trI

FILING CEANGE APPLICATIONS AND COMPLIANCE APPLICATIONS

Section 3.1

Section 3'2 Applicants within the state of califomia shall file a change application with
the water Resources contror Board on such forms and in such marurer as required by that office.

section 33 persons iniriaring compliance apprications shal fr]e such preadings as
required by the Water Resources Control Board.

section 3'4 Applicants shall pay such direct costs associared with the processing of the
change application or compliaace application, including, notice and attendant publication costs.
In addition applicants for changes or parties initiating compliance appiications in california shall

pay such costs as are allowed by the order entered in the warker River Action appointing tle

Water Resources Control Board as Spccial Master.

ARTICLE TV

NOTICE OF CEANGE APPLICATIONS AND COMPLIANCE APPLICATIONS
' S€ctiotr 4'I Notice of all change applicarions, whether filed in the State of Nevada or

State of Glifomia, and of compriance appiications sharl be given by the responsible agency as

follows:

(a) within ninety (90) days after the fiJing of a complered change .ft (S

i33.360application or compliance application in proper form, rhe agency shail cause notice thereof to be /,)lli.*1,



pubiished f;ve times ciurin g a period of four consecutive weeks in a newspapcr of general

cucuiation and printed and publisheci in the county where the change is to occur or whcre

compiiance wiil be required.

(b) In addition to pubiication as requi,red in (a) above, the agency shail

cause a notice of the change appiication or compliance application to be published five times

during a period of four consecutive weeks in newspap€rs of general circulation and pdnted and

pubiished in Mono County, California, Douglas County, Nevada, and Lyon County, Nevada.

Provided, howevsr, that publication pursuant to (a) above shall satisfy the publication requirement

for one of the counties listed in this subsection (b).

(c) In addition to pubiication as required in (a) and (b) above, norice of the

change application or comptance application shall be given in such manner as may be required

by the law of the state where the change or complianc€ is to occur.

(d) Upon thc frling of a change application or compliance application, thc agency
ti

shall immediately forward a copy thereof to th}'tnited States Board of Water Commissioners,

P. 0. Box 853, Yerington, Nevada 89a+7iQo th.ql'.[i"y of the other state, ro th9Jnired States

Artomey for the Disrrict of Nevada, 100 West Liberty Sneet, Suite 600, Reno, Nevada, 89501,
/6\

to tn9fia&er Rivcr Paiute Tribe, Attention: Tribal Qrairperson, P.O. Box 220, Schurz, Nevada,

89427, and.o ,hfl"u"d" Depaltnenr of Wildlife, 1100 Valley Road, Reno, Nevada, 89512.

Sectiou 4J Any pcrson holding a water right adjudicated under the Walker River

Decree may file with the agencies a written request stating that said p€rson desires special notice

of all change applications or compliance appiications filed pursuant to these Rules and

ReguJations. The request shail state the post office address of the person and thereafter upon the

S7o' 'ol
l lth,tcltotl

i  /ht,:^
f l, *'1
^ll- llu
,1  hnt  t
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-.-
irimg of a change appiication or compiiance appiicarion the agency shall immediately forwarci
a copy thereof to said person at that address by united states maii cenified, retuin receipt
requested.

s€ction 4-3 The responsible agencv shall ensure rhat each norice of change appiicarion
or compiiarce application shall set fonh: 

1-J,.3 6 o (t)

(a) That rhe applicarion has been filed; G)

(b) The date of filing; {i )

(c) The name and address of the applicant; (. )

(d) The name of the water source rhat will be affected by the application; 
iJ )

(e) In the case of a change appiication the location of the existing point of &l
diversion or place of use and the present marner of use aad in the case of a compliance
application the location and name of the dam or other facility affected;

(0 In the case of a change application the location of the new point of diversio, 46, )
or place of use and the new manner of use;

(g) The quantity of water involved in the change application or compliance
application:

(h)'The purpose for which rhe application has been filed; and (f''

(i) such other hJormation as may be necessary to perrdt complete understanding

of rhe proposed change application or compliance application.

The agency shall ensure that each notice of publication ofa change application or sll .tu(i
compliance application includes the date of frst publication and the date of the last publication.

s€ction 4-4 hoof that notice of a change application or compliance application has



ilwl'oeen 
giuen in accordaace with r-he requiremenrs of this Anicle shall be fried with the ̂ rrn , ort;), ,

each sate anci with the United States Board of water Commissioners within 30 davs after the

hnal date of publicarion of the las published notice.

ARTICLE V

PROCEEDINGS BEFORE TEE AGENCY

section 5.1 Except as otherwise expressiy provided by these Rules and Regulations all

proceedings before an agency with resp€ct to change applications and compliance appiications

shali be in accordance with the pnctice and procedure of that agency.

the provisions of

califomia water code section 1704 and opposition to compliance appiications may

bc filed in accordance with the practice and procedwe of the water Resources con*ol Board.

Section 5l Arr agency shali prepare a fi:ll and complete administrative record of all

Proceedings had conceming a change application or compriance application- To the extent

WA *py of the change application or compliance application;'j'i
:,:i.,.

ffi AU pleadings, motions and intermediate rulings;

$! Evidence received and considered;

dii8 St t"-"nt of maner offrcially noted;

fu| Questions and offers of proof, and objections and rulings thereon;

{t'} Proposea findiags and exceptions;

@J Decisions, opiniors or report of the agency;

fl$ Trarucript of oral proceedings.

10



s€ctiotr 5'4 The unired states Board of water commissioners may panicipare as a

Pany ul all proceeciings conceming a change appiicat.ion or compiiance application before an

agency within the time provided by an agency, wirich time shail in no event be less than sixty
(60) days arter the united states Board of water commissioners receives a copy of a change

appiication or compliaace applicarion, the urured states Board of water comm.issioners sharl
provide the agency with cornmen* and recommendations conceming the change apprication or

compiiance application.

ARTICLE VI

AGENCY DECISION

Section 6.1

upon \ryritten authorization by the applicant, or in the case of a contested application, where the

appiicant, prorestant, as weil as any intervenor(s) jointly agree to an exlension. In the case of

a compliance application, the time for agency action may be extended by trre responsible agency

fo! up to two (2) years, if the agency determines that additiorul time is required to obtain

infomution needed to acr upon rhe application.

which uray affect the allocation and distribution of waters of the walker Rive!.

or compliance

apolicarion until such coun action is concluded.

t l



section 62 The decision of the state Engrneer and the compiiance order of the warer

Resources conuol Board siurr be served by rhe agency on all :anies ,.,rrgr.Xlf"j;dl*,i.
6,

proceed.ing, on rhlltni,oj stares Board of water Comm:ssioners -a on rh@g.ncy of rhe orher

Section 6J The repon of the Water Resources Control Board shail be prepared, Col; I
I

armounced and fiied in the Walker River Action in accordance with the orders entered in the 
o ̂ 11

Walker River Action appoiatrng said Board as Special Master, with these Rules and Regulations

and with Rule 53 of the Federal Rules of Civil hocedure, in that order of precedence. ln revicw

of any repolt and recommendation as to a change appiication or compiiance application rendered

by the califomia state water Resources coneol Board in its capacity as special Master, the

co'n shall not be limited by the "cleariy enoneous" standard prescribed by Fed.R.civ.p.

53(eX2). The repon shall be served by the agency on all parties to the agency administrative

Prcceeding' on the United States Board of Water Corunissioners and on the agency of the other

state.

section 6.4 Decisions of the State Engineer and orders and reports of the water

Resources contol Board shall be zubject to the provisions of Article vtr and Article vItr

ARTICLE VII

JUDICIAL ruVIEW

Section 7,1

'sd@ &E i{$St,rt'rierry thereof ir the walker River Action. ewffiffi.*t#lWh
not a party to the agency proceedings may"a

1 ' '



o t}le agency

With respecr ro persons who panicipared in the agency proceedrngs,

accordarce with the decision or repoft of the agency regarding change applications, or for juriiciai

review sf any such agency decision or report, may be instituted by the filing of a petition in the

Walker fuver Action by any pany to ihe agency proceedings or upon pedtion by the agency.

A petition mu$ be fileci within 45 days after service of the agency decision or report or, if a

rehearing is heid, within 45 days after the decision or repo( thereon. Copies of the petition shall

be sewed on the responsible agency, all parties to the agency adminjstrative proceeding, on the

United States Board of Water Commissioners and on the agency of the other sate, the United

states Attomey for the Distict of Nevada, &e walker River paiute Tritre and the Nevada

Deparrnent of Wildlife.

Section 7J The Water Resources Control Board shali frle a petition in the Walker

River Action for approval of a compliance order within 35 days of its adoption or, if

reconsideration is granted, within 35 days after an order is issued thereon. Copies of the petirion

shall be served on ail panies to the proceeding which resulted in the compliance order, the United

states Board of water commissioners, the state Engineer, the united states Attomey for the

Disrict of Nevada, the Walker River Paiute Tribe and the Nevada Department of Wildlife.

Objections to the petition for approval shall be fried and served within 45 days of service thereof.

13



Objecdors shall be served on all panies who were served wirh the petirion for approval of rhe
cornpiiance order.

section 7'4 The petition for approvai or judicial revrew shall have the agency decision,
order or report appended to it and generailv shall state the grounds for the petition.

Section 7.5

$qltlq

-tAn order of
tre water Resources control Board regarding a compriance application sha take effect upon
adoption unless stayed, except that such ar order is automadcally stayed without application for
a stay if the water Resources conuol Board fails to frle a petition for its approval within the

time provided in section 7.3. The automatic stay provided for herein shall bc deemed lifted upon

the filing of a petition for approval of rhe order by the water Resouces Control Board and the

actual receipt thereof by the party or parties affected by the order.

section 7'6 within 30 days after the service of the petition, or within further time

allowed by the coun, the agency shall transrnit to the cowt the originai or a certified copy of the

entlre record of the proceeding under review. By stipulation of all parties to the review

procecdings, the record '''y b" shortened. The coun may rcquire or perrrit subsequent

conecdons or additions to the record.

Secfion 7'7 If before the date set for hearing, appJ.ication is made to the court for leave

to Present addirional evidence, and it is shown to the satisfaction of the court that additionai

evidence is material and that there was good cause for failure to present it in the proceeding



ixfore the agency, the ccun n'y receive additionar evicience. The coun sha' receive such
additional evidence in such manner and form as it deems appropnate,

section 7'8 The review sha, be conducted by the courr wirhout a jur/. In irs review.
the coun shall consider the administrative record, any additionar evidence received by the coun.
wnnen briefs, and, where deemed appropriate by the coun, onl argument. Ia cases of alleged
rregularities in procedure before the agency, not shown in the record, proof thereon may be
taken in coun-

Section 7.9 .f{&el

whether any party fires a formal request for judicial review. Except as set forth in Anicre vltr,
the court may affirrr the decision or applove the report of &e agency or remand tre case for
fur*rer proceedings' The cout may reverscor modify the decision if said decision would impair
existing rights under the warker River Decree, adversery impact some public interest or prejudice
zubstantial rights of the petitioner. substantial rights of the petitioner may be prejudiced where
the adsrinistative findings, hferences, and/or conclusions are:

(a) Made upon unlawful procedure;

(b) Affected by other error of law;

(c) Erroneous in view of the reliable, probative and zubstantia-l evidence on the
whole record; or

(d) Arbitnry or capricious or characterized by abuse of discretion or clearry
unwaranted exercise of discretion.

r5



Sectioo 7.I0 Ln reviewLng any repon of the Warer Resources Control Board, the coun

rn the walker River Action shall not be limited by the "clearly erroneous" standard prescrikd

by Fed.R.Civ.P. 53(e)(2). Lr the event that no objections are filed to a p€rition for approval and

juciicial review of al agency decision or reporr, t}re coun in the Walker River Action may, in irs

discretion, accePt the agency decision or report regarding a change application without further

procecdings.

S€ction 7.11 Excepr as provided in section 8.2, the scope and standard of review

goveming a p€tition for aoproval of a compliance order shall be deterrnined by the Coun on a

case-by-case basis.

ARTICLE VItr

TRIAL DE NOVO IN CERTAIN CASES

Section E.1

The tiai shali be to the court without a jury. The eviderce before the court shall include the

admiaistrative record prepared and filed ia accordance with these Rules and Regulations and any

other reievant evidence offered to and admitted by the coun.

Section E2 In a petition for approval of a compliance order involving an objection to

a compliance appiication of the United States of America on behalf of the Walker River Paiute

Tribe or of the Walker River Paiute Tribe on its own beha.lf, the Court shall conduct a trial de

novo on the objection of the Tribe or the United States. The rial shall be to the Coun without

a jur-v. The evidence before the Coun shall include the administrative record prepared and filed

16



i '

ln accordarce with these Ruies and Reguiations and any other relevant evidence offered to and

aciruned by the Coun. The scope and $arciard of review on a.ll matters other than the objecrron

of the Tribe or the urured Srates shall be deremuned by rhe co'n on a case-by<ase basrs.

ARTICLE IX

INTERVENTION

S€ction 9.1 In a.tl proceedings before the federal coun, whether for judicial review of

an agency recommenciation or for mo'dification of the Amended Finai Decree, Fedenl Rule of

Civil hoce<iure 2a shail appiy to aU potential intervenors. ln exercising its discredon to permit

permissive intervention on behalf of one not a party to the agency proceediags, the court shall

consider whether the potential intervenor hes shown good cause for taiiure to panicipate in rhe

agency proceedings.

Section 9J Upon timely application anyone shall be permitted to intervene in an

agency proceeding: (l)'when a statute of California, Nevada or the United States confers an

unconditional right to intervene; (2) when the proposed intervenor claims an interest relaring to

t}le subject of the proceeding and is so situated that the disposition of the proceeding may as a

practic€l maner impair or impede the proposed interveno/s ability to protect thar interest, udess

the proposed interveno/s interest is adequately represented by existing panies.

sectiou 93 upon timely application anyone shall be permined to iatervene in an

agency proceediag: (l) when a starute of California, Nevada, or the United States confers a

conditionai right to irtervene; (2) when the proposed inteneno/s interest and the proceeding have

a question of law or fact in comrnon. ln exercising its discretion the agency shall consider

1 1



whetier the intervention wiii unduiy cielay or preju<iice the determination of rhe nghts oi the

orieLnal panies.

S€ctiotr 9.4 A penon desiring to intervene shail serve a motion to intervene upon all

pa.ires to the agency prcceedrng. The morion shall state the grouncis therefor and shall be

acccmpanied by a pleaciing setting forth the posirion of the proposed intervenor for which

:nrervention is sought.

l 8


