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?14 F|NDINGS OF FACT AND. CONqLU-
,sloNs oF. LAw. '. 

,
In tIrc Ditlrict &wl qf- llw fuinil ,hdiaial, Dist iln

. of the. slate of Na:aila, l*Id' in nil' fot tlrc funlg,

ly

of . Dougla* ' ' ' . :

JOSEPE .I0$$9, I :
: Plaintif,, l: ,i, ;

.  .vB. t
JOITN Q, ADAMS, I

?16 Defendnnt.J , rr : i,

,.fhis corrre cone orr regulorly to bo trieil by tihe

Court ot the May tern' A. D. 1879. , The plain-

tiff eppeered by l.:5t. lf. Ctrrk, Esri', hie rttornel

and ttre ilefendsnt eppeoteil by Moses Tebba qnd

A. C. Slli6, Drqr', hie ol,toroeye. The ploirtifi, ttt

sointoin the iasues on hia portr intmduced evi-

dence, oral oail documcntory' The defendaotl to

rupport the isEues upon bir por! iutmducid dvi'

-.- dence, oral anil documentary. After whioh tbe
'fo 

o*o* wes argueil to the Court by counsel for

plnintif rnil defendnnt, ond waa tcken under od-

vieement by the Oourt' And nor the Oourt'' be-

ing fully edvis€d in the premicer, nskea ita finil'

inga of fact anil ilecieion sr lollowe I

l. Tho Court flnds frotn the pleadinge thettbe

plaintifr it the o*ner in fee timple of obout eeveu

hu"dred ond fffty acrea of land' rrhieh is situot€d

on sierrs creek, in soiil Dougler countyr Ne'vada'

rCfro* rr_rnt l$Uiy rtD ^rcuvtg
mfllFtf'of *c rrBt ANDR86OI]00

I f;*l trff dr-glrFd.6* lqy oa6c
dlbl. d r. Orfl d|t.d{ l. l*{*r.cf rtrEllv.|r rd

- - t  - \  -
rrcodraDl*llrira-)/M,--- .nlfo
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717 and in eectiole,, three;:t€n and ; ehveuu ,lo,ynqbip

thirteeu northi.,roJrge .l|in€tr(€D, easti Mt, Diablo
bsae and meridion, Thot said lnnd ia agricultural
laud and F![uiree wpt€r to irrigete. it nnd that the
plailtif, rcquirts water for hie ctook nnd domestic
purporea. That said Sierra creek is .r oaturel

. 
wet€r courec, flowiug through tbe,aaid, plaintifs.
lcnd. and the plaiutifr hae no other rource thnn
said $ierra creek from whicb to obtsin hic weter'_.^ 
for hia agricultural, atock cnit. domestir pur?ooea.

718
N, Thrt thc defendrnt, John e. Adous, is the

owner in fee of the lind described in eonploint,
which is eituetexl upon ttie gaid $ierro creek: Thet
the defendrnt is a ripsrien. pJoprietor upon said
Sierra ceek, imd that pert of the watere of seid
str€a,m gre ueceesary for irrigoting defendnnt'c land

d for his domeetic purposes.

S. That tbe plaintif, Jr_aeph Jones, is ile
_-- owber of o ueuliuci iu the woters of eoid atreoin,7ID *o6 that he oud lris grnntore firet,*Bpropdateil and

used, oud that he ia the.owler, by righl ofappro.
printion and use, of geveu-denthg prrt of all tha
rster customftrily ho*ing iu e&id. sireom. That

. the plointi4 Joseph Jcnes, ig .entitled to uee, oo
the ffrgt npprcpriator, up'on his 

"did 
Innd, opon

each cnd efer.y pari thereof eeven_tenthe oiell
the water cuitomarily flow itrg in said Sierm oei:h;,
ond is entitl€d to divert.the, ssiit wnter fmm thei
mid str-enm upon hie soid ltrid by raenns of fumee.
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?20 ditchcr, or othcrrliee; end to uee the saoe.upon
hi.C rqid lmd for the irrigntion theieof; rnd fo use
e,q ,rrrush of the sa,id reven-teutbg .oigrid rqe*m eq
ie _ ne.ceesery for hie stosk and .,domeatic purl,oFeF.

1.. 4, ;.Tlut the grnnteea'of,the Gdvernment of tho
.Unit€d'SLrties for'910, acres irf .!nid lmdr of. lloin-
titr ioguircd title thereto ftom.the "tUuited; St*tirr
by p*tent, beorinf,.,rilnte. of '1806, ind. rciil:idrida
are situlted upou,enid Sierrs- ctEek.add both rider

Tr r the r to f .  i ,  '  ,  : .
' 5. Tbet 'the aefendbni, Jokh Q. htenl; ii" the
opner ofs uaufrirdt ii the rroteri of ,'6siilt"Atfi!&m. '

lnd-tilot he cud hia gr*ntor; iri!'tha ye.J'tiido,
rppropri*ted 6nd ui€d. dnd.thaf hL idi,th€drihdr;
by rigbt'of approirrfttion anil ,uae, of tli*fo,tilithr
port of hll'thelnater custo$milj' fii,wihd'iii dittd
rtreeui; ahd that eeid defendriat iu riUdttled to rlie,
e6 the ffrtt nppropriator, upon :hii fdiil UiA;,dta

".,., 
[poo eoch nnd every part, thereof, t[de-{enthE of

Iz't rill the wrter curtomoiily howing 'iri, ;nid Sle'irir
crrek ; oud k enritled t6 divert tte i*Ua w|itul f*^
the goid atream upon uaid land by meruabf f,trf,ea',
Eitcher, adtl otherwire; erid' to uei'the'*iine upn
hie ssid land for the iirlgotioti'therebfl flnd to'rise
ro much of the erid thrrestentha pax if 'egid Ftiigm
e^r is neceasnry for hie stock a,Eil ilonieitio purilwc.

6. Tbe Court further flnds thot raiil . plaintifr,
Jooeph Joneg, is entitled, as againit the defendant,
John Q. Adcms, to dirert his part 9f tfre water,
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726. tt is ordered thrt dccree be eutered in conformity ,'..
sith the forcgoiug ffndioga, rud thei each plrtl
pav bis orn costs. 

g_.o, 
,II{$ 

, 
,

District /udge.
' :

DECREE.
In tte Dhtia qrfi of tIE funl,,Iudiai;I Dhiid

qf ilte StaJc of Nnadat lald k and for tlu. fumtg

ZZ,i ol Dougtda , ,

JOSEPEJONDS,  I  , . . .  ' i
Pleindq I -... .; j i.

J0EN Q.  ADAMS, I  :  , ; ' : i  .  , :
:. Defeudpnt. J .. i.., i

This couee haviig beea iiubrnitteil 0o'the Court
rt e former ilay of the May tarin therdof,' riuil the
Court havin$ maile itg fitrdiugi iirrl tdeciiion ' and

7o, tonclusiolr of Ir*, therein d{rldging thi'plointiff, . "Joteph Joues, to be the blmer and eotitltd to ure 
' '

seven-tentbe p_til' dJ all tbe witer 'euitouiirily

0owing ir the erial Sierie creelt, and odjudgiag tbe
drfcnrlant, John Q. Arlnrnr, to tie tUeti,niellCnd
entitled to uae thrcie-rcuthe of oll the #atnr cur
tomarily iorving in 

'soiil 
Sierrs crceh; *ntl the

Court hnving orderecl a ilecrce' rnd' perpetual
,injunction enjoining tho tlefendant, hig , rgentq
'pen'ente and guccesgom iu interest fiom in aoy
1rroirnor dcpriviag the plointiff of the ssid seven-
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. Thet tbe . .r*id r <ieftndorit l,J6bn;, e. rtderfis,'lii.
connoction with."his sEid..,lnnilr. is rths; o,vrrgr 0f
three.tentht .of .the, *ate4 cuedomrrilV ; fl owing in
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?84 .,,t;3;*'T$;,,,,
Dated Auguet zgt It?9.

The plaintitr rpecites *nd will rely od; hia
motlon for o new ttial, rrpon. the following en'on
conmitted by the Court on the triol of soid oru*:

fhe Court ered in noaiog p;a'dF";ri"*.ti",
defendnnt ir o riporiau propriefor, gr thet nny of
defendoati le,ndr, erccpt fody aoree enquircd in



I ,Ioses ,. -\t- lrts. ISup. Ct.
r ) r ' i r r i , r r r  , , l  t hc  (  l r n  r t -T la$  I { ,T ,  J ,

trrrl 
-I 

am .ruthorized to say that they fully concur in mv
couclu-sion.

[So. rosl.]
.IOsliPH .IO\t)S, Aelarr,.rxr, t:. JOHN e. ADAIIS,

Rrspo-...orxr.

. iLr l , ; f , . , r rEYr ots 1}rRDxs_\\ ' rn i \  SrFr. r ( . rn\r ._\yhen rhe not ice of  nrot ior)
for  ne\r-  t r i i i l  r l )ec i l ie , l  is  one of  the BrorLnLls re l ier l  L lpon:  , .Thr i  sr j r l
r le, . i \nI ' .  r in( t ings rrn, t  , tecree rre agl l i r !s t  tar , , , rn, t  t t ic  s leci l icnl ion of
r f f ( r r  rn the r t r renrer l t .  \ rL i ( ,h $orr l ( l  hn\ 'e t )ecD DruIer i f  fhsscr l  Lrnder
r l r is  srLl ! , l i ! i t ioD of  crror . ,  r rns r€f€r fc i l  to *  

" r_" . ; . "  
: , ron ni t tcd by' "  t r I  o r l  r l r n  r r i  l  u i  r t r .  r ! : r ' ' :  I t t t , t ,  r t r : r r  t h e  r t e ,  i t i r , a t i o r r  $ r s  s  r t i

.  rcnr  L l  ,Ler t r ro l rer  .nbr l i ! i r ion oi -ef .or .

. lrpE-\r, from the District Coult of the Second Jutl icinl Dis-
I r i, ' t . D,rugla,. Connt_v,

l '1 , ' .  f r rc ts  r te  s tn lcd  in  the  op in ic rn ,

. \ ' .  , { , , , / t , J , ,  i , r .  f , l r  - {ppo l l tn t ,

,1 .  t ' .  L l l i s .  io r  Responder r t :
' l ' hL ' lppc l lnn t  

i s  no t  en t i t le t l  to  l le  hea id  on  the  n te l . i t s  o r
tlr. i l lr l l i 'rr l. lnclusn tl:r,r.e is no suclr s-qignment of ertot, anrl
- r r r . i i l i , r t ion , .  o f  p l r , t i cu l r r t  c r ro r .s  L ln t le r  auy  o f  the  grount ls
rrrrrcrl in t lrt '  r iotice oi motion lor nen, trial. as ;he law
:',r,rrritcj. ( l l i l ,orr r-. lf ' i l : tn, t it Cal. :J99; vi[hnc r. Riten,
ls l i l . lorl l San|t,,: r.. )t,.,vuhon,lt,) kl. 21g; - 'orbrtt y. Joht
) \, . j{r;; )f i II ' i  ir. lns .s. Jlitsrhnirnt, hI. tt i t; C,rl, lnrl i
t ' .  t i r r lu .  I , l ,  ) l i t l :  L r t t i  \ ' .  , -qz ' r )sor ,  10  Id .  !g i : i ;  S ic , . r r ra ,
r .  ' r ' /  r r r , : r  L l .  I ; J ;  ^ \ ' , . r ' l  t .  l l ' 11r .  reo1t ,  f t1 .  16 ;  . ' |L  f . . l t .  C tL
r -  l ) , t . l , t ; ,  t i  i , l .  J6 l . )

I l r  r h e  (  i ) t l f t ,  I L r r I r , r i r , . l . :

I i  r , .p , r11r11 ,111 r , ) l t . l ( l r  t l r i r t  l l ,p r . l l l n t  i s  no t  en t i t l cd  to  l le
I t ,  i  , ' t t  l t ' '  t , r , ' r ' i t .  , , i  t l r i .  c r r . , , ,  l x .c . l l se  lhe l .e  i s  r r .  s t tch
r s s i - . 1 , , 1 1 1 , , , , 1  o r  s I t , r ' i l i , . . t t i , , r r , r i  , , r . r , o r s ,  i n  l l r t  s t l t t l ' n r e l l t  o | l
.  r  i , ' r  l , . r r  t t i i r i . : ! s  1 ! 1 , , J t l l t L l l  r , . , ( l u i r , , s .

. l r r r r .  I  S39. ] J otu,:s '. Ao.\rrs.

Opinion ol the (r-rrrrt  I Iu$1c1',-I .

' l 'he notice of motion for new trial snecified ,{clerxl Ftlt l-
t( 'r] 'grounds. Among others the tollorl iug:

";1. Tha,t said decision, f lndings and decree irrt agrinst the

"{. I lrrors in law occurring at the tt ial rncl rlnlr- exccptcrl
to by plaintiff."

The specifications of error are fls iollo\rs: "Tlre plrintif l
specifies and wil l reli on his motior.r for r nel. tr. irI upou thc
follofing errors committed h-v the co_nlt oD thc triLrl of -.rir l
cruse: x * * The court elr.ed in l irrt l ing trnd dectecing
dcfcndant eDtit led to three-tenths or.an"r. of thc natels of saitl
. ' ireanlr as &n oppropriator, it clerrlr: rppealing frorn tl)e crj-
, letce, aud rlso lrom the fintl ings, thrt the pl:riutirf u'ts l
l iparian proprietor as to the said stream, hi,{ graltors hll inl
rcquired the ti i lefrom the Lrnited Statcs to thrce hul)dr.e(l irn,i
-{ir ity acres of the land claimed by plaintiff in 1S{j. i, aurl it
t lso appearing that the defendant hrd not acquired ylrrirrirT,_.
right lrs a tiparian proprietor Lry grant or pl 'escription.: '

I f  appe l lan t  had omi t tcd  the  ryor r l s  "corunr i t t l r l  l r l  t l re
cor r r t  on  the  t r iu l  o f  sa i r l  causo, ' '  i t ,  \ ' o l t l ' l  h r rvc  l re ln  cur t l r r l r ' ,1
thnt this specification referred to thc thircl snLr-division rt:rtcrl
in the notice of motion lor a nel'tr i lr l . tntl l .e art ol ouinirrn
lhx t  i t  i s  su f l i c ien t ,  in  i t s  te rnrs ,  io  . ru thor . i z ,  t l r i .  , :o i r r . t  : , ,
r ' lcterurine whether the codrt errerl in r.eurlt 'r. i trg the jurlurrtrit
i t Llid trpou the finding-*; bnt respolrleut colr( ' ld-r thxt l). i ' thc
use of t lrese rvortls (rrbich rrele rvhr' l lJ. l lnrrret'srrtr.,r) l lrp0llatrt
has  e lec te t l  to  re ly  ro le ly  upon the  four , t l r  tu l r - t l i v i s i , ,n ,  , , r
glound, of his rnotion, lnd.thut t lre specii icrtiou tloes not r.t icl
to  ru1 '  "  e r ro r  in  low occur r i r rg  : t t  the  t r i : r1 . "

\ \1  tg rce  w i th  respondcnt  t l r : r t  the  sp lc i l i c l t io l  h r , -  1 , ,
r lpp l i ca t ion ,  rnd  c rnuot  be  co t rs i r l , t l t l  t r l r i c l  thc  i ( tu l  r l r  ru l ) -
r l i t i : i ou  , r t  the  grount ls  fo r  : r  ne \ r  t l i t l .  l l u t  \ !e  rL )  Dr ) t  t l r i l i l i
ihe )anguage of ciiuusel, lborc stlrterl, dcst.rot,( thc vrrl ir l i tr. oi
the  spec i f i c r t t ion  in  i t s  app l i c r r t ion  to  t l r r .  th i l r l  su l r< l i ' . . i s io r .
IIo celtaiuly erretl in his conclnsiorr t lrut the cltor rr: l ietl rrlrorr
: l ro t t l r l  l rp  c lnssed ts :u r  e r r r r r '  ' r conr l l r i l ' .  r l  l r t  rh , '  c ( , l r '1  , , . r  i l r , ,
tr iLrl l f -r ' , ir ' l  ciruse)" rnd if hc hirrl ')nl.\- -itr itf( l t lrut glouurl iu
h is  mot iou  the  spec i i i ca t iou  \ rou ld  hurc  bse t l  iu - .u l l i c i cDt :  l ru t
h is  n r r ' r l i o t r  p toper ly  e rnbracet l  l r ro ther  g l . { )u l r ( l  uu( l . r  $ l r i c l r
this specil ication is sulHcient.
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, s l , 1 , , \ r  r , . . \ l \ r i i .

i t t , i ' , i , , : , , , i  r l , ,  r ' , ' , r l  l t  ' \ ' 1 , . \ ' . . t .

( l ' , t t r t i ,  l . l t  r .  l h t i t r . , , 7  \ u r .  ! S 7  i  l l t  t l l  \ '  / i r r . / r c r r i . ,  i i ( l  \ .  ' 1 .

l ' i 1 .  ;  l ; . )

\ \ ' l r r : r r  i t ,  i s  s r l i , l  t l r l t  s r t r l '  t r s r  t r t t t s t  l r c  l r r r r dc  o f  t hc  N t t c t  t r s

r lr i  i rr  ;r l l i r l i ;  ( l rc trr l l r ' r ' i l l  l iglr ls rrf  othcr Pro1rrictors, i t  is lot

r r r r . l r r r t  i l r r r t  t l r n l r :  r ' l r t r t r t , r t  Lc  l r r r ' d i t , r i t t t t t i o t r  o r  dec r€ i I r i e  o l  t l l c

{ l .rr  of rtr t t t ' r ' ;  fot i f  t l r is sl tott i , l  l tc 11trr rt t lc, thetr rro ol le coui

hrr lr ,  :rrr.y lrr l l rr l tc u$o of t l rc rrrt tcr fol i t l igot ion, which Drust

rr(, ,( ,ssnl i l l ,  in olr lcl  to bc Lrcncficial,  l rc so usecl es to I l l )$orb

rr:.rc or '  l r 'eq of l , l rrr rvrtr: t ' t l ivcltcr l  fol  this purpono. Thc lr tr t l t

is { lrrr1, rr lr l  t  thc lr t inrr i i r lcs of t l rc ()ol l luort larv in tel.r t ion tn

l i1'rr irrn l iglrts, i f  nyrpl ir , tble to ortt  circunrstalcee f lnd con.l i-

l iol ,  t l rorc lrrrst bc tr l lorvccl to al l ,  of that rvhich is cornmon, a

r{rrrsr)r l i tblc rtsc.

I f  t l rc juclgrncnt hntl  bcctr basr:r l  upotr thc f iucl ings in rela-

t ion io r i l ' in ' i i rrr  r i i lhts, i t  worrhl,  thctcfore, hare becn nt leant

ns flroltblo trr rcsporrdctrt [s it, nolv is. 'Ihe court \1'ot1ld not

h:rr.r  t j ivcn eithcr 1'ntt l  thc l igtrt  (o rbeoltt tcly r l ivcrt auy por'-

t iorr rrI  thc lvrtcr '  :rryiry frotu lJtc st lcntu, rror t l lorvct l  to cit 'Lcr

rrr.r '  dr,f i i r i tc r lr tr tr t i ty ot polt iorr h,t  tho ptrrpose of irr igi l t ion,

lrrrt  ryorr lr l  l rnvr: givt 'n to enrrh rt  relsonable uee oI the r. t&tor, au(l

r lL tclrrr intr l  tho qrtcst iott  of rerrsotvrLle use by the .part iculor

fr l ' ts trrd cir(:rrnrst i i r l t{ ,cs t ts l trr t ' r tLrr l  by the evi i lence' Uudor

thr Lrr l ts of thc ( jorutrrotr l trv thc jrrr lgtrtclrt  tnd <Iecleo oI the

coult rvoulr l ,  potl t : tps, l t tve to be rnorl i f iod Bo os to coufotl l r  to

t lrr .  r i rrvs wc lrn\ '( !  crPcsriai (( 'hirn l t .  { :  l l t ,  Co' ! '  I"Lrr iN. '

2 Srrrr.  19f);  Sanrt t .  l )nnrluvrt,  tn. 458-4(i0')

I i r t  r l i r l  iLc (!orrrt  crr i tr  l rr trr lct ir t ; ;  i ts jrrr lgnrcnt t l r( t l l  t l to

r igirts o{ thc ytrLies, nct luitcr l  b. l  al tplopl i t i ion, as strt  {ot ' th i :r

t l rc thi ld ru<l l i f th l indir: ;1s? In r l l  of thc Prtci6c corst statcs

rrrrr l  tcrt i tot ics, pl iol  to thc lassrr:. :c ,r f  t le nct of conl i lcs$ o[

Jl ly 2l i ,  1S{i l i ,  lhe r loctr iucs of thc r,o111r-ro1 larv, dcclalatoly oI

t lrrr r ights of r iplr irur plolt iotots rt ,spcr;t i r tg t l te use of ntt t l r ini l
' lotcls, l ' i ts hcLl to be i l tyl t l ierr lr lc, ot:rp1t1icab1e olr ly to rL rtrt l '

l i  rrr i tr .r l  cxtcnt, to tho l ' t i t ts anrl  t tcccr ' isi t ics o{ thc pco|lc, l  l t r ' l l r '  r '

< rrgrrgr, l  i r  trr inirrg, : tgl ictt l i t t l t l  ol  othct pursnits; rur{1 i l -  rr" '

, L ' r ' i , t c r l  t l r : r l ,  1 , r ' i o t  npp t , r i r l i l l i , r l  g : r l o  t ho  bc t t c t  f i : . ' 1 r t  i "  l l

r  s,:  ,  ' f  t  l r , '  r ' rr  rr rr i rr{ rrul l t  s to tho r:x l l rr i , ,  i rr  r lrr trrt i t ,r-  rrrrr l  '  l rr  r  i  '

r r ( , ,  " i ! i L r ' , r  
l r I  t l r r '  r r * r ' s  t o  r r ' l r i c l r  l l r , '  s l r t c I s  r ' c l c  t r l ' l ' l i , " l

r r r .  l l , r ' r r r r i r t l s r r l  c t r s t , , r r r o f  t l r r '  r ' , ' r r , , l ,  s r r n ,  l i o r r o l  l r r  t i '  ; '

,  r , , 1  , 1 ,  ,  i  i , , r r .  o f  t l r , ,  r  ' , r r l l '  i r r  l l r ,  r ' r ' . l r l l t i v r '  l i t ' r t '  r  : i '  i  !

r ' , r . ,  ,  r r r r , t  : r ; ' 1 ' r ' , , r r ' , 1  n r r , l  f , , l l , r r r i , l  l r ;  t l r l  r l ' ' r ' i '  t '

l 5 ' , i  I , ' ,  I  l f i ; .  - l Jo.*irs u. Ar,r lrs.

O L , i n ; . n , ' f  l h c  C n U f t  l l : r x l , \ . J .

r:rt,r.{rDrG court of the [Initerl Stltt.s. ]n tLjs conrlit iorr oI
rrl l ir ir:s, the congrcsl of tLe United Strrlr,s, orr thc trvrrrtv-sistL
,'f . lrrl l ' ,  18C6, lassctl tbtr act ..grrrrt irrg tlre r. iglrt r-rf irnr. t,,
, l i tch ancl crur:rl orvuern over tho prrblic l irrrds, nntl for otLr;r
lmrposes," the ninth sectiou of rvhich rot<1s ls follorts: .. Tlrnt
lvhcnover, by pliority of posnession, r. iglrts trr the rrsc of ntto.
for rniring, ngriculturtl, lurnrrftrctrrrirrg or. oIL<,r Inr]roses, huic
regterl rrrrl rccr.uerl, anrl the snrrte alo r.et:o;1rrizerl nltl lcliuos.l-
crlgcrl lry thc locrrl crrstnrrrs, ltss. ulr, l t lrr. r lcr.ixiorrs of cr.rrrlts,
thc posscstors nud orvrrer.s of suclr r,cstorl riglrts s)rrrl l  bo rrrrrit-
ttitretl altl pr.otccte<I iu tle sanre; aucl thc riglrl, of rvrrr for thc
con$tructiol of ditchcs and conols for.t|c lrrrr.tnses oforosnid is
Itctelry nr'ft n, rrvl cdgc,l arrrl confirrrrnrt: pr,,r;,t i ,t. lrorvctcr,, t)rrri
rvhenever, tftcr the ptssrge of this rrct, :rn.y lersotr or lJcrs(Jrs
shall, in thc coustrtctiel oI any ditch or. cnnnl, injrrrn sl
durrlgo the posses$ion of rny settlcr ou thc pull l ic rlotruriu, t irr:
patty coluDriit ing sueh injury or rlarrrngc slrl l l  irc l inllc to re
pltty injurctl for such il jrrn or clrrrrragc, (14 tt. S. Strt. 2;:l;
l iev. Stri. U. S, 2&?C.)

-[u consftuing thig scction, tLre conr.t, ]t I lutir: lht t. l lrt iutx,
euid: " 'Tbe rct of corrglesr of Jrrl l ' ,  1S{iri, j l  i t sirol.s urr_r.-
tL i r rg ,  shorvs  t l rn t  lo  r l i vc rn ion  hnr ' l  l r ro r io r rs l r l rcc r r ; ru t l ro r iz r , , l  ;
fo r ,  i {  i thnd ,  uLer rcc  i , l r c  ncccs* i ty  

" f  l r rss i rg  l l r : r t  i t c t ,  l l r i c l t
ttppenrt sirnlly to hlvo beeu acloptrxl to p.oi(,ct thosc $,ho ,rt
tbtt t ime rvcrc clivcrting vnter froru itB lrrtLrr.t l cl l luncl.
Doubtless tr, l l  patantu if iFrucd or l i t lor rrcquir.crl Jronr tho Urritcrl
Stntox rinoc JulJ., 1n{;ti, lrc obtrl irrcrl sri lr jr:,.1 t,r rr r, i;1lrts r.: i-
i s l ing  l t  tha t  l in rp .  l tu t  th js is  a  r l i l l ' c rn r i  cn*n ;  fe1 .  i1  11 ,g
appellrrnt has oty right io the rvatcr', lr<, ncrlrrirrrl i t b.r.f lre
putent issuctl to hiu tlo ; 'clLc bcfotc thrl, t irrc, arrr' l  rvjt lr
vhich, thereforc, corrgrerJfl could rrot j ntcrfctc, I lut rrc r1o rrot
trurlerstancl it to be clairretl that tLe nct tlor s tlir.cc y :rlfc<rt tlris
crtse, brrt ihat it is olly referrcd to as cxhiLit ing flro polic;. of
l l te getrerol goycmmarrt. The anen'cr is l lrtt thc polir:r, l tcgtn
\it\ th[t tct, wrs l lcvcr in arry va;.srDcti{r]tcci ol suggcstcrl
;,rtttt to thc tiue of its prsslgc, urrl t lrcrcfor.c Las notlrirg to
l, l ' i th this cnsc." 1? Ncv. 2S0-)

t,.tt t'niat lI. t: l1t. Co. t. Ihris, su.pra, it l'as cloinrcrl by rc
i rr ' l ,r:rts t lrnt tho act of congrcnc confirrrcd thcir rigJrts' '  r", l lrr- prior.ity of npproptiatiorr; bul the conri igrror.ul

': lr :rr(l (rtrdor.sed tire doctritcs ormrcittctl by re cqurt

. i , )
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r l l ' i ' , i  ' r , ' l  r l ,  t , ' , r r  1 l : , s l ' r . , 1 .

I  s ' r  1 '  , i . ' i , l r r \ l ; s  C .  l \  I ) . \ \ t < .

i ) t ' i  i , ,  i r f  I | l .  C,nr  - t I t r \ .k . \ . , . t .

1 n  l , t t r : , i , L l t  r ,  l l t i ' t ' : .  \ \ ' r . r r h ' r r f  , ' g ' i t r i o r r  t l i ; r t  t r : c  r r i t r t l r  s ' , . -

i i , ' r r  o l  t l r c  r r t  |  , ' l  l u r r ; 1 r ' r ' s s  l o r r l i l r r r r  r l  i r )  l l i ( j  o . r r l r c l s  o f  r r r t (  r -

l i r : l r l ;  r r r r  t l r r '  l r r l r l i r :  l ; r r t , l s  r r f  l l t c  l l r r i i r ' , 1  S l : r l c s  t l t c  t r r t r r r c  r i l l l r l s

rr l r i r . l r  t l rr ' r '  l r l l r l  rrrr, l , , t  l l rc lor ' :d r ' t tslorrrs, lar,;s rt t t , ' l  ccit ' iotrs rrf

l l r r . r , r ' r r l t r  1 ' r ' i ' r l  l o  i t s  o r r : r r t t r t l t r t :  l l r : r t  t ho  n r t t  o f  co r t g r c ; s  r l i t l

rr ,r t  inl  l rrr lrroo, lr){ l  \ ! i r ' r  not inte.ni lcr- l  to irr tro<hrcc, rny

rr,,rv slstcrn. or tr) cl i lcc r l) .y lrc\ i '  or i i l fcr.ent pol icy r l lx,n

1lrr.  l rrrr l  of t l ro g, ' l r .r ' rr l  l jor 'r l r 'nrrctt t ;  t l rr t  i t  rccogl izr:t l ,

srrrr,  t iorrr ' ,1, 1'rrrtor ' lor l  :rrr l  r :onfir ' rr tcd the sJst{m alrendJ cstrrL-

l j : . l rr ' ,1 b.r- t l r |  r ' {storrs. lrrvs nrrd dccisions of courts, lrrd 1rro-
v  i , l ' , , 1  f o l  i l s  co r r l i r r u : r r r r : c .

\ \ 'c lrrrr l  o,x'rsiorr ir  l iarn* v. Srr1,-r),) ,  10 Nev. 2i10, to <lrroto

l i i l r  r 1 ,1 , r ' , , r ' r r l  l , h i r  , l . r , t r i r c "  : r r t t c runce r l  by  t hc  s t t p - . cn ro

",rru-t of l l ro ( irr i ter l  Strrtcs in . / l rrsr:ry v, t 'Tcl lagler, tLrt tbc

l l .) !cr ' l rrrr. l r t ,  l ry i ts si ]r . .rr t  ne(lrr icscotrcc, ] tnd asscDtcd to aDtl

rnc.nl lge',1 11. occlprrt iotL of thr,puLl ic l t t trds for rnining pur-

plsi s ;  t lnt hc rvlto l i lst coruc(:t(,( l  his l tbot rvi th the ptopclty

oylrr to ;1, rrr:r ' ; r l  csl, lorrrt ion, in rrt trrr ' ; t l  jusi icc tcquiret l  n Lctt<tr

l i q ! r {  t o  i l s  r r . r :  n r r , l  e t t i , r i u t c t t t  t l t l n  o t l r c r : n  r v l i o  hn t l  no t  i { i von
s r r , . l r  I . L t r r r r ' ;  l . l r : ' t  t h r r  r r r i r r r ' r ' s  o t r  t l t r '  I r r h l i c  I t t r r r l s  a r rd  t l t r o r l gh< r r rb

l lrr ,  l ' , rr : i l i r :  !rbrrt(:s ruLrl  tcr i i to|. i r :s. by t lrci I  ctrstotus, us qcs, nnd

n'rrr lrLt irrrrs, lrrrr l  rrxngrrizcrl  tbo irr lrctrrt t t  j rrst icc of this pl in-

l iplr ' .  :r :rr l  l l rrLl i t  htt l  l rorr rct:ogrizetl  by legislat ion, and

<,rrf , ' i , rr .r l  l rr  l l rc cotrts, ,r1rd l inrr l l l  lPPlovcd bv thc lcgislrt t iorr

ol ( : , ,n,rr( iqq in 18l i{ i  ;  tLrrt  this pl irrr: iulc rrts erlrral ly nppJicable

l.  LIrc rrs:r ol rvt lcr-on tLc |rrbl ic larrr ls for urrrposes of irr iga.

t ir ;rr;  :urr l  rvt:  , l r- ' r : lalcr l  that i t  logiorl ly lol lorvc , frorrr t l te legd

1r' irrr: i111r's rntrorrtrccrl  i r  that cnse, t l rab thc f irst appropriator of

t lr , .  r l rr tq:r 's of l  slro;rnr lrrrr ' l  tbo r ig}1, to iusist t l t t t t  thc rvatcr

lL:t  i rr ; ;  t , l tcrci l  slrot l l ,  "  t l rrdrrg thr: i r t ' igrt t ing seasorr. be strb-
j , c l .  t o  l r i s  l r , l son r rb lq  u r c  a r rd  c t j o l l r r r n t  t o the  f u l l  ex ten to f

lr is ol iqirrt l  t l rproprit t i , rrr :urd i)cncl ici t l  use."

l .rr  / i , rs, ' i7 r ' .  ( , lal latfutr,  thc corl t ,  nl tcl  qtrot ing the rr iuth scrt-

t iorr ol l l ro irct,  of ( 'ongrcss, srr ir l :  " I t  is vcry cl ir ' lcnt t l r t t

co r ra r css  i r r i c r r r l c r l ,  : r l t l r o r rgh  t Lc  
' l r r r g r rage  

used  i s  no t  h rL l ' 1 , r ' .

lo r lrrr l l l r izc as vl l i , l  thc ( irrstorr i l r ' r  l l rv rvi th lcsltcct to t lr , '  ' t ' ' '

, r l  r r ; t t c t  r r I r i r ' I r  ho r i  g l o r s r r  r r l ,  r l n l o r r t j  t hc  o r : c r t l r t r r t s  o f  1 , , r 1  l ' '

l , r r r , l .  r r r r , l l r  t l r t ' 1 x ' r ' r r l i r r l  r o l c , : r r i l i r , s  , , 1  t I o i l r o r t l i t i on ;  r r r , , l  i t  I

I ' r . r ' r r r , r l  l ' '  s l l r r r r t  l r . r ' r ' r ' i , 1 , ' ncc  r ' f  i l r , ' l o l r r l  c r r r , l r r t r r r ,  r ' r  I  '  '

l , ' i  . l , r { i , , r r  , ' l  t l r c  r t : r 1 , '  o r  I  r  '  r  '  r  '  i  I  '  r  ' . r  .  ,  ,  t  t l ' ( '  , 1 , ,  i " i , , t ,  '  I

, , r , r 1 . .  ' l  
l r '  r r r r i o l  , ' i  t l r , .  l l r ' , ' .  ,  ' ' r r ' I i i i , ' , r "  i t t  t l  . I

, i , rrct r ssol.uirrl to 1'ire pcrfcction of rc riglt l ly prior_it.y;
,.!,, i  ir i i lsc of corr{l ict bctwccn o locrrl custorl all l  a slntrrtor.r
',;1,rlrrl i ,rrr,_the lai,tcr, ns o_[ superior auflrorit l,, nrust ucccssaril]-
,,, 'rrt lol." (20 \\rall. t i8:1.)

Itr ,fatntison v. _lir ir.b, counncl for plnintiff corrtcnrlccl f lrrrt
of t lre trvo rights nrcutionctl iu thc rinth ncction of thc
act of ( 'oDdro$rJ,. o lI the right io tbe lsc of vatcr ou rc
prrblic lands, at:quircrl b.y priority of l)osscssion, is <lcpcnticnt
rrpou locnl crstorns, larrs mrrl t lecisiols oI rc coru.ts; rirrt l f lrrt
the right of NaJ ovcl' $uch l{nds for the corstr.r<:tiol of t l i tclrcs
irnd calals is confcrled [lJ6olutcly ulorr flroso rvlro h^uc acqrrittnl
the rvlter-r.ight, rnd is rrot subjtct i ir i ts crrjo,yrrrcnt to drJ l,,r:nt
eustor)r$, lav$ al(l docisions. Tlre corrr.t r.cfrrserl to s[st:rirr |r is
position. It_srrict; ,.The objcct of th(!,{c(:t ion s,ls to gir_c rc
sanction of t lc Unitcrl Strtes, the Dlol)r. iotor. of Lunrls, to lxrs_ltoqsor). rights,_ wlir: lr lra,i p.etiorrsl.r rr str,, l solr, l.v ul,orr l lrc

.  loc l l l  c l t s to rER,  ln rvs  r ru r l  r lnc is io r rs  o f  t r ro  ca1 l . {s ,  r r r , , i  i9  1 r r .n . r , .1 ,1sucir rights froru bcing lost orr a srrle of rc lrrrrrin. ,. l ihtr sr<r_
tion is to be rcacl itr conucction rr-ith otlrcr: l) l,o1.isi(,us of t i l . l(:t
o{ ryhich i6 is n prtrt, otd in tLc l iglrt ,rf ruatfcr.s of prrlrl ic
histoly relatirrg to thc rrrincral lurrrls oI rc tirrit lr l Shrtusl,,

Aftcr stating, at corlsidcrablc lcngllr, t lrr Listotv of thc tl is-
eovc ly  o f  go lJ  in  Ca l i fo rn i : r ,  tbc  r r r l rp f i r r r r  l r r  rc  r r r i r rc r -s  _ i l
their. love of ordcr, €J.fftcm, rrrd ftir dc-;llirrg_irf r.ulc$ nnd r.cij_
ulations for thc goterirrnent of their ptopcrty l iglrts; t[c re<:oi_
nition of tho rights, lry prior olprol)1,ioti(,rr. to thc rvltcr t,f r,
atrelrtu conveyc(l awry frorrt its notrrral clrlnrrel fot lr i l irrg ot
other bcneficial purlnscs; t le fnct t lr lt thc rloctrinos of t lre
comnlon loiv respecti itg te righLs of r. i |alinlr o|[cLs wcLe rrot
considered as npplicnble, ('1. ouly in a l-cry lirrrilcrl dcgr.,c, to .
thc condition of tho rDincre; 6hat rc rvutcrs of rirer." r,,i,t tui .,*rrcro carried greirt disfurnccs irr ditchcl rrrr<1 i lrrrncs, co structc(ltt- ith vtsi labor uDd cnormonB cxpelrl itrrlc of monc;,, t lou;; tbo' : ' lcs of mounttine, and through canyorrs arrrl rnr iucs, to srrirPlr'  ' r . : t l l un i t i cs_e | l f ,n f ,e r l  i r r  n t i t r i r rg ,  l1 r {  t va l l  i t ! t  fo r  l ; r i , , r r l t , , t . , , l i * t s

. . l 
I i ,r or(l iroty consurnplion, arrrl girin;.J t lrc t icrlg oI thc' '  ' , r  , ' 1 .  t l t c  nc t  o f  congrcss  nr r t l  i t r to l l , yq [ ing  i [ , r  nc . r . r : ra l'q .  l l r c  . 'o l r r t ,  s |c l l ing  o f  re  n i r r t l r  scc t io r r ,  s r r i r l :  , . I r r

., 'r ' ,1\, lhc UDii,crl St"etcu by tho r.cctiorr Hrit l thrt n.lrcn-': ' lr h, t lrc u$o of lvutcr by priority o{ pos*es"ior. 1,,,,1. r ' ,1, 'orr' l  $r,rc rcoogn;zeal irr the lu"ui.,,r*t,r,r,". Inl s.
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, , r " 1  , i , ' , , . i , , I r - , , f  |  |  '  ,  ,  ,  ,  r  ,  r  t  .  I  I  r  ,  ' , ' , r i  i .  r r r ' , i  I ' r , ! 1 r r r { ' r s  ' l : , , 1 r i  i

1 , , .  I , r , , 1 , , ( ' 1 ,  , i  i r r  l l l  r r r r  : r r r , l  l l r r r t  t l r ,  r i ' 1 l r l  t , f  s : r . r ' f , r t ' , l i t i  l r , , r , r r , , t

r , i r t r , r l ! ,  i l ,  i , l ( . ' r l  l , r  s r t ,  l r  r r ' ; r t ,  r ' - t i ' j l 1 t . .  l r l i r r g  l l c r rg l l i z t \ l  i l r  l l r { '

s l l l r ,  | | r :  | l t r ' t ,  s l r l ' r r i , l  lX r  r r r : l ; t r o r r l r ' r l i ] r ' r l  : l l l ( l  c r , l r l i f l l r ( \ l :  l t l r i

s l r r , r ' r '  r ' l i t , l r r ' s  s r r l r s l r l r t c t r t l . t ' r ' r , t r s t t r r ( : 1 , r t l  i l r j r r r c r l  by  t l t t r i l  u r t t -

sl lrrr: l i , rrr t l rr '  |4r;sqssiorr of ol lrr :r 's on fhc Public r lol train, t l rc

i , \ ' rors.rf  rrrrcl t  ditcl t t 's shoult l  bo l i :rblc fot the injul ies sus-

t,r irrr. ,1. . \ntol lrcL cotrst l t lc i iou lvol ld l)e incotrsistent rvi th the

i jcrrt lr ' i l  l )ul ' lxr:re of t l rc lct,  rvl t ieh, ns aheady stntet l ,  rvtre to

i1iv. ihe srrrrr: t iou of t l lc govclruu(nrt to possessory l iglrts

rc, lrr i lcr l  rrrr lcl  thc hcnl cttstotrts. 1arvs, and <lecisions ol i  the

, ' o r r r l s . "  ( 9 f i  t l .  S .  4 i ; 0 . )

tn  / i r ' r r r l r l  r ' .  Nn louq l l l l r r ( 'o . t l t cc r rn r ts t id :  '  '  I t  i s  t l te  es t rb -
l islrcrl t loctl i lo of t lt is court t lurt l jghts of miDcls, lvl lo l l ld
t:rl ir.n lxrsscssion of rl ines an,l Norlie{l lrdd dcvololed thclrl, Irnd

tl lr l iglrts of lrct 'son" ryho hn(l eonsttrr(jtcd c[nal$ tt,ud rl itchcs
t,r lrr. nso,l iu rrrirrirrg o|er'rt iol)s lrtrd for purlo$es of jtgli-

crr)hrr': i l  ir l igtt iorr irr t lro t<'giort rvhcrc snch tlt i l i(r it l  use of thc
\\ 'r lor' \\ ' :r+ rrt irLsnlutc ncr:cssify, 'rto l igltts rYhich the golclu-

lrrrrut lr;rrl, Lv i| l  cortcluct, rcco:j l l irc(1 ond el1(jotltagcd, | l l Id
\\rs l)otrrl to l:r 'otoct, bclorc tltc |rrsslgc ol the act of 1fi0(i.
\\ 'r, :r lr: of o|irrioir tLat Uxr *'rdioit ctf t lrc act rvhich rve brtve
r1rrr,f1'11 11',,11 r'rrl. ircl a v,rlutrt lrt '  tttttr I t t i . l  iott of d Pre-erisltrtg figltt
.r/ ir,rsw''.nrrr, cotrstitrtt i trg l vl l ir l  claim kr its contitrtrcrl rtse,

l i r r )  t l ro  cs t r r l r l i , { l t t rn t tb  o I  r t  ncw ono. "  (101 U.  S '  271 i ,  r r ld

rrrrf lr,rrit ios l lrrrto citr:rl (tolf in'r, I 'r,f l .hmul l) i l t l t Co, I\ No7<t.
'1 trl; olrirritrrr lry . l lrrsl,, l , i t\ I 'n)1 v. Ihtqqil l '  1i! Oul, 2n5.)

It rr,r.cssrli l .r '  follorrs frorn tirc t icrvn rve lrrtve exDressetl, and
f;orrr lhc rloctl irrcs lrrruoru,rcrl in thc nrrtLorit iee we hare oitcd,
tlr,rt t, lrrr r:ontt rl ir l not ctl iu rtrrrrlcl ing its juilgrnent onrl t lecree
nporr t lc l irrrl ings irr rclation to frior rpDtoprif l,t ion, The ccso
oI lia.l'it l,Ic s, lfit.i.ttt'::, in no f'rr l$ tho etrmo is il condict with
tlrc rics's hercin crptcssetl, is hereby overruleal.

'l'hc 
.jrrrl3rnetrt of tLer ,listtict court is allilmetl.

lN.. I l13.l

't I I | ; S'll,t'l'Il OU NIIVIDA, rr llnr,. N. C. IiliAND, Rnr,.mon.
r' lt. A. r\f Ufi,PEY, DISTIiIOT JUI)(iI4, rtc., Il.mronorxr.

Il \t'rrtris-JrrDrcr,rr, O[.r.t.:Et - lft|'rlltr Nimy errr:sTro^-s._T}C t.lllc l}llt
r r : r r r r lsrr rus rv i l l  n, ' t  i \s , r^  to co, , r r , t  ( t is . r ( ' i ; . , ; ,  -  r " r ;*  l , , , r i " i , , i , , . r i , , i , '
l r ts  ro ct , t , i i { - - ,1. i , 'u  t , r  i l ,c , l . tnnni , , l t i ,nr  , , l  t , t f i , , , iu"rV q,"*Liou,  r , . f , , i ; , , r
ti' l,hc s{lLlc rcDl. of r 6tal|nrcnt o|undtio for ncN triri.

IDer -SyrTr,Ei \ r  r . r r  oF Sr.r r r i l ,Dir r ._Mrn, lnrrr r r r  i r  a pr , r1r . r  rorr ! , ( ly  t . . , ,L l \ .1
o , l ishi . r , . i .dq1r t4 s. t r tc  a st ; l r . r rcrr  on r 'L, , t i , ,n n,r icw t r i * t  t , ,  J" ; : , : . r ; ,1, r ;
it. is i'ii] drrJ, to sc .lc Ura stsh.r cnt,

PB Ir retr  - lyrr r r t iN N-orrr :E oF I )EcI t , roN oF . l rD, : f i_Wir I :N xor \ l .Al \ . r :n. .
TtMl: ro trlovD For Nrw TnrlL._In r cnsc h.iL\] bcforc firc rlislr;('t c0nlt
$ i r h , n r t r , i | | r v n t r n . t i r c  j r x ] r c  f l n r , )  . , r l  h i s  , t ( \ , i { i o | l  i r ,  

" 1 , o 1  
, , , , , , 1 1  ; , ,UrLj  l ' ro! f l r .c  o i  c , , r , , rsct  for  t l ,c  los inE l , f l r tv  $tr^,  r i  t t ,nr  r j ,  ; .  rc t  rst . , l

l lc  c, t f i ' rn.v l i ' f  t r , ( .  , , t ,po. i (c I rar ty ro , , , , r i i l  1 , ,  , " " r"  
"" ,1,  

I "  , , , i i . , ; , ,=
Jn( |gnrart |  UrA t ,c  c/ ,utd Lcl l , , r 'wt , j , .h $ j r r  nts.ntc, l  ro:  l l . l . t ,  t t r iL su. l ,
octs nnd convcN:rtio)s (lid Dot {nro[Dt to fl \,.r;v(rr of drc ri!:l,t to hnvc :r't['rittcr) nDticc of the rcndcdng of the (l(rision, &s re(tuircd fry 

"*,;_,'i,rZo[ Lhc pmciice rctr belorc roy;ng for o ncw triRL

AprLtcATroN lot mnndnmus,

Thc fncts or.c s[ntcd in the opiuion.

lYells & 'l'aulor, for Iielator:

. 
I. The jrrdgnrort cnnnot bs antclc(l unti l the rvr.ittcn firrrl-

ings o{ foct urrcl concluriorrr of lnry lra ff l.,I i ,, t j ;;;;r;;;,

llll"lrj .". 
Arnrador, 2 Crrl. 805; poltrnnu ,,. Corlnrt"r, ti'C,i'.

!A! \t cal y s. Glazi,er, iil Ual. Gt0; I'tryic,c. j,,r"frt:_, ,li i,,i.$28; Snti,lh t, Lauronce, E:J Cal. BJ; ,fuu,,,,,. tf,iilfrn,*, iti C,,,i.zll; I{klden t. Jordan,28 Cal. 801; I.ur:as v. gatt;}.;r;;;r, ;;CrJ: 601j. L y o rt t. t"e i.ntb ac b, 29 Col. l li t). )IL The fiudirrge of fact anil couclrr,sious of hrv lrust Dr.q_cede the entry o{ -the jurlgmeut ultl surrpor.t the *"",o. fif ,rlJlv.. Armador,-2 Cal. lj05; -/Jorrrers v . .tonii, 2 Cal. 47n; Ihicltcy v.Il.mn, 2 QaL 322; I\oaflanrl v. Clut.y, Z C,rl. .l?.1: Jtrut tr' v'.tl:o,ur,3 Cal.Ttt; Jtrcrze v, Doytc, IC Cnl. 102; th.Ctory v,,,,, 
"lor,,r, 

e2 (1a1. 575; _ttan Coutt v. lVintcrv^, i;f Coi. frl,t::. ',,t:,tt \.,:a:tl,i,ri, 6:| Cul. 165; tVarrits v. I,,recinr, G4 Cot. t4i:t't,,E,a. 
.lt 'o$hin!l.on, B Ncb, 268; Stnnselt v. Cornig, 2l lrlich.. ,:; n,/,r,.r v. LoutuLbe|l],l ldolro, ?66.

\ i  r , .  Nt\_r2

i t  r;.r.r.-,ri r ' , JIt t i lrrr:.

, ' i r l l l rnord f . , r  l l i l | l ror .

s9



li:l , 1 . , ' . 1  . . . \ 1 , 1 1 1 . ; l s  , i  ' r . . r .  l ,JoNt:g r,. ,\n.1rrs. lJ: i
r , t , , , . . , , , . r  r i , ,  , . , , r , r  , t r n l , . r . ,  J .

t  l r ,  r r  r ,  . i , , , r r , l r , r r l  , 1 , r 1 r r i r r , , l  l i r t ,  f r , ,  l o  l r i s  l r r r r r l ,  t r r d  i f  i i  s l r , r l l , l
1 , . ,  r r , , , , . ,  , r r . ,  i n  o t r l . r , { o  s r r 1 1 r , r i  t l r c  j r r r l g r r r e r r t ,  t l r a t  i t  s i r o r r l , l
l l r r ,  l , , , , , r r  : r , , 1 r r i t r . l  l l i r r r .  t , r  r l  r r l t  o f  l o r rg r . css ,  Nc  n r . c  l r o l n r ( l r
irr  t l rr .  : t l is lrr,rr:  of ;rrr.y l i i rr l i rr6 [o t lc t :outr.rrJ.,  to prcsuluc i t  rr tn
I ' r ' f , r r r ,  l l r r r t  t i t r r c .  l f  t l r t t  f r Lc t  r r Ls  i r r r 1 l o t , t an t ,  oppe l l t n t  $ l t o l l l ( l

l ' : , . .1. ": ] ,- :1 
fr;r '  rr-dct initc t i l r l ins r i lx,u that poini.  (  ) trarren v.

r,  / , /  i / i ,  f i  Nc\ ' .  91s.)

l l  t l io thoory ( iolrtcndrrl  Ior lry appclhut, drai r ie ctse slot lcl
i l t tr t .  l tccrr dccir lcr l  u|orr t l ro 1lr ' iut i IJcc pcrtrr ini lg to r. i lar inn
l iglr ls sLorr)d pr.cvai l ,  i t  rvorl t l  rrrrt  lol lorv, rs clnimcil  t iy I , i rr : ,
t l r l t  as t lolcr proptictor.Lo rroulr l  bc eutided to nl l  dro rvatcr
of l ' l r{ j  ntr ' r ' i t t rr .  l lhis is rrot t .Lo larr.  

' \Vc 
hud occrtr iorr irr

l l ? r l r r r r  r ' .  \ ) u i l l , su lna , l o  s l u r l c  t l n t  l ho  i r r f c r . cnce  mus t  r r o t  bc
rlr ' ;rrvrr ' ,  t l rr{,  i rr  arrycaso, l  I i l ) :u. ir . l l  1>r.oltr ictor rnty take l l . l  lhc
nrttrrr of n strctrr i  lol  thr: prrr. l ior ie oI iuigatiotr,  io f l re <leh_i_
rrrt t l  of ; l l joining l)r.opr' ictor 'B; lor lhi$ is not the rule., ,

lrr Yrrrsil l lr; v. IId*ts, rvlrir, lr is r.cliecl lrpou by.rppcllrnt, f lro
r.,rrriL uso tlr is hrrqrrrrgc: ,, 'J,Lc r:olrtrron lurv tlocs rrot, ns 

"ocr,relo  l r r .c l r r i r r rc r l ,  r l cpr . i vc  l l l  o f  t l r c  l i ;gL t  to  r rse ,  l x r t ,  ou  jc  ( j { )n -
t r : r t r ' .  r r l l , r r rs  : r l l  l i p : r r i l r r  1 r r . r ,1 , r , i r . lo r .s  tp  r1"q ,  i1  , ,  1 i ) \ ,  1 r i r1 , r ( , r
l | ' l  irr coir rl);r t i l) lc rrith tltr; r. iglrts of o rer.B. \\ ' l tcD it is soi<l
t)rirt tr lrIo|1i( '[o1 Las tbo r.iglrt trr Luve a sttcrrrn corLtiDu<t
tlLlorrgir his lnrrrl, i t ig lot irrtc,rdc{i to be snid thnt le las tlre
right to a/l t lre \ri l tct, fol t luri tvould rcldcr. thc stream, rvlricL
bclorrgs to rl l  thc proprjotors, of Do use to ony. \Vllat i$
trrcarrl isl lr lt lo olc (. lrr t l)solut., l., r l ivcrt f lre lvholc str.rxrrr,
hrrt rrrrrsL rrsc it ir) Br(!h ururlcr. ns lot to injure flrosc bclow
h i r r r . "  (?  Ncr . .  l l 8 ( i .  )

Ot' i r ) i , ) r t  of  rc C(, l l11._t t i rNtcL J.

' i ' , . r ' i ;1lrls of, othcr. Droprictor.B orr re s[rolru, n,bo lrnte au, i,,,tt urrl and qn cqtlal ri lht." (9 Stw. 195.)

In l:rrirrrr j l f, ,t l l . Co. v. I, i .rr i<, r, ihcrc bo r partics olrtuinerl
t lr: t i t lc in -[co to t]rr:rir larr<lr Ir. irrr to drc act of corrgress, ro
rlrtr.rstion:rs trr tho r.iglrts of r. i | i l l telr l)roprlclora orr Ir sl.t.estrl
ru'rLs r.lrrj 'or.utolJi r ' l iucrsscd. ' l ,hc rlcfenthrrt cl l inred rrt :.n rr
L,rt rrrrrl lr ir l cl irr: irtc I i l i<r Ncvarln Urc uso of \vlter for iu-i.Jlt l.(,1
ttits-l l tratrrrt l tr{l l t; t lrnt tho ul|cr, Iro|r. ietor on tLe cltolLrrr
trriglrt corrsrrnrc nll thc rvatcr for rc 1mr:pose of ir.rigntirrr 1ri.,
l lrrrl; rrrrl thlt srich usc lvould bc teasonable. l.hJco,rr.l. i ,,
co:rsirlc:: irrg this qucstiotr 6{id: ...Io lrry t lorvn drc r.], i1r.r.,,
tu lc  ( :o r teur lc r l  fo r  1 r .1 ,  l l r c  r l r , f , rn r lan l , ,  n r t r l  s r ry  ra t  , r r , , ,  1 r
lt ictor on thc str.can lrltr no uulirnitetl a l, ir:ht to tlrc rr,r,... i '  ! l
rvrttcr' lor itr i glt ion, Bcclna] to itn ltr rr l nrtr:cnnlr.r. rL..t r,r, . r

lirrt, tLo riglrt to use rvater for thc p11q111sq of ir.r.igation rins.r1,r'r 'ssly ro,:ogrrizr,rl. .,Irri6lrt iorr rrrrrst Lc lcl, l i ,; ; i , i ;; i ;,,;;,;"

l;,'i:"i,,iill:l; #';,:',,::'li;J,1:lJ,,;,:i'lli:'llllli;liill:;
of elch citsc. \t ' i th rcfcr.cnccr'rrnt-,0 rcasorra'I", ",,t;il-;;ff ,:t',"-;"r,::TT j::l;T'"iLii:
i irc lcast. possiblc irjnry tJ other.s. ,ri,o"" ,,","i ' l lu",,J
lt lrrcisol)lllrlc dcl,entiorr or consrrnrlrtiol of drc rvater. lllutttherc ruay be some tlctcrrtio,, 

.r,n,f 
solrc ai,ui"r,ti"r,' f"f f.".,ncrlessiuily fLom lDy tse whaj

* mru:li1;"';:r#F l';'Jti,::*l l':i "I ;' :L,l;
Uurlct thc r.l lcs of the cornnro',o*r<r rr r,an" tr,o r.igrri to,til;lll],:tT"JlillTl X;iji:"jil;strccrn runling tlrrough rcir reor irrigorio'. "rt i-,r"1;,;;,i;; ;lTll,1'ilJ:ilfi J,,li,",j':, l,Xr.i:;srrbjcr:t thlt it is irrrpossiblc to lay rlown ,,,," fr,:,"i* 

",, i l"."1,i, i ,rvi l l  bo l ltpli<r*blc t, r l l  cnscs. I, lr,, ,1u""ti,rr, ,r,r;"i ;;;;;;rrrincrl irr c:rch cnsc.witL rcfcr.ene,vcloc*,y or,,0 .,,,r",., ;;;;1,";;,'nj:i";,:'';;: lll: i:il]]:Jl;pnrplictors, the arrrourrt of .woter. nccrl.,(l to ii.r,iglte 0,; j,;,,;;
per ocleJ *rrrl a r.riety of oflre. cir.c.'rrtrrnces ,r;ti coulitiorrseurrcurrdirg cach par:ticulor casc; tiro tr.'c tost i' ;ii .,;;;;bcirrg .rvhctl:cr t lc nsc is of surn ffcct',c ",,,,,,r 15 1,"""i"i,,r .,";I'l'l .,ilillT 

;,[ lil] l]l; llJtle.othcr p'n1'ricfor.s. 1n tn,rsrct/c ,. /,,;,"_ ;; 
" 

;;;,,;; ,,;;;j,irt\vitl all,ro'ul, l lre cloctr.ino ann'rrrr.tr.l frJ, al,^',;, ';1,;.: ';;:I '] l l iLtt, y..ltik'tttu.r.lJ,u. (.ro. t0 Cush. rl.r, ,,fi,,,t" 
i_i.;;;i i i;

ilT';:'#,:ff..i,"li.:.l";':::l'.':l :i: U U:i** #,j
ilii*',,.S"li,{;,^",::'r ",',:,:i:" ?,:'i:i :1i,',".',Hi *:,x*T:;
i . l r  L l  l rL r r lose  o f  i r . r . ig l l , i r rg  l r i s  o rv r r  l r r r r r l ,  . , " f , . f11 .  u f , " t " , , . t "o .Li',' " "'*'".hi 

ninllj,'qi:;1r;1"'!.,#l:,,,, rr.,,rr r i r, i r nor rliverrcd," .:t":",',':llJ]l'[]'.,'.11*r ",'*,,,
' ' , .  r r ' r r s  r , r r l l r o r . i i i c s  t ! o ro  c i t e i l  i r r  s r r1 r1 r r r t , , f  t j t i " , l nc t l i r r c .



.Ioxrs i.. Anarrs.

OpiDiorr  , , l  thc ( i )ur . t . , l tn\ r  lcr . , .L

Is  Lrp.  t . ' t .

,  
( ) l t r  c o n c l u s i o r ]  i s  t l r u t  ; r p l r  l l a r r t  i s  n r r t i r l r " i  { g  ) , r . 1 1 , ,  1 1 r l  , 1 } , . r 1 1

l i re  mcuts  p reser r tcd  l r f  t l r i$ .pec i l i c j l t iu r r  u i  r t r r , , r . .' Ihe cause nil l , therefore, lte r.egullrl-r. 1l)ricctl u|,ru tJrr: cl l-
enriar for the April term.


