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his - 714 FINDINGS OF FACT AND’ CONGLU-
red ' SIONS OF L.AW T
no In the Dwtrtct C’otarz of. the Socond J'udwml Dwmct
not - ' .of the.State of Nevada, held m and for dm Gounty "
lad * of Douglas. : - , '
\in !
] ' L . Plaintiff, {: =+ |
Mn ' N :
om
we - JOHN Q. ADAMS
' 716 Defendant e
at i . This cause come on regulu.rly to be tned by the
Court at the May term, A. D. 1879. . The' plain-
’ tiff appeared by D%t M. Clark, Esq., hie attorney,
ve - and the defendant appeared by Moses Tebbs and

A. C. Ellis, Esqs., his attorneys. The plaintiff, to
‘ paintain the issues on his part, introduced evi-
ly dence, oral 2nd documentory. The defendant, to
pupport the issues upon his part, mtrodueed évi-
dence, oral and documentary. After’ which the

716
. " catse was argued to the Court by counsel for
¥y : plaintiff and defendant, ond was teken under ad-
2, | visement by the Court. And now the Uourb, be-

ing fully advised in the premises, makes it find-
ings of fact and decision as follows:

t _ 1. The Court finds from the pleedings that the
* plaintiff is the owner in fee simple of about seven
d hundred and fifty acres of land, which is situated

on Sierra creek, in said Douglas county, Nevads,
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717 and in sections: three, ten and . .eleven, township

718

718

thirteen north;.range nineteen- east, Mt. Diablo
base and meridian. That said land is agriculturnl
land and requires water to irrigate it, and that the
plaintiff requires water for his stook and domestic
purposes, That said Sierra creek is a natural

water course, flowing through the seid. plaintifi’s

land, and the plaintiff has no other source than
said Sierra creek from which to obtain his water

for his agricultural, stock and domestic purposes.

2. That the defends;ht John Q. Adamg, is the

owner in fe¢ of the lind described- in complaint,
which is situated upon the Sald Sierra creek. That
the defendunt is a riparian- proprietor upon said
Sierra creek, and that part of the waters of said
stream are necessary for irrigating defendant’s land
and for his domestzc purposes

3. Thas the plamtlﬁ' Joseph Jones, is the
owner of a usufruct in the waoters of said atreain,
and that ke and his grantors first.appropriated and
used, and that he is the owner, by rights of appro-
priation and use, of. se\ren-tenths pari: of all the
water customarily ﬁowmg in said. stream. That

. the platnt:ﬁ‘ Joseph Iones, is entitled to “Wise, nm

the first appropriator, upon. his said land, upon
“each” and every pars thereof, seven-tenths of all
the water customarily flowing in said Sierra creek;
and is entitled to divert the said water from the
said stream upon his said laud by means of fluines,
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720 ditches, or otherwise; and to use the seme -upon

hig sgid land for the irrigation thereof; and to use .

89 much of the said aeven-tenths oi‘amd siream as
is_necessrry for his sl;ouk and domestlc purpoaes

- 4. That the grantees of the Gévernment of the
-Unitéd States: for 820 acres of said lands of plain-
ff acquired title thereto from-the “TUnited: Statos
by patent: bearing-date: of ‘18686, and- said : 1dnds
are situated: upon’ ‘snid Sierra: creek: and both mdea

791 thebeof, . ’

* 5. That the aefendhnt John Q ‘Aﬂams, is*the

owner of a usufruct in the Wwaiters oi' ‘said’ étrbnm,
and thet he and his grantors, in* the’ year *1 480,
appropriated and used. dnd' that he is* ‘the ‘Gwner,
by right-of approprmtlon and ‘use, of three-terithe
part of ull" the water customarily flowing it dnid
stream; and that said defonddat is entitled " to Gse,
as the first appropriator, apon "his said 1&hd? dud
upon each and every part, thereof, three-fen"tha of
all the water customarily flowing "in* said Sierm
ereek; and is entitled to divert the adid Water f¥om
the 5aid'stren.m upon said Jand by mieans of Hidies,
dztches, and otherw:se and to tisé the wame’ upon
his said land for the irtigation ‘thereof; :md to use
so much of the said threetenths pirt of eaid stréam

ax is necessary for his stock and dowiestic | purpom

6. The Court further finds that snid . plamt:ff, o

Joseph Jones, is entitled, as against the defendant,
John Q. Adams, to dwert ‘This part of the waber,
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stream, either above oz “below the miouth of the
Sierra canyon, where ‘he is now and has, during
the last season, been diverting the same; and that
the defendant, John Q. Adams, is entitled to divert
his part,'to. wit; three-tenths of the water of the
said . stream—from the 'naturgl channel of the
streamn, at the point-or points, above or below. the

mouth of seid canyon, where he is now or-has,
724 during the last season, been diverting the same.
Ag conclusions of law, the Court finds -that, the

_j)laix;tiﬁ' is entitled to recover and have'a decision

for seven-ténths part of the waters of snid atreq,ﬁij;
sud to have an injunction .petpetually enjoining
the defendant, his agents snd servants, and all
persons elaiming under or through him, from di\_{grt;__-
ing or otherwise. interfering with the said.atream,
or the waters thereof, so 2s. to deprive the said

plaintiff of said seven-tenths part of the wntersof i
said Sierra creek. . That the defendant is entitled -«

P

to recover and have s decision for three-tentl;p

~ part of the waters of said stream; and to have an

injunction perpetually enjoining the plaintiff; his
agents and servants, and all persons claiming under
or through him, from diverting or qtherwﬁe_ inter-
fering with the said stream, or the watets thercof,
%0 as to deprive..the said defenddiit of said three-
tenths part of the waters of said Sierrw creek, '
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726 . Tt isordered that decree be entered in conformity ...

with the foregoing findinga, and that each party

pay his own costs,
8. D KIN G

Dmtnct h udge

——

DECREE. |

In t&e Dustriet Court of the .&wond Judmal Dwtmt
of the S{ate of Nevada, held in and for tfw Gomty

jgr o Dowgles
JOSEPH JONES, . T
| Plaintiff,
JOHN Q. ADAMS,
Toon Defendant.

This cnuse. having Beeﬁ Jubmitted to ‘the Court
at a former day of the May term thereof, ‘4nd the
Court having made its findings and ‘decision 'and

798 conciusions of Jaw, therein aﬁjudgmg the plamtxﬂ'
Joseph Jones, to ¢ the owner and evtitled to use |

seven-tenths part of all the water customanly
flowing in the eaid Sierra creek, and admdgmg the

defendant John Q. Adews, to be the owner and -

entltled to use three-teaths of all the watér clis-
tomarily flowing in ‘said Sierra creek; and the
Court having ordered a decrce’ and’ perpetusl
injunction enjoining the defendant, his  agents,
-gervants and successors in interest from in apy
wnauner depriving the olmntxﬂ’ of the said seven-
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729 tenthis of the water of said ereek, and ‘énjbining i<
the plaintiff, his agents and servants:from “in‘any
manner depriving the defendant of seid’ three-
tenthe of the waters of said creek,

Now, therefore, in ‘pursuance of said findings
and decigion, and the law.in-such cases made and
provided, it is ordered, adjudged snd decreed by
the Court, that the ssid plaintiff, Jossph Jones, i
connection with his said. lond, i the owner of =

730 9even-tenths of the water cixstoma.rily flowing in -
said Sierra creek, and is entitled to usethe same
for the irrigation of his -land, and ‘for stock and
domestic purposes; and is entitled to divert' the
same from the said ‘Sieara creek at the mpoint or
points above ‘or below :the-mouth of the Sierra
canyon where e js now or mhy'.hereaﬁer become
entitled to divert the samo to and ‘upon his said
land for nse in jrrigating the snid: land, aad for
stock and domestic purposes.. And the defendant,

731 John - Q. Adams, hi_aagenf; a.nd.'servunt's and éq;qi—"-'?t”

' cessors in interest are heroby. perpetually enjoining
from diverting f:;om‘_ the said streim any of the
eaid seven-tenths part of the waters, or from in
any manner preventing the same from ﬂoﬁir':g.i?

15,

* plaintiff’s said. land, or in.’ any manner depriving

the plnii:;tiﬂ‘ gf the use théreof.; i)

That the .said: defendarit ;. John . Q. Adams, &
_ ‘connection with --his shid-lawd, is 'the: ownbr of
- three-tenths of the. water. customarily . Bowing in

732 said Sierra cn
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Joining 3 - 732 said Sierra ervek; and is entitled to use the-same- . .»
tmany for the irrigation of his land, and for stock and
three- domestic purposes; and is entitled, to, divert. the

same from the said Sierpa. creek at. the paint;.or

-----

pomts ubove or_ hclow Sthe moutyh 4 0f the, Sierra.

[T it rain i T N

. |
::Tng: canyoa whe:e he ig ngw er. sha.ll hereafter become :
ed by entitled tp dlvert the &ame ;to and, upon hm said .‘
abs, in land for uge in 1mgatu;g the smd land, and. for 1
er of - " stock a.nd domestm purposes, , And. the. plaintiff, :
g in - 793 Joseph Jones hzs agents and servants and syecessr :
ySame ors in, mterest a.re hereby pprpetun,lly enjoined
'k snd . from davgmpg frozn the gaid .Btegam.. any.of the . :
Bt the ~ eaid three-tenths part of. the waters,.or fmm in '
ot or any manner prevgntmg the same from: flowing to L
Sierra . defendant’s smd la.nd or .in any manuer depriving '
ecotne the defendant of ‘the - use thereof. - ! | .

| kit 3 ¥ s [ ¥ Y P 1w = '
s said ' It is further ord;red mi_;udgad and decreed, ,
o for that each party pay his own costs. )
adant, | 8.'D. KING, L
d sue-" T34 LN Y e e Dyeting Judge: - R ' o r‘;
siving Dated August 29, 1879. i
of the . - - B
»m in : ‘ _. SR "1 :
ing to The plaintiff specifies and will rely on his 7 i
riving motion for a new trial upon the following errors |
committed by the Court on the tm,l of snxd cause :
L g ‘
18, fn The Court erred in ﬁnrhng and decreemg that
#r of : defendant is a riparian proprietor, or that any of
g in defendant’s lands, except forty acres acquired in

[




S JONES r. ADaMs, [Sup. Ct.
Opinion of the Conrt—Hawler, J.

and I am authorvized to say that they fully concur in my
conclusion.

[No. 1081,]
JOSEPH  JOXER, APrgLLant, v JOHN Q. ADAMS,
REspoxpENT,

ASSLINMESNT OF Errors—Wirex SUFForExT.—When the notice of motion
for new trial =peciliel as one of the grounds relied upon: “That suil
decizion, findings and Jdecree are against law,” anl the specification of
error in the statement, which woutd have Leen proper if classed under
this sub-divisivn of error, was referted to as an erruor “ronnuitted by
certrt on the teial of the case™:  Jfold, that the specitication was suth-
vient umler proper <ab-divi<ion of error.

AreEAL from the Diztrict Court of the Second Judicial Dis-
trict, Douglas County,

The facts are stated in the opinion.
N Saderherg, for Appellant.

A Ellis, for Respondent:

The appellant is not entitled to be heard on the merits on
the= appeal, becanse there ig no such assignment of error, and
~pecifications of particular errors nnder any of the grounds
named in the notice of motion for new trial, as the law
reanivess (Hilson v, Wilson, 45 Cal, 399; Vilhae v, Biven,
23 LA Sanehes v MeMahon, 85 I, 218; Corbett v. Job,
aNce 25 Mellliams v, Hirsehman, Id. 264; Caldwell
vo feeelys L 2060y freein v, Seemson, 10 Td. 283; Sherman
VoS WL A2 NGl v Wyneroop, Td. 46; AL 017 O,
v Padds, 8§, 261

By the Court, Hawrey, J

Respondent eontends thut appellant is not entitled to be
Beos o che erita of fhi cage, beenuse there is no such
tstrnment or specilication of orrors, in the statement on

wEormew il as the statute voquiees,

L O T e -

Jun. 1882.) JONES r. ADAMA 39

Opinjon ot the Conrt—Iluwley, J.

The notice of motion for new trial specified several statu-
tory grounds. Among others the following:

“35. That said decision, findings and decree uve against the
law.”

“4. Errors in law ocenrring at the trial and duly excepted
o by plaintiff.”

The specifications of error are as follows: “Tle plaintifi
specifies and will rely on his motion for a new trial upon the
following errors committed hy the court on the trial of said
cause: * * #* The court erred in finding and Jecreeing
defendant entitled to three-tenths or any of the waters of said
zfream, as an appropriator, it clearly appearing from the evi-
dence, and also from the findings, that the plaintiff was a
riparian proprietor as to the said stream, his grantors having
acquired the title from the United States to three hundred ani
sixty acres of the land claimed by plaintiff in 1863, and it
also appearing that the defendant had not acquired plaintiif's
right as a riparian proprietor by grant or prescription.”

{f appellant had omitted the words “committed by the
court on the trial of said cause,” it would have been coneeded
that this specification referred to the third sub-division stateild
in the notice of motion for a new trial, and we are of opinion
that it is sufficient, in its terms, to authorize this court #n
determine whether the court erred in rendering the judgment
it did upon the findings; but respondent contends that by the
use of these words {which were wholly unneeessars) nppellant
has elected to rely solely upon the fourth sul-division, vr
ground, of his motion, and that the specification does not refer
to any “error in law occurring at the trizl.”

We agree with respondent that the specifieation hos no
application, and cannot be considered nnder the fourth sub.
division of the grounds for a new trial.  But we o not think
the language of counsel, above stated, destroys the validity of
the specification in its applieation to the thinl sub-division.
Ife certainly erred in his conclusion that the ervor relied upon
should be classed as an errar “cormmuittad hy the court on the
trial of szid cause,” and if he had only stated that ground in
his motion the specification would have been insuilicient: hut
his motion preperly embraced another ground under whicl,
this specitication is sulfcient.
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Opingen of the Comt o Thawhey, 1

{Venwict beov Hitdpes, T Nev, 2570 Doonddl v, Richards, 300N
_|“.(i. ﬁ'-‘l.} 7

When it is sabd that seel vseomuost be made of the waker as
wod to affect (e material vights of other proprietors, it is nog
meant that there ennnot be any dindnution or decrease of the
flow of water; for if this shouid be the rule, then no one eouwid
have any valuable wse of the water for irrigation, whieh must
mw:c-:-:sm:'i]\', in order to be Leneficial, bLe so used as to absorh
e O loss of the water diverted for this purpore. The trath
ix that under the principles of the counuen law in rvelation t_o
riparian rights, if applicable to our circumstances and condi-
tion, there must be nllowed to all, of that which is coinmon, a
reasoiible use,

Il the judgment had been based upon the findings in rela-
tion o riparian rights, it would, therefore, have been at least
as Mavorablo to respondent as it now is.  The court would not
Tive given either party the right to abeolutely divert any por-
tion of the water awny from e stream, nor allowed to either
any definite quantity or pertion for the purpose of irrigation,
l,m.t' wnttld have given to ench a veasonable use of the water, ancl
determined the question of yeasonable use by the particular
fucts and clreumstinees rs revealed by the evidence. Under
the rules of the common law the jndgment and decres of the
court would, perhaps, have to be modified so os fo conform to
the views we have expressed.  (Cnion M. & M, Co. v, Ferris,
2 Baw. 199 Same v. Dangberg, T, 458-4060,})

But did the court orr in rendering its jndgment upon thoe
rigits of the parbies, nequirved by appropriation, as set forth in
{he third and fifth findings? In all of the Pueific coast states
aud Leeribories, prior to the passage of the act of congress of
July 26, 1866, the doctrines of the common Jaw, declarntm‘_}t of
the vights of riparian proprietors respecting the use of rumuany
waters, was hield to be inapplienble, or applicable only fo n very
Timited extent, to the wants and necessitios of the people, whethiy
crerneed in mining, agrieultural ov other pursnits; and il was
decided that priov appropriation gave the better right l”_”:'

wwe of e vunning widers to the extend, i quantity and st
Neressary Tor the uses to which the waters were apphicd, 1
was the niversal eustonn of the eoasl, sonetioned by G
ered et dons of the coarle in the respeetive states e L

1-.|:.--
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T :\}l!»l'n\‘('{] atil follnwiad h_‘ the deeisinne
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IO b S R Joxms v. ADams. B3

Opinion ot the Conrt-- 1inwley, T,

«apreme courk of the United States.  In this econdition of
niluivs, the congress of the United Stales, on the twenty-six(h
of July, 1866, passed the act ** granting the right of way (e

ditch and cnnal owners over the public Jands, and for other -

purposes,” the ninth section of which reuds as follows: @ Tlat
whenever, by priority of possession, rights to the use of water
for mining, agricaltural, mannfactnring or ather purposes, lave
vested and acerued, and the same are recognized and ackuowl-
edged by the loeal customs, Inwy, and the decisions of courts,
the possessors and owners of sueh vested rights shall be muiu-
tained and protected in the same; and the vight of way for the
construction of ditches and eanals for the prirposes aforesnid is
hereby acknowledged and confirmed; provided, however, that
whenever, after the passage of this act, any person or persons
shall, in the construction of any dilch or canal, injuve or
damage the possession of uny settler ou the public donwin, the
party committing such injury or damage shall be liable to the
party injured for such injury or damage. (14 U. 8. Stat, 259;
Rev. Stat. U. S, 2339.)

In econstruing this seetion, the ecourt, in Vawnsicdle v. Haines,
said : ““The net of congress of July, 1866, if it shows any-
thing, shows that no diversion had previeusly heen nuthorized ;
for, if it had, whenece the nccessity of passing that net, which
appears simply to have been adopted to profect those who at
that time were diverting water from its natural channe.
Doubtless a1l patents jrsued or titlos nequired from the United
Btates sinoce July, 1866, are obtained sabjeet to the rights ox-
isting at that time. But thisis a different case ; for, if 1he
appellant has any right to the water, lie nequired it by the
putent issued to him two years before that time, and with
which, therefore, congress could not interfore.  But we do uat
"uderstand it to be claimed that the nct docs directly affeet this
vise, but that it is only referred to as exhibiting the policy of
the general government. The answer is Lhat the poeliey began
with that aet, was never in any way sanctioned or suggested
iTior to the time of its pussage, and therefore las nothing to
 with this ense.” (7 Nev. 280.)

Yo lTien JL & M. Co. v. Ferris, supra, it was elaimed by the
“iulants that the act of congress confirmed their vights
~oved by prionity of approprintion; bnt the court ignored

“iniand endorsed the doetrines enunciated by the cowrt -
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Opinion o the Comrt Tlawley, 0L

in Tansiedde v, Heioes, We are of opinion that the minth see-
tion of the net of congress condfirnned 4o the ewners of wuler-
ricchitas on Hie publie Tonds of the United Slates the same rights
\\'.]Iil']l they held under the Toeal eustons, Tnws and decisions of
(i conirts prior o ity enactment; that the act of congress dJdid
nol intreduee, and  was not  inteoded to introduce, any
new system, or o evinee any new or different paolicy upon
1T ]):.Il'i'- of the meneral government; that it recognized,
sanetioned, protocted and confivmed the system already estal-
Huhied by the eastoms, laws and decigions of courts, and pro-
villed for il eontinuance.

We had oveasion in Barues v, Sobron, 10 Nev. 230, to quote
with  approval the doctrines anneunced by the supreme
conrt of the Onited States in Hasey v, Gallogher, that the
poverument, by its silent acguicsconce, had nsscuted‘ to and
encouriged the occupation of the publie lands for mining par-
powes s that he who fizst conueeted his labor with ‘Ehe proporky
apen to greneral exploration, in natneal justice quuu‘ed a b(‘ittm‘
right toils usz and enjoyment than others whe had not given
H’II-:.'h Fibar: bt the aniners on the pablic lands and throughout
e Pacitie states ad tervibories, by their eustoms, usages, and
varnbitions, ad recognized the inhevent justice of ﬂ"liﬂ prin-
cipie. and fhat it had been recognized by leglﬂlatm.n, n.ml
enfoveed by the conrts, and finally approved by the legislation
of r:nm;‘re.‘:.‘; in 1866 5 that this priveiple was equally applieable
(o the use of witer on the publie lands for purposes of rriga-
tion; nnd we deelared that it logieally {ollowed, from the legal
principles announced in that ease, that the first appropriator of
the waters of o strenm had the right to insist that the water
flowing thovein shonld, * during the ivvigating season, be sub-
jeet to s reasonable use and enjoyment to the full extent of
his orvicinal approprintion and benetficial use.”

L Busey v Clallagher, the court, alter quoting the niuth sce-
tion of the act of congress, aaid: It is very exident that
concress intended, althongh the hingoage used is not happy.
to r.x-(-n'_:uizu ag valid the customiry Jaw with respect to the the
ol \\:lh"l' whiclh had grown up among the oceupants of pal &
Lanedds under the peenliar necessitios of their condition; und U_ .
T iy b shown by evidenee of the foeal customs, er |-" :
!"jfin]:ll‘ill]l of the stade or fereitory, or the decistoss 0

courta The wnton of The three coneditions ta oy

Kt r T s s g+ T ) e Ty T YR U 3, A Y W 1 KT Ak h e e

Joxes oo Abaws, 87
Opinion of the Court—Ihvwley, J,

i+ mot essential to the perfection of the right by priority;
i in case of conflict between a local custom and a statutory
resrulation, the latter, as of superior authority, must necessarily
control.” (20 Wall. 683.) "

In Jennison v. Kirk, ecounsel for plaintiff contended that
of the two rights mentioned in the ninth section of the
act of congress, only the right to the nse of water on the
publie lands, acquired by priovity of possession, is dependent
upon laenl eustoms, laws and decizions of the eonrts: and that
the right of way over such lands for the construction of ditches
and canalsis conferred absolutely upon those who have aequived
the water-right, and is not subject in its cujoyinent to the Tnenl
cugtoms, laws and deeisions.  The court refused to sustain this
position. It said: *The object of tho scetion was to grive the
sanction of the United States, the propvictor of lands, to pos-
sessory rights, which had previously rested solely upon the
local custows, laws and decisions of the conris, and to prevent
such rights from being lost on a sale of the lands. The sce-
tion is to be read in conneetion with other provisions of the aet
of which it is a purt, and in the light of matters of pulilic
bistory relating to the minerul lands of the United States.™

After stating, at considerable length, the history of the dis-
covery of gold in California, the adoption by the miners---in
their love of order, system, and fair dealing—of rules and rog-
ulations for the government of their rroperky rights; the recng-
nition of tho rights, by prior appropriation, to the water of a
stream conveyed away from its natnral channel for mining or
other beneficial purposes; the fact that the doctrines of the
common law respecting the rights of parian owners were not
considered as applieable, ov only in 2 very limited degree, to .
the condition of the miners; that the waters of rivers and lakes
wera carried great distances in ditehos nnd fluines, constructed
with vast labor and enormous expenditure of money, nlong the
“les of mountains, and through eanyons and ravines, to supply
“rluunities engaged in mining, as woll as for agrieutturalists
s for ordinary comsumption, and giving the views of the

Har of the act of congress and interpreting its several
S, the court, speaking of the ninth scetion, said: = In
" sords, tho United States by the seetion snid that when-
st the use of water by priority of possession had

trd, aned wire recognized by the loeal customs, Iaws,
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canals, ineident [osiels wateraiehts, Tweing I‘l‘('l‘l"_{'ni.ﬂ‘l] in the
stne manner, shonld be aelvowledged and (_-rmhrmv‘d: but.
where ditehes subseguently constroctod illjnrec! by t-ll(sfl' con-
straction the possession of others on the publie _drrm:gm, the
ownets of sueh ditehes should be Tinble for tht.a injuries sus-
tained.  Any other constroction would be inconsistent with the
general purpose of the act, which, as alveady stated, wis to
give the sanction of the government to possessory r]lghts
:-u--lui:'(:d mnder the loeal eustoins, laws, and decisions of the
courts.” (98 U, S, 4460.) ) )

Ln Broder v Nedvma Waler ("o the convbanid: <F Tis the estab-
Hshed doctring of this court that rights of miners, who had
talen possession of mines and worked and developed theu}, and
the rixhts of persons who hnd eonstructed cunals and dltnhels
fo be useld iu mining operations and for purposes of agri-
enflural irvigation in the region whern such :11'ti_ﬁ(:1:11 use of the
waler was an absolute necessity, are rights which the govern-
ment bd, by ity eonduet, recoonized and. enconraged, 1I11‘11.i
was hownd to protect, before the passage of the :fu:t of 18606,
Wao are of opinion that the seetion of the act wlm:l'l we h_u\'e
qpioted was rather a voluntavy -J'r.’f.'uyuiff'oa of a pre-em.wlt-uq ?'?,gflt
of possesion, constitnbing a valid c]ﬂlll‘]. to its cont‘nmo:.l u.qe‘,
tian the cstablishweat of n new one. (101 U. 8. 276, and
anthorilies thove eited @ Coffac v, Left-hamd Diteh Co, G Colo.
143 opinion by Ress, J,in Leee v Hngging 69 Cal, 255.)

It necessarily follows from the views we have expressed,.and
from the doetrines amnounced in the authorities we have eited,
that the convt did not evr in rendering its judgm'ent and decree
upon the findings in relation to priox n.ppropl:m'tlon. 'I.‘he caso
of Fansiclle v, Huines, in so Far as the same is in coniliet with
the views herein expressed, is hiereby overruled.

The judzment nf the district court is affivmed.

huant o Moy 50

Argument for elatar,

[Neo. 1158.)

THE STATS OF NEVADA, ex nen. N. C. KEANE, Rerator,
r. M. A, MURPHY, DISTRICT JUDGH, Ete., REsroypewT,

Maxpadus —JunioiaL  OrricER — PRELIMINARY QuesTions,—The
mandamus will not issue to contral diseretion, or rovise Judicial action,
has no appiication ta the determination of preliminary questions rel
ta the scttlemend: af a statoment on motion for new trial.

ForM—BETTREMENT 0r BTATEMENT.~Mandamns is proper remedy to compel
a district jude to settle a statement oty motion for now trial in a case where
it ia Iie duty to sellle the statement,

rale that

ating

Practics—Waitrer Noror oF Decson o Juncr—Woer Not W
Trae ™0 Move ror New Totan.—In a eace tried before the district eont.
without a jury where the judge announced his decdsion in open court in
the presence of connsel for the losing party who, af that time, reqgiested
the attorney for the opposite party to 'adid no more costs in entering
mdgment than he could help,” which wad assented to: feld, that such
acts and eomversations did not amount to o waiver of the right 1o have a
written notice of the rendeving of the deeision, as required by section 197
of the practice act, before moving for a new trial

AlVED =

Arprication for mandamus.
The facts are stated in the opinion,

Wells & Taylor, for Relator:

I. The judgment cannot be entered until the written find-
ings of fact und conclusions of Inw nre filed in the caure,
{(Ttussell v, Armador, 2 Cul, 305; Polismus v. Carpenier, 42 Cal.
382, Mulcaly v, Glazier, 51 Cal. G206; Peaple v. Forbes, 51 Cal.
628; Smith v, Lawrence, 53 Cal. 345 James v. Williams, 31 Cal,
211; Hidden v. Jordan, 28 Cal. 301; Licas v. San
Cal. b91; Lyon v. Leimbeack, 29 Cal. 139,)

IT. The findings of fact and conclusions of law must pre-
cede the entry of the judgment and support the snme.  ( Russcll
v. drmador, 2 Cal, 305; Howers v. ohng, 2 Cal. 419; Headley v.
Heed, 2 Cal. 329, Ioagland v. Clary, 2 Cul. 474; Brown v.
Brown, 3 Cal. 111; Brecze v, Doyle, 19 Cal, 102; MeClory v,
MeClory, 38 Cal. 575; Van Courl v. Winferson, €1 Cal. G15;
Pevinett v, Parding, 63 Cal. 155 i Warring v. Freear, 64 Cal. 64;
Npriek v, Washinglon, 3 Neb. 253; Stansell v. Cornig, 21 Mich.
R Spuier v, Lowenbery, 1 Idabho, 785.

Vo, XIX—12

Lrancisca, 28
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when respondent wequired the Tee (o his Lvned, andd if it shanldg
P neves ey, inorder (o supporf the Judgment, that it shoal)

bevve Been sequived prioe to the net of congress, we aro bound,

i the abzenee of any finding to the contrary, to presume it was

Bofore Alut time.  If that faet was important, appellant should

live asked for o definite inding wpon that point. (HWarren v,

thaill, 8 Nev, ‘315.)

If the theory contended for by appellant, that this case should
have Deen decided upon the prineiples pertuining to riparian
rights should prevail, it wonld not follow, as claimed by him,
that as u Jower proprietor he would be entitled to aff the water
of the strean. This is net tho law. We had oceacion in
Warrcn v, Quitl, supra, to stale that the inference must not be
drawn ¢ that, in any ease, o riparian proprictor may tuke all the
waler of a streas for the purpose of irvigation, to the detri-
ment of adjoining proprictors; for this is not the rule.”

b Veensiekle v, Hadnes, whicl is volied upon by appellant, the
eourl nse this linguage: © The common luw does not, 18 scems
to e claimed, deprive all of the vight to use, but, on the con-
triey, uHows all viparvian 1'11:0]11'ivtm'3 to use it in uny munner
not incompalible with {he tights of others. When it is said
that o proprictor has the vight to have a stream continne
throngh his Innd, it is not intended to be said that he has the
right to all the water, for that would render the stream, which
belongs to ull the proprictors, of no use to any.  What 19
weant is that no one ean absolutely divert the whole stream,
bub st use it in sueh nmnner as not to injure thoso below
hitn.” (7 Nov. 280.)

In Cuione A A Co. v, Fervis, where both parties nhtained
the title in fee to ther lands prior to the nct of congress, the
question us to the rights of ripaian proprietors on a strenin
wits cluborately disensscd, The defondant elaimed that jn x
Lot and arid elimate like Nevada the use of water for irrigation
was i natural want; that the wpper proprietor on the stream
might eonsunie all the water for the purpose of irrigating hiv
Iand; and that sueh use would be teasonable. The couri, in
constdering this question said: *To luy down the avbitvie:
rule coutended for by the defendant, and Bay that one e
Prictor ou the stream has so unlimited a right to the w0 ¢
water for irrigation, scems to us an unnoceswmry destou

.
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te vights of other proprictors on the slream, who have an
< jrnl weed and an equal right.,” (2 Saw. 195.)

Bub the right to use water for the purpose of irrigation was
espressly recoguized. “Irrigation wust be held in this cliniate
fo be a proper moade of using water by n riparian proprictoy;
the lawful extent of the use depending upon the citeumstnnces .
of each case. With reforenee to these eivcumstances, the use
must bo reasonable, and the right must be exercised so as to Jdo
the Jeast possible injury to othevs. There must be no
unreasonable delention or comnsmmption of the water, That
there may bLe some detention and’some diminution, follows
necessarily from any use whatever., How long it may Lu
detained, or how much it may be diminishoed, can never be stated
as an arbibvary or abstract rule,” {2 Saw. 197.)

Under the vules of the common law the riparian proprietors
would all have the right to a reasonable use of the waters of 4
stream running through their respective lands for the purpose
of irrigation. [ftis declared in all of the anthovities upon this
subject that it is impossible to Iny down any precise rule which
will be applicable to all eases. "o question nnest he deter-
mined in ench ense with roference to the size of the strenm, the
volocity of the water, the charncter of the seil, the number of
proprietors, the amount of water necded to irrigate the Jandy
per acre, anil a variety of other civcumstianees and conditions
sarrounding cach particular case; the true test in Al cases
being whethor the use is of such a character ns to matlerially
affect the equally beuneficial use of the waters of the rbream b‘v
the other proprictors. In Vansiekie v. Huines the conrt qunturf,
with approval, the doetrine annownced by Shaw, C. J., in
Eitivt v. Fitchburg B. Co. 10 Cush. 194 “That a portion of {he
water of a stream may Le used for the purpose of irrigating
nd we think is well established as one of the ripghts of the
propuictors of the soil along or through which it Passes.
Yet a proprictor cannot, under eolor of that right, or for the
whial purpose of Irrigating his own land, wholly obstruct or
et the water-conrse, or take such an unreasonable quantity

" vuder or make such unreusonablo use of it, as to deprive
v proprictors of the substanial benefits which they might
e Teon it if not diverted or used unrensonably.”

»

Crmerins anthorities were eited in support of this doctrine,
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Opinion of the Court-~1lawley, .J.
Our conelusion is that appellant is entitled to e head upon
the merits presented by this specification of error,
The cause will, therefore, he regularly placed upon the eal-
endar for the April term.
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