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IN THL GLVUETH JULICIAL WILTRICT COULT OF THE STATL OF NEVADA,
I JHND FOR TEE OUUNTY GF WEITS PINE

(;finaécaeQC)

In The Latter Of The Detsrmination

Of The helative Rights Uf Claimants
No. 3007

)
)
And Appropriators In And To The wa- )
| Filet DAL TE 1934

ters Of Schell Creek And Its Tribu- < v
By WM&KK [ |
/

taries, In White Pine County, Mevada.) Clerk

PROPOLED FINDINGS OF FACT, CUNCLUSIONS GF LAY AND DECKEE
The above entitled matter came on regularly for hear-

ing in the above entitled Court on Ootober 18, 1937, before
Lionorable L. 0, Hawkins, District Judge of sald Court presid-
ing, thes whole of s8ald stream system being within said White
Pine County, Ltate of Nevada, eand he being the judge duly
selected to hear and having jurisdiotion to hear sald matter
upon the State ingineer's ¥inal Order of Determination of the
Helative Kights of Claimants and ippropriators to the use of
the waters of the stream system of Schell Creek and its Tribu-
taripa, which Final Order of Determination had been duly fil-
od by saeld Gtate Engineer herein and also upon certain excep=
tions thereto which were duly filed herein by the hereinafter
naized claimants to the use of said waters, the sworn state~
irents and clalins of clailmants, and all the othgr oevidence on
file herein and the entire records and files in said matter,
Gray Mashburn, ittcrney-General of the State of levada, appear=
ed in seld hearing and proceedings in behalf of said State
and the State Engineer of the State of ldevada; Messrs. NoNaﬁara
& hobbins appearing as attoraneys for clelmant Jose Castillo,

end kessrs, Chandler, Quayle & Gill appearing as attorneys for
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clalmant Juwes G. Katsaros. The Attorney-General thereupon
offered and there were received in eviaence in support of the
rights of clalwants Rawed In the Final Crder cf Letermination
sworn statezents of claluunts, verified affidavits and other
competent evidence, togethier with the files and records of
the State Rngineerts Ufflce respecting the rights of each of
said claimanta, including cultural waps establishing the
cultural area, dlveralon ditches, and evidence of the kind
and charucter of lands irrigated by each claiuant, and all
other mups, plats, surveys and evidence on file in the 0Of-
fice of the uState ingineer relating to the Proof of Appropria-
tion of each of gald claimants involved in this matter for
deteruwination of the relative rights of said clelmants in and
to the waters of said stroam system which were obtained and
filed in sald State ingineer's (ffice under the provisions

of law relating to the Office of the State Engineer, and all
other records and files in said sState Lngincer's Office re-
lating to and constituting competent evidence in this matter.

The conteats tendercd by the exocaptions flled were
then presented to the Court by cvlaimants who had filed and
¢given notice of exceptionse toc the Final Order of Determina-
tion.

Competent evidence, both oral and &ccumcntary, was
offered and received showing full compliance by the State
ngineer with euch and every act required by law for him to do
and perfora in the preparation and Tiling in court of the Fine-
al Order of ietermination. It was stipulated by and between
counsel fepresenting the respective claimants and the Attorney-
General, representing the Stete and the State Ingineer, that
tre testimony which hed been taken before the Ltate Englneoer

on the State tnglneert's Preliminery Order of Letermination



()

W 0 =N ® O d N N

(R~ T B~ B~ R
O B B N O

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

skculd be cunsidered ty tho Court s cvidence in the wutter,
Furtler testicony was taken, briefs were filed, and the vntire
satter was submitted to the Court for dscision. The Court
tiuving duly ccosidorod the eatire record, the evidence offer=-
¢d znd the bricfs &nd arsuconts of counsel having been duly
considered, the Court uude, entered and filed on June 20,
1938, in the mbove-entitled Court an opinion and decision,

and dirceted that judgment Le entered accordingly.

wherefore, pursuant to and in accordance with saild
opinion and decision, the Court {inds facts, makes conclusions
of iaw and entors its judgrent and devoree concerning matters
submitted to the Court ce follows, to-wit:

YINDINGS OF FAaCT
I

Thut Jose Cmstillo, a claiuant on sauld stream systen,
on Leptowber 23, 1934, by and through his attorneys, lcilamara
& Robbins, petitioncd the State Ingineer as provided in See=-
tion 18 of the hater Code of this utate, belng levada Compil~
ed Lawa 1929, Section 7905, for a determination of the rela=-
tive rights of the varlous cleimants in and to the waters of
said Schell Creek and its Tributarics.

That responsive to said petition, the State Eﬁgineer.
in accordaunce with said Section 18 of the Water Code, on Octo=-
ber 13, 1934, uade an Inveastigation of said stream system,
and from such investigation determined that the relative rights
in and to saild stream system should be deternined, and on Hovem=
ber 14, 1934, made and entered on his records an order grant-
fng the petitlon for the deterzinstion of the relative rilghts
in ond to the waters of sald streaus system,

That on the 1l4th day of liovewber, 1934, the ltate Ln~

gineer made and entercd a notice of order end proceeding, sett-

3
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ing forth the fact of the entry of 8aid order and of theo pen-
dency of proceedings, a&s prescribved in Seotion 19 of tlie Via=

tor Code, belng levada Compiled iaws 1929, section 7906, and

getting forth that all olaimants in the rights of sald Sohell
Cregk Stream System are required, as provided by law, to make
proof of thelr clains,

That in conformlity with sald Section 19 of the ¥Water
Code of this State sald State Inglineer also caused a copy of
said notice to be duly publisted at least onee a week for
four consecutive wesks 1n the bly Record, & newspaper of gen=-
eral circulation in “hite Pilne County. The date of first
publication was lNovember 23, 1934, and the date of final
publication was becember 21, 1934,

That on the 25th day of January, 1936, the 3State in-
gineer, pursusnt to Sectlon 22 of the Water Code of the State,
belng Bevada Complled lLaws 1929, tectlion 7909, prepared a
notice and order for taking proofs snd setting forth the date

when the taking of said proofs would commence, as to the

rights in and to the waters of said Schell Creek Stream Sys-
ten, and the date prior to which all_proofa must be flled,
The dato set prior to whioch all such proofs were to be file
od was not less than sixty days prior to the date set for
the commencement of the taking of said proofs,

That in conformity with sald Seotion 22 qf the Va=-
ter Codée of this state the State Engineer also caused a copy
of sald notice and order for taking proofs to be vublished
at lemst once a week for four conscoutive weeks in the Ely
Daily Times, a newspaper of general circulation published in
wiite Plne County, Wevads, the date of first publication be-
ing Janusry 27, 1936, and the date of final publication being
February 24, 1936, The seld date of final publication was
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not less than fifteen days prier to the commonceuent of taking
of such proofs.

That on the 26th dey of Jenuary, 1936, the State ln-
gineor, pursuant to Sectlon 22 of the Uater Code of thias state,
cncloged coples of said notice and order for taking proofs in
envelopes and malled same by registered rail, postage prepaid,
to Jose Castillo, in care of his sttorneys, licHamara & fobbins,
at Elko, l'evada, end to James G. Katsaros, in care of his at-
torneys, Chandler, (uayle & Gill, at Ely, Nevada, being all
of the known claimants in and to the waters of the Schell
Creek Stream System. That the State Ingineer did then and
there in addition onclose with each of said notices mailed as
aforesaid blank forms on which each claimant should present
inlwriting all necessary particulars for the determination of
his rights in and to the waters of said stream system, That
the date of malling sald notice and order was at least thirty
days prior to the date fixed for the commencenant of taking
of said proofs,

Thet during the time named in said order and notioce
for taking proofs, beginnling on March' 17, 1936, and eunding
on May 20, 1936, the State inginoer recelved and filed in
his office under oath proofs, mape, plats, surveys, abstracts
and evidence rolating to claims in and to the waters of sald
5chell Creek stream System,

That as soon as practical after the sixty day period
specifically set forth in the aforeosaid notlice, to-wit, on
June 11, 1936, the State Lngineer assembled all proofs which
had boen filsd with him and prepared an abstract of olaims
as provided tor in Uection 28, Chapter 106, otatutes of 1921,
beine Nevada Compiled Lawse 1929, 5eotion 7915, and caused the

same to be typed in his office.

5
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That the State tngineer also prepared under date of
June 12, 1936, and caused to be typed in his office a Prelimin-
ary Order of Determination establishing the several ripghts of
claimants to the waters of Schell Creek and its Tributarles.

That when said abstract of claims and Preliminary or-
der of Determination were comploted, the State Engineer then
prepared a notice and order dated June 12, 1936, fixing and
setting a time and place when and where the evidence taken by
or filed with him and the proof of claims would be open for
inspection of all interested persons for a period of twenty
days, beginning on lionday, July 20, 1936 (Sundays and legal
holidays excepted), and also fixing a time for filing of
ob jections,.

That a copy of sald notice, togsther with a type-

written copy of the abstract of claims and a typewritten copy

of the Preliminary Order of Determination, were enclosed in
an envelope and sent by registered mail to each of said claim-
ents, That the aforesaid copies of the notice of inspection,
abstract of olaims and Preliminary Order of Determination were
sent by registered mall at Least thirty days prior to the
first day of inspection to each person who had appeared and
filed proof of his claim, all pursuant to Section éB of the
Water Code, being Nevada Compiled Laws 1929, Section 7915.
That during the period after the time of opening
evidence and proofs for public inspection as provided for in
the foregoing notice and cn or before August 22, 1936, being
at least thirty days, as provided in Section 29 of the Water
Code, being MNeveda Compiled Laws 1929, Section 7916, the
State ingineer received and officlially filed in his records
objections to any finding, part or portion of the Preliminary

trder of Dotermination submitted by any person claiming any
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intersst in the stream system involved by vested right.

That oa Loptember 2, 1936, the State tnglneer prepar-
ed a notice flxing « time and place for hearing objections to
the Preliminary Order of Leterminatlion and mailed ocoples of
same by reglstered muil to all claimants to the waters of said
streur systen,

That on the 21st day of October, 1936, the State
Lngineer did commence heurings on objectlons filed to the
Preliminary Urder of Detcrmination, The evidence taken dure
ing sald hearings was reported and transcribed and wmade a
part of the record herein,

Thet thereaiter the State lngineer duly prepared,
made and flled and causcd to be ontsred in the records of his

office on or about May 22, 1937, a Final Crder of Determina-

tion defining the several rights of the claimants and appropria-

tors to the watcrs of schell Creek Stream System and its
Tributaries.

Tret on or about the 24th day of May, 1937, the
State Engineer, in aocoordance with Section 34 of the Water
code of this JState, beling Nevadas Compiled Laws 1929, sSeotion
7921, filoud with the Clork of the Séventh Judiciel Distrioct
Court of the State of Nevada, in and for the COunty'of Vhite
Pine, at oly, Nevada, a certified copy of the ¢rder of De-
termination, together with the original evidence and the
transcript of testimony filed with or taken by th; State fne-
gineer, duly certified by him.

That the State Zngineer, in acoordance with Seoction
33 of the “ater Code of this Gtate, being MNevada Compiled Laws
1929, Section 7920, d4id send by registered maill, postege pre-
puid, on or about the 24th day of lay, 1937, a copy of the

grder of Determination to cach person who had flled proof of

clain,
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That upon the filipg of saild Order of Determination,
evidence and transeript of testimony with the Clerk of the
Seventh Judicial District Court of the State of Kevada, in and
for the County of white Pine, the State Ingineer, in accordance
with Section 34 or the uater Code of this state, being Nevada
Coxplled iaws 1929, seotion 7921, requested an order of said
Court setting a time for the heuring of exceptions to said
order of vetermination. That on or about the 24th day of kay,
1937, the Honorable J, L. Lockhart, District Judge of the
Seventh Judicial District Court of the State of Nevada, in and
for White I"ine County, made an order sctting a time for the
Learing of exceptions to the Urder of Letermination at the
hour of ten o'clock A.ik. on July 12, 1937, at the White Pine

County Court House at .ly, Neveda, as provided for in Seotion

" 34, being Nevada Compliled iaws 1929, Seotion 7921, as amended

by Chapter 90, 1931 3tatutes of NHevada, Puges 148-149, and
therein further ordered that any and sll parties in interest
who were aggrieved or dissatiefied with said Grder of Determina~
tion so filsd should file with the Clerk of sald Court and
transplit to said state Lnpineer by registered mull notice of
exceptions to sald Order of Determination at least five days
prior to the hearing of said exceptions as provided in Section
35, Chapter 106, statutes of KWevada 1921, as amended, being
Nevada Compiled Lews 1929, dSection 7922; thet the Clerk of
'said Court thereupon immedistely furnished a certified copy

of sald Court Order to the itate inglnuer of Nevada, and said
state inginser thereupon, to-wit, on or about the 26th day of
lay, 1937, mailcd a copy of sald coertified copy of said ocertifi-
ed copy of the Court urder by reglstered mail to each party in
jnterest whose uname appeared in sald Order of Letermination.

That the Stats lngineer of the state of Nevada also
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caused said last :nectlioned Order of the Court tu be published
at least cnce a wack for four consecutive weeks 1n the Tly
lLally Tiwevs, a newspaper of general oirculation published in
‘hite vine County, fevada, That the first date of publica=-
tion of said notico wae ilay 28, 1937, and the last dats of
publication wzs Jume 25, 1937,

That on or about July 3, 1937, &nd within the time
allowed by law, claimant Jose Castillo filed with the Clerk
of the Seventh Judiclal Listrict Court of the itate of Nevada,
in and for the County of White I'lne, certaln exceptions to the
Final order of Determination, and also filed with the State
ingineer nctice of sald exceptions. That on or about July 9,
19317, and within the tiwe allowed by law, claimant James G.
Katsaros also filed with the Olerk of the Seventh Judicial
District Court of the State of illevada, in and for the County
of ¥hite Filne, certaln exceptions to the Final Order of De-
termination, and also filed with the State Ingineer notice
of sald exceptions.

iI

I find that Gehell Creek und its Tributaries is lo-
cated in Township 22 N., henges 64 and 65 K,, L.D.B.& L., and
approximately fifty miles in a liortheasterly directipn from
Lly, Nevada; that the Creek heads in the 3chell Creek range of
mountains and runs in a Vesterly direotion; that gn addition
to water derived from melting snows and precipitation in the
torm of rain within its drelnuge area the Creek also has its
source in two Teeder springs coumonly known as Overland Spring
and varm spring; that Overland Spring is located 1n the bed
of Schell Creek In the NW} of Section 7, Township 22 N., Range
65 %., and the spring commonly referred to as Wara Spring is

located in the West part of the il Ul of saild Section 7;
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that in addition tou these two aprings there are a nunber of
marshy arcas or clenagas along the c¢reek channel which also
contribute a fair flow of water 1o the oreex below suld areas.
I1I

I find that the stream system'!s flow is typical of
many small streaus and creeks existing in the State of Nevadaj
that in the Spring when the snowfell is normal the Spring flow,
edded to the melting snow, gives a supply of water sufficient
to serve all of the appropriators; that this flow of water
usually continues only for a comparatively short perlod and
in the ordinary season when the flow from melting snow is at an
end the only supply of water for claimunts and appropriators
must be derived entirely from the tributary springs.

Iv

I find that all of the persons named as claimants and
appropriators in said Final (rder of Determination as claimants
to the waters of sald Schell Creek Stream System by and through
the several diversion ditches named therein are appropriators
or olaimants to the waters of said stream system; that said
appropriators or clajmunts, each for himself or by and through
his respective predecessors in interest, made due and legal
appropriatlon of the qQuantity of water for benefiocial use, at
the times and in the wanner alleged in sald Order of Determina-
tion; that each of sald appropriators or claimants, or his
respective suoccessors in interest, now is the owner or posseas-
or of the lands described in said Urder of Determination and
in these Findings of Fact, Conoclusions of Law and Decree in
connection with the sald water right, and each continuously
from thoe date of sald appropriation or priority, when such
water wes available for such beneficlial use, diverted all of

such quantity of water from the said stream system and appllied

10
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the same to beneficlal use as alleged in said Order of De=
termination.

v

I find that the climate where the lands of said res-

pective claimants in said Order of Determination are situated
1s dry and arid; that it 1is necessary to irrigate said lends
in order to produce or raise crops thereon, but, with irriga-
tion, said lands produce valuable harvest orops and meadow
pasture; and that there is no source of watsr supply for the
irrigation of sald lands of the claimants herein and for
stockwatering and domestic purposes other than the waters of
said Schell Creek Stream System and its Tributaries.

Vi

I find that the names of claimants or appropriators

" 8et forth in the Final Urder of Determination, the source of

water supply, the means by which the water is secured from the
source and applied to the benefiocial use named, the year of
priority, the number of acres of harvest orop and meadow pas=
ture, the legal subdivision of the lands, length of geason,
the duty of water for each of sald claimants a&s set forth in
sald Order of Determination, are true and correct, except as
changed as herelnafter set forth herein.
VII

I find that the State Englneer duly made all necessary
and proper orders, as required by law, and each and every not-
ice required by law was given to all clalmants and appropria=-
tors in the manner and at the times, and contalned the subject
matter required by law; that all of said cleimants named Quly

appeared, and are the only claimants and appropriators of the

waters of said stream system.

11
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VIII
I find that ull of the persons namod herein are claime
ants, eppropriators and users of the waters of :chell Crcek
Streem System and its Tributarles; that each of sald persons
tiled proof of his claim with the State Ingineer, and that
cach of said parties appeared in court in person, and by his
attorneys, and by submitting to the court evidence in support
of his claim.
Ix
I find thet the duty of water on lands irrigated
fram the Schell Creek otream system and its Tributaries is
fivo acre-feet per acre for the lands classed herein as har-
vest crop and meadow pasture, and that the rate of uss of

water under both classifications is based on a continuous

" flow of 0,0118 of a cubic foot of water per second of time

for each acre of land having a water right, which amount in
uniform continuous flow will yield the acre-foot allotment
per aore durlng the irrigation season fixed herein, I fur-
ther find that during those periods of the irrigation season
~hen thie flow of water in the stream system will more than
satlsfy the continuous flow allotment of all clalmants, each
of such clalmants, subject to a condition that there be no un-
due interfercnce with other users, shall be entitled to in=-
crease the rate of his direot diversion so as to satisfy any
imnediate necds of the growing crops and build up the ground
water storage; provided, that the total diversion for eaoh
claimant during eny calendar month shall not exceed 1.5 acre-
feet for each acre of land granted a water right, and provid-
ed furtier, that the total diversion during the irrigation

scason shall not exoecd the duty of water in acre-feet as

gpecified for such land.

12
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X
1 find that the irrigation season should begin on
fiereh 15th end end on Ucotober 15th of each year, being a length
of 214 days, excopt when climatic conditions are such that
irrigation is not in accordance with good husbandry and actual
beneficlal use of water., The State Ingineer shell determine
by examinution the beginning of the irrigation season and set
the date, glving notice to all parties concerned; that the
setting of the date shall be for the sole purpose of adminig-
tering and distributing the waters of Sohell Creek and its
Tritutaries,
XI
I find that the appropriators or thelr successors in

interest along sald stream system should not be required to

‘take or use the amount of water allotted to them in a continue

ous flow, but may cwrulate the same or any part thereof, by
storage or in rotation or periodic turn, within the seasonal
limits with the approvel of the State Yngineer or water
comeissioner., I further find that each of the said appropria-
tors lterein nawmed, in order to heve a greater irrigation head
under the oontinuous flow, should be allowed to rotate the
water which he is collectively entitled to use between his
variocus ditches,
X1I

I find that all of the claimants and appropriators
hereiln named having water rights for irrigation are entitled
to uge such water for stockwetering and domestic purposes at
any time during the year; that the total diversion for eaoch
claimant for stockwatering and domestic purposes should not
exceed 0.25 of & ouble Tfoot of water per second of time, and

thet durlm: the irrigation scason the emount of water divert-

13
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ed Tor irrigution purposes should not be incroased by any
amount to Le uvsed for stock and domestio purpuses, but the
guantity sllowed and divertcd for irrigation purposes dure
ing the irrizution ssason inoludes the water for stook and
donisatic purposes.
K11z
I rind that the watcr divertaed for irrigation should
be measured at the polnt where the water in each diteh first
becuines appurtenant to the land to be irrigated, or as near
therete as practiocsble,
x1v
I find that claimaat Juse Castillo, the lower user
on JolLell Creek, hes constructed reservolirs along the channel
ol Jehell Treek on his property and below any of the lands
irrigated by James G, Eatsarcs, for the oovneervation of water
to assiat {n tLe irrigation of Nis lands; that any change in
tto anner of use of the water as originally initlated for
the Castillo landes by virtue of use of sald reservoirs could
in no wey be harmful to the upper appropriator, James G,
Yatsaros, I further rind that Jose Castlillo may continue
the present manner and method of the use of the water to the
extent of his right as allowed hereoin,
Xv
I rind from the evidence in this mat@er that Mras,
kEliza A. Burke was the first person to file with the State
Ingineer a I'roof of Appropriation covering s claim of a vest-
ed right to the use of the waters of Schell Creek Stream Sys-
tan: und its Tributaries; thet this proof was filed by 'rg,
Llizma A, Burke with the UState Lngincer on or about June 24,
1911, and was assigned serial MNumber 0773 4in that Office,
I further find that said 2rool wns defective in that it 4id

14



W N o o d N N -

10
11
12
13
14
15
16
17
18
19
20

22
23
24
25
26
27
28
29
30
31
32

not give a clear and conclse statement as representativs of
the water rights then existent upon tle strean system, nor a
true and correct description of the location of said lands so
irriguted, I further find that each of sald ocleimeants, Jose
Castillo und James (. XKatseros, as successors in interest to
portions of the water riglt as evidenced by tle parent nroof,
No. 0773, filed proof to Lis portion cf such cleim of water
right by filing with the State ZIngineer amended Proofs of
Approprietion No. 0773 covering his claim of water rights ac-
quired to the use of the waters of ichell Creek and its
Tributaries as evidenoced by said parent proof No. 0773.
XvI
I find Trom the evidence that Henry Gilbert settled

on the lower ranch elong tclell Creek, which ranch is now the

- Castillo ranch, in 1869, end continuously thereafter until

about the Fall of the Year 1881 improved the seme; thet dur=
ing eald perlod of time he grew thereon vegetables, fruit,
hay, grain, fed mlilk cows, peddling such produce, fruit and
milk and butter to neighboring cemps at Sohellbourne and
Cherry Creek, and that in 1881 he hed in cultivation sub-
stantially all of the acreage he ever brought in oultivation
on said ranch. 1 further find from the evidence that Henry
Gilbert's death occurred in 1892, and that said ranch was
sold by kirs. Gilbert to K. F. Boyle in 1896. I further find
from the evidence that from the time !, T. Boyle purchased
the lower ranch from !‘'rs. Gilbert in 1896 until Castillo took
possession thereof in 1922 no new lands were brought under
cultivetion on suld rench that had not theretofore been
cultivated by the Gilbeorts, I further find that by applying
ho doctrine of relation to the faots in this case, sll of

tho land brought under cultivation by Eenry Gilbert is entitle

15
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ed to a water right with a ;riority of the Year 1369, or that
the date of priority of the water right swarded to clalmant
Jose Castillo for the lrrigzation of 10 acres of land in the
5E: he] of Section 11,‘Townsh1p 22 Y., henge 64 E,, fixed by
sald Final urder of Deternmination as of the Year 1900, should
have a priority of the Year 1869, or of the same year as the
other priorities awarded to the Castillo ranch,
XVIT
I further find from the evidence that in addition
to the lands belonging to clalmant James G, Katsaros that
were zllowsd water riglits in the Final Order of Determination,
there are additional lends for which claimunt James G. Katsar-
os shculd have been allowed water rights, but which were deni-
ed him, as follows:-
{(a) 7.2 acres situated in the SWi N} of Section
7; T. 22 B., K. 65 7., under irrigation throurh and
by weans of water conducted through the so-called
tilddle and South ditches, with a priority of 1880; -
for harvest crops.
(b) 9.1 acres lying in the N¥i il of sald Jec-
tion 7, under irrigation by water diverted and con=-
ductod through said South diteh from ¥aram Spring,
with a priority of 1880; - for harvest crops.
(o) 0.7 acre in the 8w} HE} of Seotion 1, T.
22 N., H. 64 L., under irrigation with water divert-
ed from schell Creek throush the so-called North
diteh, with a priority of 1884 - tor harvest orops.
(&) A triangular piece of land in the Southeast
Corner of the NBE} W¥W] of Section 12, T. 22 N., R.
64 2., under irrigation with water diverted through

the ditoh desiznated as "L", or the one lrrigating

16
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the meadow pasture right just above sald tract of

land, which land hes a priority of 1880; - for

meadow pasture,
I further find that such lends should be allowsd priorities
as of the years, in the amounts and for the character of
crops above set forth,

XVI1X
I further find that the 1.1 acres of grain lend and

tte 4.1 ascres of alfalfa land in the S®} NWl of Seotion 12
of Township 22 N., Range 64 Y.,, I’.D.B.& ., and the 0.4 aores
of alfalfa land In the SW! Wi! of said Section 12 shown as
irrigated on the Villard map filed with the Office of the
State mginesr on May 18, 1936, under said smended Proof No,

0773, end on which lands a water right wes claimed by James

‘G, lntsaros, lad been brought under oultivation for the first

tine in or subseauent to the Year 1922, and that no permits
have been issued by the State ®neinsecr to eppropriats water
with whieh to irrigate such lands; nor had there been any
permits issued by him to change the place of use of vested
water ripghts froa other lands to the lends brourht under
cultivation in or subsequent to the Year 1922, as required
Ly the weter laws since the Year 1913, I further f£ind no
rights to continue the irrigation of such lands heve been
establisked hy the cleimant, James G, Katsaros, .
AT

T find from tie svidence that the 1.4 emores of land
in the Mv, 571 of Zection 12, the 0,3 acres of land in the
Wul ok of Section 11, thse 5.5 acres of land in the §Wi NE3
of Jeotion 11, tha 5.7 acres of land in the Sr} nwi of Seo-
tion 11, the l6.1 acres of land in the Sk NW] of Seotion 11,

the 13.0 acres of land in the Nv} 5w} of Section 11, and the
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1.7 acres of land in the NI} 3! of Section 11, all shown as
irriguted on the killard map rade from surveys on July 19=-21,
1932, also designatcd in blue on &xhibit 3, in the record,
for all of which lands a water right was clalmed by Jose
Castillo, had been brought under irrigation for the first
time in or subsequent to the Year 1922. That no permits
have been lssucd by the State iLnginesr to appropriate water
with which to irrigate such lands, nor any permit lssued by
him to change the place of use of vested water rights from
other lands to the lands brought under ocultivation in or
subsequent to 1922, as required by the water lawa since the
Year 1913, I further find that no right to continue the
irrigation of such lands hLas been established by the claim-
ant, Jose Castillo.
XX

I find that the olaim of James G. Katsaros that he
is entitled to water rights superior to any appurtenant to
the lower ranch, because of the method employed in irrigat-
ing the two ranches during the period from 1898 to 1922, when
they were both owned by ¥illiem Burke, Sr., end his heirs,
18 without merit and is rejeoted,

X1

I £ind that the olaim of Jose Castillo that he is
entitled to all of the water in Schell Creek by ‘reason of the
words found in the deed fromx krs. Williem Burke, Or., and
other heirs, Wwilliam Burke, ir., to villliam J, Burke; in her
proofs of claims for water rights, filed with the State En=-
gineer; in the various papers executed by %illiam J. Burke
effecting title to the lowor placej in the certificate of
water rights issued by the State Engineer on lrs. Burke's

proofs, and in the Decree of FYoreclosure and Sherlffts Deed,

18
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divesting title to the lower ranch from William J. Burke, eto,,
is without merit and is rejected.
XXII

That all exceptions and objeotions filed in writing
or otherwise to the Final Order of Determination, except as
otherwise indicated herein, have not, nor have any of them,
been sustained by the evidenceo, and that any and all of such
exceptions and objeotions made and filed by claimants to the
Final Order of Determination, if not settled or determined by
the general findings, should be denied.

XXIIX

That except where specifically in this decision othexr~
wise ordered, the Order of Determination made, filed and cause
ed to be entered of record in this case by the Btate Engineer
should be confirmed, .

CONCLUSIONS OF LAW

From the evidence presented and Qecaived in this
matter and from the foregoing Findings of Faot the Court makes
the following Conelusions of Law:e

That the State Engineer had the right, authoriﬁy and
Jurisdiction under the Water Code of this State to make the
investigations made by him, conduct the hearings head by'him,
reoeive the proofs, maps and plats received by him, hear the
evidence presented to him, and to prepare, make, enter and
file in his office the original of said Final Order of Detere
mination and a certified copy thereof in this Court, amd to
determine in said Finel Order of Determination the relative
rights of the water users of said Schell Creek Stream System
and its Tfibutaries; that sajd State Engineer duly made all
orders neoessary and proper in connection therewith and enter

ed the same in his offlioce as required by said Water Code;

19




QA d KX’ N

0w 0 N o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

‘are appropriators and users of the waters of the Sohell Creek

A5 I A

that each and every notice required by law to be given to claime
ants and appropriators was duly given by the State Engineer in
the mamner and at the time required by law, and said notices
contalin the stetements required by law; that all claimants and
appropriators of the waters of the Schell Creek Stream System
and its Tributaries duly received the information and notices
required by law in such cagses; and that each and all of sald
claimants duly appeared in these proceedings.

That this Court had jurisdictiom to hear and try
this matter and has jurisdiotion to find, make and enter these
Findings of Faot and Conolusions of lLaw and this Deoree, and
each and svery portion thereof, in this matter,

That Jose Castillo and James G. Katsaros constitute

and are the claiments, and the only clalmants, who were and

Stream System and its Tributaries on the date the Final Order
of Determination wae filed with the Clerk of this Court,
That all and singuler the persons named in the Fimal

Order of Determination as claimants and appropriators to the
waters of the Schell Creek Ltream System and 1ts Tributaries
by and through the several diversion ditches and canals named,
and their successors in interest, are appropriators or claime
ants to the waters of sald stream systemi and that such ap=
propriators or olaimants, each for himself or by and through
his respective predecessors in interest, now gre the owners

or possessors, respectively, of the lands desoribded 1n said
order of Determination and in these Findinge of Fact, Conclue
sions of Law and Decrce under their respective proofs, and
each continuously from the date of said appropriation or prior-
ity, when such water was availlable for beneficial use, divert-

ed all of such quantity of water from sald Schell Creek Stream

20
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System snd its Tributaries and applied the sams to beneficlal
use as alleged in said Order of Determination.

In addition to the irrigated lands of James G. Katsar-
o8 as descrilbed in sald Order of Determimation, there should be
included in the Deoree the additional areas omitted by the
State Ingineer in said Order of Determination as set forth in
the findings.

: That the Decree to be enteored should fix the duty

of water as five esore~feet por acre for tho irrigation season
for all lands clessified as harvest crop land or meadow pasture
land.

That all of ths water allotted under the Decree should
be appurtenant to the landa designated herein and in the event
that clalmants named herein desire to change the point of di-
version, manner and place of use of the waters Lerein allotted,
such water users must make epplication to the State Engineer for
permission to make such change in the manner set forth under
the provisions of the Water Code of the State of Nevada.

That except as specifically otherwise ordered herein,
the doctrine of relation has been fairly, legelly and equitadbly
applied by the State ¥ngineer in the COrder of Determination and
the claiments, respectively, are entitled to the prioritie=s
shown in the Decree herein.

That the evidence does not sustain any prescriptive
right or any right of advorse possession in any of the claim-
ents or appropriators herein,

That the relative priorities or rank of the several
rights to appropriate the wators of Schell Creek and its Tribu-
taries as lieted in the Decree shall govern and be recognized

at all times hereafter,
That no person or persons holding a right of appropria-

21
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tion nol herein listed skall be enlitled to receive any watoex
trom Lohell Cresk otreaw oysten and its Tributaries until all
appropristions lLerein set forth lave been fully satisfied.

That o¢xcept where specifically ctherwise urdered here-
in, the (rder of Leteminstion nade, rlled and caused to be
enterea of record in the rutter by the LHtute kngineer should de
affirmed.

That all objections imade at the time snd all excep-
tions filed snd not specifically ruised upon herein should be
overruled and denied. .

That the parties lcreto and each of them is entitled
to & restraining order and injunction, as set forth in the
lgcrec.

JULGHETNT ~3i DLCKEE
THoRKLTULE, BY LoALCH o 102 FIRLINGS OF FilT
SHU COMCLULICHS ¢f 1A% HEHLINBEFCRL 2AT
FOLTH, IT lu HADWRLD, (DIULGD, AlD Du~-
CRLLL DY TLL GOUDT wl FULLOWS:
1.

That the Ltate bLungincer made all recessary and proper
orders herein as roquired by law, and that each and every not-
ice required by law was duly given to all claiments and ap-~
propriators; that all of said clairants paxzed duly appeared and
are the only claiments and appropriators cf the waters of Schell
Creck Stream Lystew and its Tritutaries.

That this Court tas full end ocomplete jurlsdiction

to hear, try and detormine this casc and 1o make and enter

hercin this lecree,
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1I1.

That excopt as spocifically in this becree otherwise
ordered, all objections Tlied tu the Final Order of Letormina~
tion are rercby denied and overruled.

Iv.

That except as specificelly in this Liecree otherwise
ordered, the Order of Determination made, filcéd and caused to
be entered of record in this case by tlhe State Zngineer be,
and the same is hereby confirmed,

V.

Trhat the nemes of ¢luimants and appropriators of
the watefs of tbe‘ucheil Creck Stream oystem and its Tributar-
105 diverting water from sald Schell Creek Stream System and
its Tributaries Tox benellclal use, tho yeur of priority,
the culturcd scresge of Larvest crop and ueadow pasture, the
legal subdivislions, soction, towhahip znd range, and nucber
of cublc feet of water per second for each acre irrigated by
said clalmunts snd appropriators is hereby adjudged as Tfollows,

to-witc-
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Claiuant - Jose Castillo

sreof e = 0773 (amended)

wiuree - Lehelil Creek

Litches - Durke and lnncized

toints of Diversion of Litches:e

{v) In the SE} Shé NwW, Lec. 12 and the NE} ﬁé*
SEf Sec. 11, T. 22 N., R. 64 E., M.D.B.& L.

{(c) 4t the Qam in the center of the NEL‘géé Sec.
11, T, 22 N., R. 64 B., LieD.Bed 1

(a) 5t the €am in the HWL NQ; SE} Sec, 11, T.
22 Ney Ra 64 1., M.D.T.& e

Culture (acres) Description szfggf
Jricr- Iurvest Leadow Subdi- Sec~ Tp, K.
ity Crop Pasture vision tion N, K. c.f.s.
1569 (b) 5.2 CNESSEY 11 22 64  0.061
1869 {p) 1.0 Nwlsed 11 22 64 0.012
1869 (d) 0.3 NigSEY 11 22 64 0.004
1869 *(d) 5.7 (d) 2.1  NEiswg 11 22 64 0.092
1869 (c) 4.0 SWANEE 11 22 64 0.047
1869 (a) 0.1 (d) 3.4 smineg 11 22 64  0.041
1869 (c)10.0 seifwi 11 22 64 0,118
Total 26.3 5.5 ' 0.375

NOTT - Letters indicute lands irripated under each

ditch.

% 0n North side of channel only.

24
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Claimsut « James G. Katsaros

Proof Xo. = 0773 (Amncnded)
source = ochell Creek

Ditches - Burke

Points of Diversion of Ditches:=-

(a) Nortbh Ditch = N.54° 45! i, 3310!' from W.

i Cor. Bec. 7, Te 22 No, Re 65 Z., ifeD.B.& M.

{(b) tiddle Diteh - N, 48+ i, 1570' from W.1 Sec.

7, T. 22 H., Re 65 k., if.D.B.& M.

(c) South Ditch - N, 48 ©, 1430' from ¥W.} Sec.

7, Te 22 N.y Ko 65 E., R.DeBek M.

(d) arm Spring -~ In N¥W{ WY

Hep Mo 65 Bo, k.D.B.& Ke

% SV} Sec. 7, Te 22

(e) Diteh = 5. 61* 45¢ iy, 920! from NE Cor. Sec.

12’ T. 22 I‘... R. 64 E., &.D‘B.& E.

Culture (acres) vescription

Prior- Harvest »eadow aubdivi- Sec~
ity Crop DPagture sion tion
~1875 (a) 1.63 SE{SE} 1
-1875 (a) 0.20 m:gm% 12
1884 (a) 0.70 Lt 1
-1875 (b) 0.92 Sin) -:.1% 1
-1878 (v) 1.80 NEANE: 12
~1880 (b&c) 7.20 sw%nw% 17
~1880 (c&d) 9.10 wHtsui 7
~1880 (c&d)10.40 (c&d) 6.40 NRANE 12
—1880 {e) 2.40 NEINE 12
- 1880 (e) 1.00 mEINW 12
--1880 (¢) 8.10 (e) 18.30 Nw4HE!} 12
1830 {e) 1.00 sn,NE% 12
1880 (e) 1.10 SEINW 12
1880 (c) 2.00 NWiNE; 12
- 1384 (=) 5.27 . Srisel i
_-1884 (a) 0.40 NEANED 12
Total 47.72 30.20

ditche.

25

Tp.

H.

22
22
22
22
22
22
22
22
22
22
22
22
a2
22
22
22

UoTL: Letters indlcate lands irrigated under each

Duty of
iater
Re

Lo c.l.8.
64 0.019
64 0.002
64 0.008
64 0.011
64 0,021
65 0.085

65 0.10

64 0.19
64 0.028
64 0.012
. 64 C.312
64 0,012
64 0.013
64 0.024
64 0.062
64  0.005
0.919
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IT Is FULRTELK ChubRiD, aLJUDCLD AND DLCRELD that no
person or persons cther tlian the parties named herein bavs or
claim uny interest in or to said water, or in or to the use of
said water or any part thereof.

That the irrigation season shall begin on iarch 15th
and end cn uctober 15th of each year, being a length of 214
days, except when climatic conditions are such theat irrigation
is not in accordance with good husbandry and actual beneficial
use of water. The State ingineer shall then determine by
examinutlon the beginning of the irrigation ssason and set
the dute, giving notice to all parties concerned. The sette
ing of the date shall be for the sole purpose of administer-
ing and distributing the waters of Schell Creek Stream System
and its Tributeries.

. That the duty of water on lands irrigated from said
stream system is bereby adjudged, decreed and fixed as five
acre~feet per acre during the irrigation season for the lands
claspiflod as hervest crop or meadow pasture; that the rate of
flow of 0.0118 of a cubdbic foot of water per second for each
acre of land irrigated is bagsed upon an irrigation season Qf
214 days, which amount in uniform continuous flow will yieid
the acre-foot allotment per acre as fixed as said dufy of
water of five acre-fest; that during those periods of the
irrigation season when the flow of water in the stieam system
will more than satisfy the continuous flow sllotment of all
clalmants, each of such claimants, subject to a condition that
thiere be no undﬁe interference with other users, shall be en=-
titled to increass the rate of his direct diversion so as to
satisfy the immediate needs <I the growing crops and build up
ground water storage; provided, that ths total diversion for

each claimnnt during any calendar month shall not exceed 1.5

=14
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acre-feet for each acre of land graunted a water right, and pro=-
vided further, tLat the total diversion curing the irrigation
season shall not exceed tte duty of water in acre-feet as
specified for such land.

That all measureuents of amounte of water diverted
are to be made at the point where the water in the ditch first
becomes appurtenant to the land to be irrigated, or as near
theroto as pructicable, the location, if not selected by the
ctate Lagineer, tc be approved by him. Due allowance for
ditch losses shall be made by the State ingineer.

Trhat clainuants and apprépriators herein nemed having
water rights for lrrigation cshall be entitled to the use of
water lor stockwatering and domestic purposes at all times
throughout the year; that the total diversion for each claim-
ant for stockwatering and domecatic purposes skall not exceed
0.25 of a cublc foot of water per second of time, and that
during tho irrigation season the amount of water diverted for
irrigation purposes shall not be increased by any amount to be
used for stock and domastic purposes, but the gquantity allowed
sud diverted for irrigation purposes during the irrigstion
season lnocludes the water for stock and domestic purposes,

IT IS FUKTHER URDERWD, ALIULGTD AND DHCRLED-thaf the
water from springs aerising within the confines of the cleim-
ants!' premises stall be considorcd as tributaries »f the stream
aystem, the same as tho waters from any source used on any of
each claimant's lands, and as such the claimunt on whose¢ land
the spring ..ay bec located shall have no rights to the use of
said water cther than the right lerein granted.

That the elaimanta named Yerein or their successors
in interest shall not be required to take cor use the amount of

water allotted to them in continuous flow, but way accumulate
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the sene, or any part thereof, by storage or in rotation or
periodic tura, within the seascnsl limite, with the approval
of tle state Engineer or water commissioner. That eackh water
user, in order to increase the irrigation head 1n continuous
fiow, shall be entitled to rotate his allotted amount of water
between his various ditchea,

Trhat tte priorities fixead berelin, transmission loss,
evaporation, seerage, combination of flow, nature of erops,
duty of water, sub-fTlow, and other elements shall be taken
into consideration in connecticn with distribution of the
waters of said strean system.

That all of the water allotted under the Deoree shall
be appurtenant to the lsnds designated herein and in the event
trat clalmants naued herein desire to changs the point of di~
vorsion, manner and place of use herein allotted, such water
users must wake application to tio State Engineer for per-
mission to make sueh ciange in the manner set forth under the
provigions of the Water Code of the 3tate of Nevada,

That the State éngincer and his assistants shall be
trho adninietrators of the waters or.the.Schcll Creek itream
System and its Trivutarles, and he shall nake such rules and
regulations &s may be necessary for the prover distribution of
sald waters soc long as sald rules gonform to these findings
and this Decree.

That no person or perazons holdirg & right of ap-
propriation by virtus of any perzit pranted by the State Ene
gireer to appropriste water from trhe Ochoell Creek Strean Sys-
teii and its Tributaries shall be entitled to receive any wa-
ter from Sclell Creek until all appropriations herein set
forth have boen fully satisfjied.

That no prescriptive rights, and no rights of ad-

28



@A o N

w 0 N o

10
11
12
13
14
15
is
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

verse pussession, in and to the waters of the Schell Creek
ctreax lystea and its Tributaries have been established by
this action.

IT 15 YURTHLE URLBRLD, aADJUDG.D alD DECKLID that
euch o1 the parties hereinbafore naned 1s the owner of the
flow und use of tLe several amounts of water appropriated
to hiw &8s set forth herein, snd in sald Order o¢f Tetsrzina=-
tion where no change has been made; that each and svery
party to this action, aad their ané each of their servants,
agents and attorneys, and all persons claiming by, through
or under ti:ez, and thelr successcrs and aesslgns, in and to
the wanter rizhte and land herein described, be and cach of
them ls forever enjoined and restralned from claizing any

rilghts in or to the waters of the Schell Creek wiream Sys-

ton and its Tributariecs, excejst the rights set up and specifi-

ed in this Cecree, and euck of said parties is Lereby enjoin-
ad and restralncd frowm taking, diverting or interfering in
any vay with the waters of said Lchell Creek Stream 3ystem
and its Tributarics so as to in any way, shape or manner
interfere with the diverslon, enjoyment and use of the wa-
ters of any of the other parties to this action as set forth
in thls Decree, having due regurd to the relative priofitiee
herein contained, and each of sald parties is enjoined and
restrained froe ever taking, diverting, carryisg.away, or
otLerwise using or claiming any of tho waters so allotted to
tiim in any canner or at any tine so as to ia eany way inter-
fere with tus prior rights of other partiea to this actlon,
as the saemc are herein deterained, or until such parties hav-
ing prior rights as neruin spocifjed have received upon thelir
several lunds all waters so adjudged to be due them.

IT I3 FuhTizR DMdoilD, aLJUHGLL AN DLCREID that
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except as lnldicated in tho Decree, all exception: filed to the
Flnal Order of Dctermlnstion are hereby deniled and overruled.
IT To FURTIER JLLERLD that cach of the parties heree

to shall puy hils own costs.

pated this _ 22%7 day of Depplos le, , 1938, |
‘é@ ﬁ[M/'M-

Jistrict Judge Presiding.

State of Nevada |

.

@ounty of White Pine S 3

I, E..D.. OLDFIELD » County Clerk

and ez-officio Clerk of the Seventh Judicial District of the State of Newvada, County of White Pine, ! :'

|
do hereby certify that the above and foregoing is « full, correct und true copy of the original

QBBQEQﬁEDmEINDIHGS"QE"EACT,CQNCLUSIQHS“QE“LAW"ANDWDECREEﬂmIn"themmatter I
gf the determination of the relative rights of Claimants and appropriators
in and to the waters of Schell Creek and its tributaries, In White Pine |

‘C’f:iiiﬁty, NevVads, Lk e {

which now remains of record in my office at Ely, C ounty and State aforesaid, i

IN TESTIMONY WHEREOF, I have hereunto set my hand
and affized the Seul of suid Courl, at my office in the
town of Ely, this.. 16th day of....November.. .
A.D.193.8

A

il ff .County Clerk
ex-oﬂ::‘l'o(cl£ of Sal&u Court.

e T ._.Deper.
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except as indlicated in the Decree, sll exceptions filed to the
Final Jrder of Determinstion are hereby donied and overruled.
IT T3 FURTILI ONUERTD that cach of the parties here-

to shall puy his own cousts,

Dated this __ 22 2 day of zﬁg&-_‘mﬁ, , 1938.
iéftz? 12722¢44442424L

Jistrict Judge Presiding.

STATE OF NEVADA—STATE ENGINEER'S OFFICE

L...... ALFRED. MERRITT. SMITH. , State Engineer of the State of
Nevada, duly appointed and qualified, having charge of the records and files
of the office of the State Engineer, do hereby certify that the foregoing is a
full, complete and true copy of-an-Propased. Findings of Fact,.Conelu-
.S..i.QQ.S.-.9..1:._L.E.‘!!-..a.m.i...Dgs".!:.e..e...i_n..t.he_.Mg.t.t.er..gi’..xha..Dﬂxarminatinn..of
fhe .%ggq.gsl&}gg‘ggtg{;ig%e}iggnk§..;Ln..ancl..m..tt_xa..wuana-.at..s.che11
rresanfed.to tha.Court.on.or abour the.. .., $lod in-said-offiee-onthe
.......... 4thday of August......, A, D. 1931..,, as appears
by the records and files of the office of the State Engineer of Nevada, and
nothing more or less. g

IN WiTNESs WHEREOF, I have hereunto set my hand and affixed my

seal of office at the City of Carson, State of Nevada, this....9th day of
August

30



