-t -

A -

L.

In District Court
2d Judiclal Dlstrict
Douglas Co. Hevada

C R R L L T T e e . W G AP

J. N. Winter
v3
Robert Fulstona

------------ B Bl e A . Y

Findlngs of Fact and
Concluslong of Low

————————— Al S

Flied May Bth 85

S/ B. Boyd
Co. Clerk

nnnnnnnnn e e e A e

Virgln, Coffin, Judge
Attys for Defendsnt

uuuuuuuuuuuuu e T o S R




> o

i
In District Cou}t 2d Judlcial Dlstrict County of Douglas, Stote of Nevada
J. N, Winters Plalntl]ff
V3 ) ss

Robt. Fulstone Defendant )

The above entltlod cause having been regulerly tried by the Court,
3 Jury having been exprossly walved, and the Court having duly consldered
the evidence adduced In sald cause and the aergumants of Counsal, and the
law applicable to the premlses, now makes and flles Its flndings of fact

and concluslions of law as follows

Flndlngs of Fact

Ist That from tlme Immemorlal a natural stream or water course known &3
Jacks Valley Creck has flowed and run from the $lerra Nevada Mountalns
tastward across Jack's Valley. Thot o short distance below where tald
stream debouches from the mountains Into sald Jacks Valley, the bed or
channel thercof divides Into two natural beds or channals, through which
two natural beds or channels the waters of sald Creek have divided and
flowed from time Immemorlal, Sald-nmq natural beds or channels are known
In thls case and In tho testimony as ths North Stream and the South Stresm
respectively. The North Stream flows from the polnt where sald Creek
divides Into two channels, across the North West portlon of Defendants
lands and thence onto the lands of Plalntiff, Tho South Stream flows
from sald polnt, between Defendants house and Barn, across the entlre
length, from VWest to East, of.Defandant's lanés and thence onto the lands
of Plalntlff,
2d That during the trial of sald cause Plaintiff and Defendant end all
of the Ranchers or Farmers In Jack's Valley made, signed and flled herein
in open court the following stipulatlion and ag;eement: to wit;

"in the District Court of the Second Judiclal District of the

""State of Nevada In and for the County of Douglas

"Jacob N. Winter Plalntlff )

H \Z

""Robert Fulstone Defendant )

"Stlpulation'

"It Is agreced In opon Court between the Plalintlff and Dofendant and
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“thelr respective Attorneys and other parsons heraln named that

"tha Plalntiff Is the ownor of and has the title to the land des-
“cribed In the Complalint and has been, as In the Complaint alleged

' That the Defendant I3 the owner of and has the title to the
"land described In hls answer and has been such owner as In the
"answer alleged,

" 1t Is further agreed that tho Plalntiff Winter is the ownor of
and entltled to use durlng the Irrigation season all the water of
"the stream In Controversy for and during four days and six hours of
"each clght days

" That the Defendant Robert Fulstone Is the owner of and entltled
"to usc durlng the Irrigating season all ths water of the stream In
"Controversy for one day and twelve hours of each elght days

H That Henry Fulstone 138 the owner of ond entitled to use durlng
“the Irrigating season all the water of the streem In Controversy for
Hsix hours during each olght days

" That B. F., Nesmlth Is the owner of and entl;]od to use durlng the
"irrigating scason all the water of the stream In Controversy for one
""day during cach eclght days

" Thot A. E, Johns ls the owner of and entltled to use during the
"Irrigating season all of the water of the stream In Controversy
"during onc day of each elght days,

"' The use of the wéter hereln stlpulatea for the time mentloned 1s
'""to be a consecutive use and to be In tﬁg order hereln mentloned
"yt Is further stipulated that the decree of the Court shall be
“entered In pursuance of and conformlty with thls stipulation and
"the partles sholl be severally enjolned ffom Interfering with each
“'others uso.

' 1t Is understood that tha Irrigating season meant by this stipula-
""tlon begins on the flrst day of Aprll and ends on the 31st day of
"October of each year,

" As to tho remalning months as to the use of the water durlng
"such months the question Is not closed by thls stipulation but remalins

"open




" 1t Is further stipulated that whon the time or turn of tho severe)
""parties mentioned herein occurs, 1t shall be his right and duty to turn
“and take the water, If ho requlres |t, and that until the water ls so
""turned, It shall continue to flow In the Course or dltch where for the
“time belng 1t shall be found.
" The time and day shall be held to begin at Sun Rlse In Jack's Vallay,
" This stipulation shall be of no binding force or offect unles signed
"'by and concurred In by all persons named among whem sald wators are
"apportioned by perliods of time and not to apply to any matters not
“'speciflcally named
"March 6, 1886.," "Clarke & King"

""J, D. Torreyson''

“Attys for PIff"

"James R. Judge"

"T, Coffln, D, W, Virgin"

"Attys for Defendant!’

"8, F. Nasmlth"

"A, B. Johns"

""H, Fulstone"
3d That Defendant never at any time during the Irrlgating season of any
year mentloned In Plaintiffs Complaint diverted any of the water of Jscks
Valley Creek from the natural bed or channal thercof at any point or from
el ther bed or channel thereof at or below tho polnt where sald Creek
divides Into two channels and never permanently or otharwlso turned the
water of sald stream or any part thoreof away from the bed or beds or
channels of sald strecam, and never In any way used the water of sald
stream, except as he was lawfully and rlghful]y entitled to divert and use
the same as set forth In the above mentioned stipulatlon.

That the right of all partles slgning sald stipulation to divert and
use sald water durlng the lrrigating season as set forth In sald stlpula-
tion, has exlsted and been actually used and enjoyed for more than ten years
last past,

Lth That Dofendant never at any tlme during the Irrigating season of any
years mentloned In Plaintiffs Complaint, diverted any of the water of
sald Jack's Valley Creek and after diverting IF. discharged the sams or
any part thereof, upon any lands of Plaintiff.

5th  That Defendant never In any of the years mentloned In Plalntiff Com-

plalnt In the non-lrrigating season, In the months of November, December,
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January February or March, diverted eny of the vater of sald Jacks Vallay

Creck or from elther or any bed or channel thereof, and turned or spread

the same upon or over any land owned or occupled by him or divertad any

of the waters of sald Creek or turned or spread tho same upon or over

any lands whatever durlng sald months, ‘

6th That 1t has been tha custom of the Plalintlff and'Defundant and of

other Farmers or Ranchers In Jacks Valley for the ten years last past

In the non-irrigating season to turn all of the water of sald Creck out

of thelr Irrigating ditches back Into tha Rorth and South Streams of sald

Crecek, and it has been the custom of Plalntlff and Defendant In the non-

Irrigating season, to turn the water of sald Creek In as near equal

portions as posslb}e, Into the North and South Streams of sald Jack's

Valley Creek respectively, That for sald ten years last past It has been

the custom of Defendant wlth the knowledge and consent end acqulescence of

Plaintlff, In the non-lrrigating season to turn scme of the water out of

the South Stream Into the Horth Stresm of the Creek so that the water ran
| in equal portions down sald two streams respectlively,

7th  That Defendants lands are sltuated to the Yest of, and on much higher

ground than the land of Plaintiff lylng to tha East of Defendants land,

That tho damage clalmed by Plalntiff Is upon his land lylng {mmedlataly
to the East of Defendants land.

That upon the upper and western portlon of Dafendants lands and upon
the upper and western portion of Plalntiff's lands which 1le north of
Defendants lands there are larga tracts of marshy or boggy land out of
vihich ocoze and rise large quantities of water which flows for some dis~
tance over the surface of the land and then seeps and percolates into the

soll and disappears, That the land of Plalintiff lylng Immedlately to the

e bagtocf Defondants e heavy, mat land, That tha wet condltlon of said

land Is caused by water seeping and percolating into tho same from the
arshy and boygy land above and from melting snows In end near the foot
of the mountains and Is In no wisa caused by any act or neglligence or

foult of Defendant,
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8th That Plalntliff has not been domaged In his crops as alleged In hils
Complalnt, except by natural causes over which Defendant had no control.
The lands upon which the crops waro alleged to have been damaged were,

In each of the years mentioned In sold Complalnt, In proper conditlion for
plowing and seeding as carly as other lands of the sams character In Jacks
Valley; the crops on sald lands averagad well with similar crops on llke
lands In the same years, |

9th That Plafhtlff has not been domaged by the washing away, or washing
into gulleys or by any washing of hls land by any act or fault or negll-
gence of Defendant, )

. That there has been soma damage done to Plalntlffs lond by washing
near the lower portion of his land ot end near the East slde of Jacks
Valley, far below the lends of Defendant, but that sald lends wore so
damaged by extraordinary hlgh waters and freshets over which Defendent
had. and could excrclse no control, S$ald deamages were princlpally caused
by hligh water caused by raln and storms which the wltnesses In thlgs case
called '"The Flood" of the spring of 1862 and by a "Cloud Burst' of the
sunner of 1882,

Nona of sald damages waro caused by the ordlinary flow of the water

of Jocks Valley Creek at lts ordlnary stages,

Concluslons of law

Ist That Defendant is entitled to a decree hareln dividing the water of

Jacks Valley Creek durling the lIrrligating season among all of tho slgners
Q of sald stipulation according to the terms thoreof and that sald parties

to sald stipulation or agreement shall cach bo enjoined from Interfering

wlth each othars use of sald water eccording to sald stipulation.

2d That Defendant Ig entlitled to the decree of thls Court, thet In the

e s e —hierdeed LR LG I NG 8£8508.,--40 Wil _the monthi of Novembear, Docembor, January

February and March, the water of sald Jacks Valley Crock shall run end flow

In equal portlons in the Horth and South beds or channels of sald stresm

as above descrlbed and that both Plalntiff and Defendant may use sald

| water In the non~lrrigatlng season for stock and domestlic purpose as It




flows across thelr respective londs In Its natural beds or channels.
3d That Defendant Is entltled to a decres of this Court perpetually
enjolnlng cach and all partles to sald stipulation and_among whom the
water of sald Creek Is or shall be apportioned, thelr ?gents Attorneys
servants employcs and grantees from In any manner Interfering wilth
molesting, or destroying any water box or gate that may be put Into
sald stream, or elther branch or channel thereof, for the purpose of,
and sultable and proper for the convenient division and turning of the
water of sald Creek as shall be provided In sald decree, and from‘unneces-
sary filllng up or obstructing the bed or channel of sald Croek or the
bed or channel of elther the North or South Branch thareof as above des-
cribed.
Lth  That Defendant Is entltled to a Judgment against sald Plalntlff
for his costs.

Let Judgment and decree be entered In accordance harewl th,
May 8 1866 8/ T. D, Edwards

District Judge
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THE SUPREME COURT
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JACOB N, WINTER, Apperraxy, v. ROBERT FULSTONE{

RespoNDENT.

Warenr Rrours—IoricaTioN—FINDINGs—EvVIDENCE.—Findings of the
trial court, hased upon conslicting testimony, and aided by a per-
sonal inspection of the subject of controversy, will not be disturbed
on appeal.

IDEM—IINDINGS SUSTAINED BY THE LvipENce. Theé various findings
of the conrt reviewed and evidence heid sufiieient to sustain the find-
ings,  (See opinion,) .

IDEA~—IINDING, a5 To FLow axp UskE o Warer, CoNsSTRUED.—A
finding that “defendant is entitled to a deceree that during the non-
irrigating months the waters of Jucek's Valley ereck shall How in
equal portions in the north and gouth beds or chunnels of said stream,
and that both plaintiff and detendant may uxe said water in the non-
ircigating seaszon for stoek and domestic purposes, as it flows across
their respective land, in the natural beds or channels,” is not a tind-
ing that defendant has the vight to use one-hall’ of the wuater tlowing
in the stream, norasy given quantity thereot, except suttficient for his
stoclk, ete,

LoEM—DEVIDENCE—OPINION OoF WITNEss—Facrs,—A\ question asked a
witness as to which of two channels the water of aerceek wounld {low
in it nnobstructed does not eall for the opinion of the witness, bt for
A et derived tfrom personal observation, and s not an inguiry call-
ing for expert testimony.
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April, 1689.7] Wixter v, FULSTONE. 261

Opinion of the Court—2XMnurphy, J.

Earor—wieEN CUvrebp.~—Error in exclnding testimony is eared by its
admission ot asubseqguent stage of the trial,

ON BEHEARING=—APPEAL~DREHEARING—MoODIFYING JUDGMENT.—On
petition for rehearing where complaint as to a portion of {he judg-
ment ix for the tivst time made, and it appears that such portion sus
not authnrized by the pleadings, the Jml;_-;m(;nt will be modiited in
that respeet, and the rehearing denied.

Arrean from the Distriet Court of the Second Judicial Dis-
trict, Douglas County.

The facts are stated in the opinion,

Lobt. M. Clarke, for Appellant.

D. V. Virgin,J. B. Judge, and Trenmor Cozfin for Respondent.
By tl'xe Court, Muvrrry, J.:

This action was brought to recover damages for thn alleged
wrongful and unlawfnl diversion of water from Juaek’s Valley
creek, and away from a portion of appellant’s land, at tinies
during the iiriguting seascns of 1882, 1883, 1884 and 1885; for
diverting the waters of said creek away from the natural chan-
nel or bed thereof in the non-irrigating season, to-wit: in the
months of November, December, January, February and JTarch
1n the yvears 1881, 1852, 1583, 1«:»b4, and 1885, and away from a
portion of anpdlantb land; for diverting a portion of the
water of said strearn during the irrigating season of the vears
1882, 1883, 1854, and 1885, and discharging a portion of said
water so diverted upon the lands of appellant, washing chan-
nels and gullies therein, and destroying about fifteen acrves
thereof; for diverting the water of said stream from the natural
channel or bed thereof during the non-irrigating months, to-
wit: November, December January, February, and March of
the years 18682, 1883, 1884, and 1885, spreading the same cver
lands of 1e‘-'pondtnt Iying above lands of appellant, thereby
flooding appellant’s land, making it too wet, and injuring the
crops grown thereon, and rendering the said Inand untit for cul-
tivation,—and for an mjunction to prevent further threatened
injuries.  Defendant in hus answer denies that any act or acts
of his, whether mentioned in the complaint or not, wrongfully,
unlawfully, or otherwise, ever in any way or manner injured
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the plaintift’s lund, or the erops growing thereon. The cause
was tried before the court without a jury. Judgment wus ren-
dared in favor of the defendant for his costs. Plaintiff appeals
from the judgment, and from the order overruling his motion
for a new trial.  The cause comes up for review on the state-
ment on motion for new trial, and the appeal is based upon the
grounds: (1) The insufficiency of the evidence to justify the
findings and decision of the court; (2) ervors of law occurring
at the trial, duly excepted to by the plaintiff.
The findings of fact are as follows: ¢(1) That from time im-
memorial a natural stream or watercourse, known as ¢ Jack’s
‘alley Creek,” has flown and run from the Sierra N .vada moun-
tains eastward across Jack’s valley; that a short distance below
where said stream debouches from the mountains into said
Jack’s valley the bed or channel thereof divides into two natural
beds or channels, through which two natuaral beds or channels
the waters of said creek have divided and flowed from time
immemorinl.  Said two natural beds or channels are known in
this case and in the testimony as the © North Stream’ and the
‘South Stream,’ respectively; that the north stream flows from
the point where said ereek divides into two channels, across the
northwest portion of defendant’s lands, and thence onto the
lands of plaintiff; the soith stream flows from said point, be-
tween the defendant’s house and barn, across the entire length
—Ifrom west to east—of defendant’s land, and thence onto lands
of plaintiff. (2) That during the trial of said cause pluintiff
and defendant, _and ‘111 of the 1411(‘11015 or farumu in Jack’s
mllev mwle signed, and filed hclem in open court the follow-
ing Stlpuhtlon and agy cunent to-wit: < Itis ngreed in open
couit, between pLuntiiI and defendunt and their respective at-
torneys, and other persons herein named, that the plaintiff is
the owner of and has the title to the land described in the com-
plaint, and has been, as in the complaint alleged; that the
defendant is the owner of and has the title to the land described
in his answer, and has been such owner, as in the answer
alleged. It is further agrecd that the plantiff, Winter, is the
owner of, and entitled to use during the irriguting season, all

the water of the stream in controversy for and during i__Qﬂ_l.‘.,\(l?f.leé__.

and sl\ homs in each eight days; that the defendant, Robert
bulwto ne, 1s the owner of and entitled to use duri ng the irri-

batmg scason all the water of the stream in controversy for one
et

fryes
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day and twelve hours of each eight days; that Henry ulstone

B et i S ¢ 4, im Y.

i the owner of and entitled to use daring the irrigating season
all the water of the stream in controversy for six honrs during
each eight days; that B. ¥'. Nesmith.is the owner of and enti-
tled to usc during the irrigating season all the water of the
stream 1in controversy, ong, day during each eight days; that
A. B, Johns is the owner of and entitled to use during the irri-
gating season all the water of the stream in controversy
during one dav of each eight days; that the use of the

B e UL

water hevein stipulated for the time mentioned is to be con-

\_secutive use, and to be in the order herein mentioned.

It"is further stipulated that the decree of the court shall
be ertered in pursuance of and conformity with the stipulaticn,
and the parties shall be severally enjoined from interfering with
each other’s use. It is understood that the irrigating season
meant by this stipulation begins on the frst day of April and
ends on the thirty-first day of October of each year. As to the
remaining wmonths, as to the use of the water during such
months, the question is not c¢losed Ly this stipulation,
but remains open. It is further stipulated that, when the time
or turn of the several parties mentioned hevein occurs, it shall
be his right and duty to turn and talke the water, if he requires
it, and that until the water is so turned it shall continue to flow
in the course or ditch where for the time being 1t shall be
found. The time and duy shall be held to begin at sunrise in
Jaci’s valley. This stipulation shall be of no binding force or
effect unless signed by and concurred in by all persons named,
among whom said waters ure apportioned by periods of time,
and not to apply to any matters not specifically named.” (This
stipulation was signed by the attorneys for plaintiff and the
defendant. It was ulso signed by all the ranchers in Jack’s
valley.) *(3) That defendant never at auy time during the
irrigating season of any vear mentioned in plaintiff’s complaint
diverted any of the water of Jack's Valley ereek from the nat-
ural bed or channel thereof at any point, or from either bed or
channel thereof, at or below the point where said creek divides
into two channels; and never permanently or otherwise turned
the water of said stream, or any part thereof, away from the
bed or beds or channels of said strenm; and never in any way used
the water of said stream; exceptas hie was lawfully and vightfully
entitled to divert and use the same as set forth in the above-

s g ris

g A T
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mentioned stipulation; that the right of all parties signing said
stipulation to divert and use said water during the irrigating
season, as set forth in said stipulation, has existed and been
actually used and enjoyved for more than ten years last past. (4)
That defendant never at any time during the irrigating season
of any year mentioned in plaintiff’s complaint diverted any of
the waters of said Jack's Valley creek, and, after diverting, dis-
charged the same, or any purt thereof, upon any lands of plaint-
iff.  (5) That defendant never in any of the years mentioned in
plaintiff’s complaint, in the non-irrigating season, in the months
of November, December, January, February, and March,
diverted any of the waters of said Jaclk’s Yalley creek, or frém
either or any bed or channel thereof, and turned or spread the
same upon or over any land owned or occupied by him, or
diverted any of the waters of said creek, or turned or spread
the same upon or over any lands whatever during said months.
(6) That it has been the custom of plaintiff and defendant,
and of other farmers or ranchersin Jack’s valley, for the ten years
last past. in the non-irrigating season, to turn all the water of said
creel out of their irvigating ditches, back into the north and
south streams of said creek, and it has been the custom of
plaintiff and defendant in the non-irrigating season to turn the
water of said creek in as mear equal proportions as possible,
into the north and south streams of said Jack's Valley creek,
respectively; that for ten yeavs last past it has been the custom
of defendant, with the knowledge, consent, and acquiescence
of plaintiff, in the non-irrigating season, to turn some of the
water out of the south stremm into the north stream of said
creek so that the water ran in equal proportions down said two
streams, respectively. (7) That defendant’s lands are situated
to the west of and on much higher ground than the lands of
plaintiff’ Iving to the east of defendant’s land; that the damage
claimed by plaintiff is upon his land Iving immediately to the
east of defendant’s lands; and upon the upper and western
portion of plaintiff's lands, which lie north of defendant’s
lands, there ave large tracts of marshy or boggoy land, out of
which coze and rise large quantitics of water, which flow for
soine distance over the surface of the land, and then seeps and
percolates into the soil, and disappears; that the lands of
plaintitt Iving immediately to the east of defendant’s is heavy,
wet land; that the wet condition of said land is cansed by water
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seeping and percolating into the same from the marshy and
boggy land above, and from melting snows in and near
the foot of the mountains, and is in nowise ecaused
by any act or mncgligence or fault of defendant.
(8) That plaintiff has not been damaged in his crops as
alleged in his complaint, except by natural causes, over which
defendant had no control; the lands upon which erops were
alleged to have been damaged were in each of the years men-
‘tioned in suid complaiut in proper condition for plowing and
seeding as early us other lunds of the same character in Juck’s
valley; that crops on said lands averaged well sith similar
crops on like lands in the same years. (9) That plaintiff has
not been damaged by the washing uwny or washing into gullies,
or by any washing of bis land by any act or fault or negli-
gence of defendant; that there has been some damage done to
plaintiff’s land by washing near the lower portion of his land,
at and near the east side of Jack’s valley, far below the Iands
of defendant, but that said lands were so damaged by extru-
ordinary high waters and freshets, over which defendant had
and could exercise no control. Said damages were principally
caused by high waters and freshets, over which defendunt had
“and could exercise no control. Said damages were principally
caused by high water caused by rains and storms, which the
witnesses in this case have called ¢ the floods of the spring of
1862," and by a ‘cloud burst’ in the summer of 1882. None
of said damages were caused by the ordinary flow of the water
of Jack’s Valley Creck at its ordinary stages.”

'he court finds, as a matter of law, that the waters of Jaci’s
Valley eveel shall be distributed to the parties for the time and
in the mauner as set forth in. the stipulation, and each person
signing said stipulation is enjoined from interfering with the
rights of the others; that the waters of said creek shall flow in
equal portions in the north and south beds or channels of said
stream during the non-irrigating seasons; and that both plaint-
if and defendant may use said water for stock and domestic
purposes, as it lows ucross their lands in its natural beds or
channels.

Counsel for appellant contends that finding No. 1 is not sup-
ported by the evidence, and that the decree is void, because
the plaintiff in his complaint, having alleged that the water of

Vo, XX-—2
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Jack’s Valley creek in its natural bed or channel, when not
wrongfully and unlawfully diverted by the defendant, passed
through and over plaintiff's land, and sapplied him with water
to irrigate his land, for his stock and domestic purposes; that
the defendant having denied that the natural bed or chunnel of
said creek passed through or over lands of plaintiff, as set forth
in his complaint, and averred that the said creek in its natural
course and channel passed through and over the lands of
defendant, and supplied him with water for urrigating his land,
for his stock and domestic purposes, that it then became the
duty of the court to suy that the statements, as made by
one of the parties, were true and the other false, and
that the natural and only channel of said creek passed
through and over either the lands of the plaintiff or the defend-
ant. It is the duty of nisi prius courts to seek for the truth in all
cases where the testimony is conflicting. As was said by Chief
Justice Hawley in the case of Barnes v. Salron, 10 Ney. 217:
““It does not necessarily follow, that because there is a conflict
in the testimony, that one or the other of the witnesses have
testified falsely, and that the court must take the whole state-
ment of one and reject the entire testimony of the other. It is
the duty of all courts first to ascertain whether or not the testi-
mony can be harmonized upon any given state of facts, before
any part thereof is rejected.” The judge who tried this cause
was brought face to face with the witnesses, and could judge of
their credibility. Tt ulso appears from the record that after the
testimony was concluded, and before the attorneys had argued
the cause to the court, by request of the parties to this action,
the judge, accompanied by the sheriff, plaintiff, defendant,
their attorneys, and H. H. Bence, who had made the sSuUrveys
and was a witness in the case for both parties, went upon the
lands of plaintiff and defendant, and made a personal inspec-
tion of the channels, streams, ditches, dams, sloughs, swales,
cuts, washouts, marshes, springs, water heads, and stminps of
trees testified to upon the trial. With all the testimony {resh
in his mind, he could apply the fucts as presented to him to
each and every object and thing wentioned by the witnesses
durmg the trial.  With all these advantages, the conrt passed
upon the question, made its finding, which is consistent with
and supported by the evidence, and declares that there are two
channels or beds to Jack’s Valley creek; and, under a well-
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gettled rule of this and other courts, announcedin a great num-
ber of decisions, we will not disturb the findings and deeree of
the court.

Finding 2 is supported by a decree of the territorial court,
rendered at Genoa, Douglas county, in the month of August,
1864, from which it appears that the appellant in this action
was one of the plaintiffs in that, and the gruntors of the respond-
ent were the defendants, and the agreement to apportion the
waters of Jack’s Valley creek, as set forth in the stipulation con-
tained in this finding, is based upon the said decree of said
court. Findings 3 and 4 ave supported by the evidence. Upon
the trial of this case, the plaintift did not introduce any testi-
mouy tending to prove that the defendant did, at any time dur-
ing the irrigating scason of any of the years mentioned in the
complaint, divert any water from the stream, other than at the
times and in the manner in which he was entitled fo, as set
forth in the stipulation, nor does it appear from the evidence
that he ever discharged any water upon the plaintiffs land.
Findings 5, 7, 8, and 9 are supported by the evidence.

Counsel for appellant argues that finding 6 cannot be sus-
tained because the plaintiff in his complaint alleges that, dur-
ing the non-irrigating season, the defendant is not entitled to
use or have flow through the south channel of said stream but
one-sixth of the water of Jack’s Valley creek, while the defend-
ant avers in his answer that he is entitled to one-third of the
water flowing therein, and, the court having decreed that the
waters of Jack’s Valley creek shall flow in as equal proportions
as possible into the north channel and the south channel,
therefore the court has said that the defendant is entitled to
one-half of the water flowing in said ereelk, and by so deciding,
the said finding, and the decrce rendered thereon, is
erroneous, because it does not conform to the pleadings. We
do not understand from the reading of the finding or decree
that the court has awarded to the defendant one-half of the
water of suid stream during the non-irrigating seasons, nor any
given quantity of the waters, except sufticient for his stock and
domestic purposes. The said finding declares what has been
the custom of the furmers in Jack's valley for the past ten
yeurs. In subdivision 2 of the couclusions of law the court
says ““‘that the defendant is entitled to « decree that during the
months of November, (December, January, February, and
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March, the waters of Jack’s valley ereek shall flow in equal por-
ticns, in the north and south beds or channels of said strean,
and that both plaintiff and defendunt may use said water in the
non-irvigating season for stock and domestic purposes, as it flows
. across their respective lands, in the natural beds or ehannels.” Tt
is set forth in the decree that ¢ the plaintiff and defendant, and
each of their agents, attorneys, employes and grantees, be, and
they arve hereby, perpetually enjoined and restrained from
diverting the water of said creek, and from making any other
or different use thereof than is hercinbefore provided, in the
non-irrigating season, and from irrigating their lunds with said
water, or from spreading said water over their lands for any
purpose, in the non-irrigating season, as hereinbefore defined.”
From the reuding of the foregoing, it is made very clear that
the court did not give to the defendant the right to use one-
half of the water flowing in the stream, nor any given quantity
of the water, except sufficient for his stock and domestic pur-
' poses.

The question asked the witness Bence, as to which of the
two channels the water would flow in if unobstrueted, did not
call for the opinion of the witness, but a fact derived:from per-
sonal observation. It was not an inquiry into any subjeet
matter which required any peculiar habit, study or scientitic
knowledge to enuble Lim to understand and answer the ques-
tion intelligently. (Alt v. Syrup Co., 19 Nev. 118.) It was
proper cross-examination, as the witness had testified in chief
as to the course and condition of the channel. If the ruling
of the court in excluding the testimony of Thorne, when first
offered, was error, it was cured, becuuse at another stage of the

. proceedings the record shows that he was permitted to answer
the questions as to the condition of the ditches and turnouts.
Lee v. McLeod, 17 Nev. 118; Bianchi v. Maggini, 17 Nev. 337;
Patchen v. Keeley, 19 Nev. 408.) Judgment and order denying
a new trial aflirmed.

By the Court, Muvrray, J., on rvehearing:

A petition for a veheaving has been filed, and although the
appellant testified on the trial of the case that he did not use
the water dwing the nou-irrigating mwonths, he now complains
because the court enjoined him from the use of the water dur-
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ing the non-irrigatine season. As there is nothing in the
pleadings that authorized the court to enjoin Winter from the
usc of water during the non-irrigating months, the judgment
will be modified by striking out the name of Winter from that
portion of the judgment enjoining him from the use of water
during the non-irrigating months, and as so modified the judg-
ment is afirmed. Rehearing denied,

[No. 128.)

RENO SMELTING, MILLING AND REDUCTION WOLRKS,
a Corrorarion, Resvoxvext, ¢. C. C. STEVENSON, eT aL.
APPELLANTS.

ADOPTION OF COMMON LAW—\PPLICABILITY OF—RTATUTE CONSTRUFD
—INTENT OF LEGISLATURE.—The term *common daw of England™’
was emploved in the statute adopting it, (Gen. Stat, 30215 in the FCNse
itis generally understood in this country and the intention of the
legislature was to adopt only w0 miveh of it s was applicable to our
condition. '

IDEM—WATER RIGHTS—RIPARIAN RIGIITS NOT APPLICARLE, —PRIOL
APPROPRIATION.—J[el/, that the conmon L doetrine of riparian
rights is unsuited to the condition of this state, and that this case
should have heen determined by the application of the principles of
prior appropriation.  (Jones v, cldoms, 19 Nev, 78 overruling |-
stekle v. Haines, T Nev, 249, atli rimecl.)

Arrear, from the District Court of the State of Nevada,
Washoe County. ‘

K. R. Bierrow, District Judge.
The facts ave sufficiently stated in the opinion.

John F. Alerander, Attorney General, Robert H. Lindsay and
Thomas H. Wells, for Appellants:

I. The judgment and decree rendered herein should be
reversed. 1t is not supported by the"u]legations of the com-
plaint.  The complaint bases plaintifl’s right to recover in any
event, either upon its legal or equitable cause of action upon a
prior appropriation of the waters of the Truckeo river, and
there is no allegation in said complaint which justifies a decree
based upon riparian ownership.  (Dogys v. Merced M. ('o., 14
Cul. 856; Gregory v. Nelson, 41 Cal. 278; Lothian v. Wood, 55
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