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1 } toramlation by thoe Stats Znsincer of the Jiato of Navadi, That the date .
g { rricrity of tha appresriatish upon whirh 204 rioht 12 bazed is pot later U
3§ thy year 1500,
4 2, That the rospordent herein, DAN UILLEIINI, and thoge claimingy unar:
g { hi= are enjoinad and ~eatrained f{rom agterting or clainmins any risht or int-
g | cat heotlle or advaras to the sid right nf the sald BZUEY TANN,
7 Dated Rumst 9th, 1955,
° Iy
’ \ \ 7 \C‘K RAGITZN
CERTIFICATION OF COPY PR T AR
14 STATE OF MEVADA)
COLINTY CF ELKD )55
i1 -"F"'U‘ Rt "? “OU;ITYPZER.(;»ND EY OFFICIO
12 '
13 ! "1 ‘( o FELKO DO HEREnY < L,
ANBTUED 13 A FULL, TRUE AND L0
14 THE Va3 TRLNENT AS THE SAU/E T TARS ONFILE OF
RECORD N MY CTFCE,
15
- 16 Wllne n"v hane £ng-the aal 3f €5, court affives tus
™7 S* oy of @‘(]WK_A‘) AL Q(‘(

.18 KAHC.:‘ Vo HGome < Ol ’”\l:‘j Tatk
yo | 4 g m — Geopury Clork

19 By
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! the trial and the evidence so given

*for Arrlsaticn and thy raleing of hmy on that

B AAAC AL ke L

IR SR

IN TE DISTRICT COURT OF LIS FOURITT JNDICIAL DISIRICT

od o BTN )

GF THZ STATZ OF LIVADA,IN AVD DR TES COURTY OF ELXO

R0,7525.

% TG IATTIR OF THE AFTLT ATICH
Pilods Auwrust 11, 1945

)
GF TAN FILIPFINI TO THE SialE )
SNGIIZER OF TIE STATS O NEVADA, ) :
FOR FEVSIZIION TO APPROTRIATE THE ) e

FATRIG WP DU GIGED, No. LU0, ) atndratiie ) O

AT T Yy 1 e geon
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The above matter carme on for trial Uofors tha '\':vnm ﬂn*i""-*fi ‘Coars,

ol g

{ sitting without a Jury, nhnrcdpon evidenga w3 ;r"sont-ﬂd by bot.h v’ e AR

5

tioner and Reapondent, armunent by briefs of Counsal was. had thr'mm end the

eause was duly suomibted to tho Courdt for 1i5 ducdsicn .md. aedgmar nte Upsa
4

he Conrt n.-z.lcu tho !‘ollorlin;',:

FILDIN  OF FACT A

Thdt 1n thie month of tareh, 2890, eny Jan !.‘:‘.n comnonoed rrc-:*amtiorx
:~'.\r!.tn-1 or land: in uccticn .

35, Te 77 ey e hD ey WeDWH. 2 M,, in Zurclkg C'"'u*", ‘_.tatﬂ .‘.‘ !’-n"ia, rhomn

an tha map Fatitiensrts Exhibit Bo, 1, inzida the mutc"tnd fenco lrpe en

said map, cozprising 17,20 acres, Includizy the pr:'.-"cn (cziﬂntcd as "formerl

orghord™; that during thy bario:l et 2 %o L s, cc':::cncin': in 1530, uhe raid

Joe Peon cnazed sald fenzed aém to ba plant=d in nlfalfa end orchard. That

durdng vho 1.890':1 tho said Joo Dc.an czased to bo prepared Sor irripation znd

: the rni:irg 0£ hay that porticn of tho ..:md aocuonlzs, -'l". 29 ey Re 19 Eay

;DB ey whizch ig n!‘o*m en zaid mp inside 4he indir‘ated i‘c:nca .u.ra thor:-

¢ =d eoprisiny 69,60 neree, which as held by ‘\i- under leoasa frem the

Seuthorn Facific Land Compony, That wilkis Uie rordied o : 18 ")'s, 111 o.

the waterz of Lhe evosl: Imoma ng DAL oo, dnw-lond in this rrc*‘!ﬁdr '"-'.\:r- .

Alvaptnd mnd cead by the oald S Domnodn Dha fprmioatiomel .-.\ufi hun, endaing ol
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lnt. mht:d md gnrdn 'opm the. nutw tucu o:.hnd, ‘and that @ mmual
- oTop of. t.w mtt.inga nggrmun. mo t.m qf hy, 1: unul. . yoars ¢ur1ng 8.
period, m nma and hnmahdhy tamud Joe. Dom upon the said 1mds a0
!.rrlzntef.! a.nd was nsod- by m. u the- hoding of estﬂ.e songed '7 "J.n 2at
locality, , That the amount of ma- raumbly rcqured for the ooonmd.cal

h'.rigntim of md two tracts of hndwu 5 aore hot per acras durding aach

I B Y AW -

senzon, nwad lz the place of uu.-
That the sxid :er&gntod land in sccuon ‘!6 m under the cuntrol of .
sald Joe D:an during the um above mnucmd md to tho date of his death,
md thereafter by his widmr and their dlughhr, F:I.au Deun Hobard, mtil thr
your 1732, lnd thnrnﬁ;or by the Hendersom Bx- .ing Coampany and Dan Pilippini.
Tat. m- nppru:l.nlt.olr the yoar 1908 thﬂ the Jyear -932, ‘tho s2id Flara Uec:
 Hobart was in chu-gu of :the Dean mch, m;ﬂdw baid traot in Secticn 36,
and that, from wu to. uu, during. ﬂu pnr.lod from 1908 until the 1920's, ar
undtr her np-m-i&':; t;m a;id land 4n s»uon 36 m m-inud fron mrr
cmk 'md' mp- ‘of hay mua ma \r;uud thonon ma used in uu foadtng
ot eattlu :’But th.” und ratm-ed wode ,panch ’g.g:,:a. rmt -m' tm 13 ‘the
mmu, ow:l.ng to drouth and the déammp: mn‘;tm m ‘sddid f1614s by
olmd-h..‘-m, :ﬂu nolda p'menq:}i:ﬂlm ﬁ'lm p}lﬂru,zmt thnr:,m Bo%.
. o At :

T /Ml' < ¥ £

ﬁ-um;ewm m m.a truta tn. tho Sy li &u oes 2922, it v1t3:
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‘88 forﬂn m-xaatw Nth \'Jﬂnc of I

Y

35.59 lo:-n tnl ot uur dnrs.u uoh omcn.

‘guinanb.h'ni;;

SR Tl

B TR " K b 4 .
' 'R‘nch qum use ot nddﬂton, !.n ui.d umt, ms :mu by the Petit.

a . L

' ‘ﬁl,nﬁi‘!ﬁ’tﬁﬂ,‘ﬂ Q‘u,mg?u' 1933. L. t.hpum ot tM Sfiling of the
Potitioner's- sstd cmm mmimn honiu ,dn' tho yur 1?50, I.n open,

§ T drpe i 'f;",)Lr W r.“. ,)4.‘. \.--' - ,,,, 5’3,“ ;,,'_: Ay v
mtcriox 3y ndnn‘o, hostile,. m:m: amd: nn’.ntu-rupud (mopb is horo*.-
e TR 7" y'rc ' »-

uﬁwm nn-da .; “.uint%lnd mmwthémom“mum of
vy r'cf.p..: el
ma nm' ud m ma mnrwppm ﬂuz m um o
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'ﬁas 17.50 acx'-bs of lmd'in"uid s:uion*%,' and in'm*-vﬁquﬂ to 5 acre I

por asre, or a total of 85.5 acﬂ :m. during nch seum, reesured at the
placa of divarazan, now. -a.t.u.:m S.n th! ﬂ} o! t-lu ﬂ'} et IIM Soctd.u' 35, ar

' shm on the map - Pouuom'i mnme Bo. J.. _

ke That the said nmy omn :!m.l.d have judgment q‘.:uting r.u titls
uld ripht a5 against tha cuina af tho #aid Dan nlippi.n:l, aupandnnt hore-

.tn, and - those cmm.ng und.ar hh.

r Se 'mﬂ. Dﬂy mnn hu m r&gbt tnun ui.d 'utu- on m sa1d heme-
: ntud Iand i nid am.m Bh. rlut nqh nn uhou.l.d bcéooo:_'d.imud vl.t.h the
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N oTER mb':mc:' CUZZ OF THS FOURTH JUDICIAL DISTRICT
OF THE STATD OF MZVACA, I AND FOR THE COUNTY OF FLXD

1o THE MATT®R OF THZ AFPLICATIO. %0e79254

OF DAN FILLFPINI TO THE STATS -

)

)

TIIMETD OF TUR STATE CF LTVATA, ; Filed: August 11, L
-)

;0B ZSEIISSION TO APPRORTATS Ti% .
ZAIZRS OF DUFF CREEK, KOs 11450 ﬁ / é

MELORAKTUM OF DRCISION
" the ﬂapondont here, DAN PILIPPINI filed in the office of the Stat.
a-w‘..-‘u‘-iir u&i -pp"aat.lun aIr:uu. Ho. 11450, "claiming a vested right on .
water threugh hia prsdacassors intorest® and *for tha p'..u-wau of secur.
an additional r.tght and recerd zpplicantts right thereto®, The *vested ri:

-1 mntionod, mum pﬁ.cr to 1905, constitutes the main subject mattr
of th.ta procoed.lng Dmyna:m, t. potiticner herein,filed his protest =

hs St.lto mginur, chiadaz t!at. be had acqtd.red the sald veeted right by -

a-riptim th;‘mgh_aéuraa us cnr a poriod of Sivs Fearse. “.a Stata Pngir,

Do B
-dulinod t.o comidar tlu wiu or Dmy D.mn'u ahin by prucriptim, but
"hsldthut 'thoro 1! urphln.numt: craakourmdaban tho qentity

m to nt.’u:y mtod rl;uta, which is msm u Wum under th:
m !-wa ot tfn suuerm-, md o-nrruled th ;rcmt ornunymm

_.-.a

_fmdordardthnt -.mzmummm;mmzmm.mso-or

-4 .-;r" EAT

i mnhppm'; uwummﬂmmtmummmncmt,

mra t‘hm hold tha’brnur rlght 1n dez ccnld nct bc ucquirod by pre-~

Fuﬁ.ptim. _ ircu this de..isiun an sppeal. val t.akm w tha ﬁ:,:rmo mm't,

- 4,,- -

?_..&. m w.d (In r- mmz-s of Tufr c:-eek, 66 llav. 17) test anch a vestod wa:
ri:;ht- was lubjoct. and MAbll acquisition, by a rew user, b7 prasaript.im
{ 0 Soprems caurt also h-mum-. the ortginal caupm.. and Potstien for

.td.'m demmblo .t’u' w.alnty and rmandod. the e.uo to the m:m::t

‘ ot A G -
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Court. for fstier procssdiags, 'ﬁiur'eamr-, an Amnded Canpleint and Pet
Lor aeﬂuwu filad by Dmynmn to shich the State Engineer and Dan ;.
pird file a Reaponﬂe and Jumm-. Upen tho 1asuea so raised a trial was
had, buring prineipally upon the Mta of Dcn) Dmn'u chin of acquis.
of tas olleged ¥yested" rigm by prnor‘;&imo The patter was br:lefed Ly
counsel and submitted for desistoms ST

Jos Daan .md his fmilym pimuu in cattle rauing in Fupeka
County as onrly as.the 1870'3. m dauahtw nou, who bacamo Mrs. Flor:
" Dean Hobart, n.s born a% tho home mch ;_w;,sw Sho roclind her urly
sducatior. .n San Franciuo md Attcudad v;ss;r 'eollegc. Li'ter the death -
her father and mother, she car:led L% the general oversight of the ranch
until it wes taken over by chn 'fandmm Ba~'"ng Cmpany in 1932,

'J.'ho winter of 1889-1890, t!n-mghwt F’eva.dn, has bscomo knom as "
hard ainter”, In his "Eoport. ot the Surveyor | Gamral and State land Re-.
of tha Btata ot Handa .fm' the yura 1889 ad 1.890" the m'ite" vZ the re;

‘ Jahn E. Jma, Mapuldng o.t' ﬂu yur 1.890, at’ pngo 25, u;m < oiae

) "The months of Jmu od Fabrvary nn,hwmr, be
© long remsxbered by all, . e extremely low temperaturss .
|, ~during thoss sonths are,an: will be for som; time to cove,

© i & mabjeet of mech discussion. Nor willl the abuoml sow- .
L -'m:l., nwdm:m me, bo !ﬂﬂﬂﬂﬂﬂ'a R Lo

M Gf' Flg!' 51» thomtu- vttho nportjnyst XL Con

R """- mzingmmwmnmdadunug the ysm 1887—
i --88-09 a3 encountered gerious adversities by extondad T
Cndreughts, -end the winter of 188990 sxceeded in soverity

any 4yt hans bem e:q:srinm:ad s.mea cha nttlmnt nx' the
Stata' R CTTNe

_ Evidm:tly tho cmir.‘.emble ml ot mar ot that !'.Lnber ananented,
tbu upring, un aow :!.n t.h- nmtnnlm '.l.nthn reglon o: the Dom ran
Joo nam m doubt um:m anch ; emanating n-m Dves cmx,

:_'?‘.'_. LAY ;f‘mq( b st e .
- K ganter: lyﬂ'a_ld..lhe?rndi. < Aec

"'-.wl'

tha ra:l.sing of hay qli_ thle
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i .‘.l musxnm 36, 1'.29!., R.hﬂ!.,lbn.ﬁ.&ll., mdnhom on the
N mp, Pot'.{_.t.imr's mut t!a. 1. m tutu‘:.ed f.haf. t!xu Iork ct mtﬂ.ﬂz
3

g el

t-he [eld indn mluvaum, mh oa m- ‘tw, th-u, ‘four m‘,ﬂ.nt in

.""’ ' 2 -;Jn“

! ﬂa- ?ppor z;ma in Sactd.m 36, un tmhm lover fiald m'smm %,
] roum by tlm m of a.ll Of the nfm- O.f mrz ﬂntk o irrigaum durinc
.} tha pn-'od of !m- caplcymmt t.) a"s“ cock for tke bay hmd: a*:tondinz over
7 | soze 12 }’Glr:l. ‘s tiuns eons 15 uen wers: mployud in the hay‘.l.rw.
8 | 77 Mrs. Movart teatiﬂad, in how dupaaiticn, tlat there wero “two vary
2 nicn i‘ialds, and t..‘zare !ma an orchlrd and a wry niee vaget..bla rarden®, an:
10 thlt the onuual hay erop aurngod lbont 100 tons, The hay -n.u nged by the
S Dem muiy in uu feeding of thoir ‘cattle which ware ranged in that vicinit:.
12 H’rs. Kﬁm hﬂﬁﬂ.ﬂ thnt acno tﬁ.ﬂ. l.n th. 192\4'., ar.tng to droughtmd the
13 mmﬂm of znnl brclmd bnnu, th- rieids Hndnn-d nyery 14481 more
18 thm puhu'c' buf. f.!{nt tha 1rr1g¢t1n¢, m:: ﬂ.m % um, cantimwd. ‘In
15 1932. the lmd #.u &eti.m 36 was t.akcn Jover by tho Henderson Bmldng coupnny.
16 | 1' ’!ha chrt hku the v!.vn that a pr.la' veat.ad water right necrmd to
17 1 J‘aﬂ Dcm m tha 31390'3 anﬂ"icient 1 the urr zating oz not, 1sss than 17,20
‘18 Mraa in Soctioa 3& arid an’ additimu. aersage Ln Section 25, and, thst this

‘}'A L-_..

rignt, u _-mu;g to tho llnd m s«mn 6, pasaad to the bank ;Ln'1932.
) e . 5 ;

ua;dnnd i Snu.on ;. huu?rv.
\ .g W 7""‘,"'”’ LT Ve

" .,‘

hnk,m& ;-abcuaer in
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m is uothj::g Sn tho avidaw-, hm, to ndicate M the Doan Lo
trma t‘so Gaut.hom Pacific L'md cmpnnr on th- land in s«t.im 25 m tra: -
rmad to tho b.':.'xk or that. the bank m uquirod cmtrol over f.hu J.And
that uachm or th- mater rtght e innidm to ite: mxppiai ptu-ehaau
Sestien 5 .'l'rm tho land eempny lthr his. purchase’ tm tlu bank in 1.93...
_;'ﬂun h an ubaenca o: proot u ta ﬂan thc Zeuohold 1ntarost ot‘ tho De::
in. Bdetd.m 25 cndod, And as t.o l!p outronod 'uu tract in Section 25 oz-

muved mwm tho m:ldm ntau- rum., anu- the- nm .holdings in 25c-

;"tion 36 wors taken | over br tht bmk 1u 1932., In lme“ To. Stmbut cml
Co., 7 1V lt pago 161, in -poaking nf Yy vutod rd.ght quu.na enruur
than 1905, our Sﬁprm Court nld: ,' L. S

'wIn other worda, s watar ﬁght  J agriculhxml purs
Poses, to bs awailable and ‘efféctiva, must be attached to
the land and become in a unno appurtenant thareto by ac-
t::al a'p-p.......“‘ *atlcu-. . i

S | i, Ay, ‘ ( st

' 1t my e’ concedod tha.t, in the oua (-‘ an oarly vuted right, the
p].a.ca of uaa mrht bc ch.'mgod, S.f withont unreasenable loas of t.bno and wi
a conuming i.ntant tc plu.ca bhe ntar £o bomﬂcial use. But hers we hav-
. W cf m Mﬁaita paﬂ.od whe o ﬂ.‘l. of t.h- olmta uud c:l.remtmcu el

: :ueh dontinn:l.ng hhnt are lbnpt._. xn m ufmuon. ﬂu Court: mm z.m

!

._th mu n;ht, mam o xt'por‘m ta thie tmt m s«un 25, m lba.'.-

A .
7£' !'( u',-. -.,la

LO’\,Q

1

-u-,“ "i' "

Magurh ct me Dcnynnn’, the pmﬂmr hm!.n,_:bom the oxr

"’Oy" L "1

R ___‘nz ‘the n}_o: uu g} o:suuau 3!., u tho nu mup 29, ay'a mmmd

.vqf’-

'1}&“’5 ont«o 'hia hm-tud m und ﬂﬁ m for tha zrnnting a.ud tho raie-

N r;.ud'

' ‘5::;36 mmmhyandgrun., x.ommauehuonca~m rraul933
)' T

!'.'- H?i n"" '1 -
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Kotht.‘utmding thzt. Dmy a.am '_sad all or the wnt.ara of Duff Cra<'.

' -'cno tact memnn t.hat m mm r:lghf. abm daamhed, insofar as 1t

-J.e.tnd 4:,3: N»e wgt.uﬂ ucad a.rLSntim 25, had bm nbmdmd. His use of 1
'-:'::"tﬂr ke es."a qt‘acti"u by pmc‘ﬂ;;;u,.c;ﬁ.mly 0 to tho volum which had been
.und by Duu m LMgating tha "Iand in Boctlon 36. m.- sereage is mention:
. in tho bria: of rnpmdant.la cmaL u boing 17.30 acrepe '."hn dutr of mte
_.Abon mtimod. of 5 acre rm pcr asre,. wuu).d catabliah the right by pre-
| mipt!m it 86.50 acro fut each a0ssons m Court tahs the v:lew that thi:

mt ot um, u q:plying to t.ha prucriptin right, alwuld ba numu-ud

" b

tht phcu ot divarnim. Aa mt:l.med abcn, the Court takn the- viu that.
yz'_ior to 1905. tn- ne of 'ntor ol.' x ao—callod vested right cuuld be charge :
ﬁ'm cne phea o.t uaa to mt!mr, :md that the changc or uao m s«ticm

.....
' i

‘t-o s.oticn Jh 1: valid. .
'.M thn ntm ot Duft crnk were uaod euccoumlly by Dem :ln irriges

: '.I.nc tu mm 1:: bot.h Snuuu '3 ~nd Soouon 25, A4t is evident thnt. thers i:

ho' #92 t.ho crnk t.o 1rrig;to sore than t.h- .17.,'_
Moo d e -gn‘ .._'

. _ ‘thn pou.uuner, nmy mnn, u bu C:mphint hera:l.n,
uka tlw C«mrt to*ut uzd- the: Btato mgn:ur'a ru.u.ng of June zhth, 1936,

AL "ﬂ*?ﬁu‘i i e
R m :gm mﬁ:’n cmp:.nm. 'tho um runng,

B :. SIS e oo ;'_-'-
emidcﬂng m ﬂu facts m t.hu mttar d.t 1: st
op:nion that: thors is surplns watsr in Duff Creek over
_nud above the: quantity. needed to esatisfy vested rights,
ahich s lnh.fut 10. ng ucder tho wnt.c:' Lews o!
the State of Nevada, R SR )
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~ Thile refuzing to consider the mmrita of that claim, the Stats Ingineer,

. L ~
LW LN s b el

Dlatrict C uqur‘_.'. "th_e practico in civ_':u casos shall spply", In the pleadinrs

- LKARIN VASQUEZ, COUNTY.GLERK AND E-X-OFFIC!O
. CLER2OF THE DISTRICT GOURT.OF THE, FOUHTH
+ | -+ PISTRICT.OF THE STATE OF NEVADA, IN ANDFORTHE | *
.of - COUNTY'OF ELKO; DO HEREBY. CERTIFY THAT THE:

./ ANMEXED IS4 FU[L, TRUE 4 CORRECT EDPY OF

A
RECORDINMYORFICE. /™! 7.4 2.2

of his clein to a priar vested right to the w e of the waters of Duff Creck.

froem an 1nmt1pation on the c;-mmd comluded that there vas aurp.lua wator
in tlm Cinol heayend ay prior nsted rig‘xt. In that conclusicn we find hin

to bo corrects However, it poomy to thia Court that ha departed from the

ule Subsequantly oanounced Sy our Snprém Court on tho appeal in this case,

W P Lol
-

"The Ztate Enpincor is not precluded from proceeding |
under the provisions of the water law, to ancertain and i
detor~’ a water rights prier to the adoption of the stat- i
utory _aw, Humboldt Land & Cattle Co, v. Allen, D, Ca,

15 F. 2d 650, Nor do we see why he should be procluded !
from datermining rights which exist by virtue of a right ,'
whtich came into e::iatenco prior to the onacmmt of the. i
‘water law", i . |

i

e ".'

Tz 4hs 12z FSniencs qﬁatad, this ca"\ir" Gd'ﬂ.din"t 17 hﬁu in wiow the deter- :
!

. uinaum by tha ‘State Enrineor ct a clain of prosoriptivc right.

The waber lmr, in H.C.Le Sec. 7961, providan that on the appoal to the |

here we have inéu-en'-na to tho right  the use of the wators of Duff Creek, ]
The Ccurt assuries t',h..t these iscueu nhwld bae detarmined in this proceediny,
for the :mta.ra adminiatmtion ot tho mtacrl involved, subjcet to appeal,

The State Pnginser's rul.h:g approws the applicaﬂon of ™1ippini but
mxes such ap"rmml aubjcet to pricr xights o the source. Thia Cmrt would
mt tea:l. Just!.ﬁed Ln uttinc uido uu.- ruling, ao wrded. ‘ R

'. 'I'ha ﬂaurt c.onc.'ludn, hom, mt m Dany ahould have Judg-nent |
quiuung hin tiue to. t.lu m ot n,tm oz M: crnk u abm J.ndl.elud.
nncunzm ot Faet, Cmclusionl ct Lu md Judgmnt are. Iuod harmth.
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