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In the District Court of the Sixth
Judicial District of the State of Nevada

in and for the County of White Pine

Thomas M. Dick
Plaintiff

against

D.W. Ogden: William N McGill:
Calvin Warlick: P. A. Wagner:
William Horton: John P. Cowger:
E. B. Munroe: Ed Caldwell;

N. Kinsley: William Blickensderfer
A. Fitzhugh: B. B. Bird: A. M. Hall:
Theodore Welb: John Middleton:
C. Kolkowski: Thomas Freehill:
and William Denton

Defendants

This cause coming on regularly to be heard
this day before the court; a jury having been
expressly waived upon the application and
affidavit of William N McGill; one of the
above named defendants and a person interested
in said action to restore a destroyed record
of a judgment and decree heretofore entered
therein and the default of said parties

having been heretofore duly and regularly
taken and entered herein and the said
applicant having introduced in evidence

a duly certified copy of said judgment 8

decree and the court having heard the evidence
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offered herein and duly considered the same
does now upon motion of Messrs Wren &
Cheney, attorneys for said W. N. McGill,
applicant as aforesaid, make the following
findings of fact, order and decree herein,

to wit:

That this action was duly commenced on

the 26™ day of April A.D. 1886 by William N. McGill

a person interested therein and a citation duly
issued to all persons interested therein.,
That said citation was duly served on éaid
Parties, plaintiff and defendant or the
service thereof expressly admitted and waived.
That after the legal time for answering or
appearing herein the default of all of said
parties was heretofore duly entered herein.
That said action was originally begun in
this court and a judgment and decree entered
therein on the 5" day of July A.D. 1877 in the
above entitled court. That the record of said
action and said judgment and decree were
destroyed by fire at the time of he burning
of the Court House of said court and County
in the town of Hamilton in said county on
the 5" day of January A.D. 1885.
That the allegations of the affidavit and
application of said William N. McGill
herein are true and that said judgment
and decree was in the words and figures
herein after written and that the restoration
thereof is necessary to secure the legal

rights of the affiant.
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It is therefore ordered, adjudged and decreed
that said judgment decree and record be and
the same is hereby restored in the works and

figures following to wit:

In the District Court of the Sixth
Judicial District of the State of Nevada

in and for the County of White Pine

Thomas M. Dick
Plaintiff

against

D.W. Ogden: William N. McGill:
Calvin Warlick: P. A. Wagner:
William Horton: John P. Cowger:
E. B. Munior: Ed Caldwell:

N. Kinsley: William Blickensderfer
A. Fitzhugh: B. B. Bird: A. M. Hall:
Theodore Welb: John Middleton:
C. Kolkowski: Thomas Freehill:
and Witliam Denton

Defendants

This cause was heretofore submitted

upon the testimony and briefs of counsel
and the finding of fact and conclusions

of law having been this day filed in favor

of plaintiff and against all of the defendants

and judgment and decree having been ordered.

Now in accordance with the said findings

conclusions and order. It is ordered
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adjudged and decreed that plaintiff,
Thomas M. Dick is entitled to and shall
have and use the waters of Duck Creek

in the County of White Pine State of Nevada
sufficient thereof to irrigate two hundred and
fifty (250) acres of meadow land and one
hundred (100) acres of grain and vegetable
land, to wit: That said plaintiff shall have
the use of said water from the 1% day of
March until the 15" day of July of each
year for his meadow lands and from the

1% day of April to the 15" day of August

of each year for his grain and vegetable
lands, subject however to the right of

E. Caldwell and N. Kinsley as hereinafter
set out.

That all the defendants herein and

each of them their successors and assigns
be and they hereby perpetually enjoined
and restrained from using, turning or
appropriating and of the waters of the

said creek at any time during irrigating
seasons aforesaid when the same is
necessary to irrigate the lands of plaintiff

to wit: two hundred and fifty (250) acres

of meadow land and one hundred (100)
acres of grain and vegetable land,

except that defendants Caldwell and Kinsley
are excepted herefrom only so far that they
and each of them are permitted and allowed
to use the waters of said creek in

preference to the plaintiff
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the following to wit:

The said Kinsley sufficient of said
water to irrigate twenty (20) acres of
meadow or grass land and forty-five (45) acres
of grain and vegetable land.

The said Caldwell sufficient of said
waters to irrigate fifty seven (57) acres
of grain and vegetable land and ten (10)
acres of meadow land.

On behalf of defendant William Horton,
substituted for defendant Betslur, herein
subject to the forgoing it is ordered adjudged
and decreed that said William Horton shall
have and use of the waters of said Duck Creek
sufficient thereof to irrigate two
hundred (200} acres of meadow or grass land, to wit:
said Horton shall have the right to use
said water from the first (1) day of
March until the fifteenth (15™) day of July
of each year, subject, however to the right
of Caldwell and Kinsley as hereinafter
set forth. That all of the defendants
herein and each of them their successors
and assigns be and they are hereby
perpetually enjoined and restrained from
using, turning or appropriating any of
the waters of said creek at any time during
the irrigating season aforesaid when the
same is necessary to irrigate the lands of
this defendant Horton, to wit: two hundred
acres of meadow or grass land, except that

defendants Caldwell and Kinsley are
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excepted herefrom only so far as they

and each of them are permitted and allowed
to of the waters of said creek in preference
to this defendant the following to wit:

The said Kinsley sufficient of said

waters to irrigate twenty (20) acres of
meadow or grass land and forty five (45)
acres of grain and vegetable land.

The said Caldwell sufficient of said
waters to irrigate fifty-seven (57) acres
of grain and vegetable land and ten (10)
acres of meadow or grass land.

On behalf of defendants McGill and
Warlick subject to the forgoing, it is ordered
adjudged and decreed that said defendants
McGill and Warlick are entitled to and
shall have and use of the waters of said
Duck Creek sufficient thereof to
irrigate forty two {42) acres of grain land, to wit:
That the said McGill and Warlick shall
have the use of said waters from the first
day of April to the fifteenth (15) day of
August of each year, subject however,
to the right of Kinsley, Caldwell and Bird
and Fitzhugh as hereinafter set forth.

That all of the defendants herein except
defendant Horton and each of them their
successors and assigns be and they are
hereby perpetually enjoined and restrained
from using, turning or appropriating any
of the waters of said creek at any time

during the irrigating season aforesaid when
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the same is necessary to irrigate the lands

of the defendants McGill and Warlick to wit:
forty-two (42) acres of grain and vegetable
land, except that the defendants Kinsley and
Caldwell and Bird and Fitzhugh are excepted
therefrom only so far that each of them are
permitted and allowed to use of the waters of
said creek in preference to these defendants
the following to wit: The said Kinsley
sufficient of said waters to irrigate twenty
(20) acres of meadow or grass land and forty-
five acres of grain and vegetable land,

the said Caldwell sufficient of said waters

to irrigate fifty-seven (57) acres of grain

and vegetable land and ten (10} acres of
meadow or grass land and the said Bird and
Fitzhugh sufficient of said waters to irrigate
sixty (60) acres of meadow or grass land and
ten (10) acres of grain land.

On behalf of the defendant Caldwell it is ordered,
adjudged and decreed that he is entitled to
and shall have and use of the waters of said
Duck Creek sufficient thereof to irrigate
fitty-seven (57) acres of grain and vegetable
land and ten (10) acres of meadow or grass
land to wit: that he shall have the use of
said water from the first (1%} say of March
until the fifteenth (15" day of July of each
year for the meadow lands and from the
first day of April until the fifteenth (15)
day of August of each year for his grain

and vegetable land, subject to however to
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the right of the defendant Kinsley as
hereinafter set forth: That all of the
defendants above this defendant Caldwell,
to wit: Kinsley, Williams and John
Blickensderfer, Bird and Fitzhugh, Hall,
Middleton, Freshill, Welb, Denton and
Kolkowski and each of them their successors
and assigns be and they are hereby perpet-
ually enjoined and restrained from using,
turning or appropriating any of the waters

of said creek when the same is necessary
to irrigate the lands of this defendant
Caldwell to wit: fifty-seven (57) acres of
grain and vegetable land and ten (10)

acres of grass land except that defendant
Kinsley is excepted here from only so far
as that he is permitted and allowed to use
from the waters of said creek in preference
to this defendant sufficient thereof to
irrigate forty-five (45) acres of grain

and vegetable land and twenty (20) acres
of meadow or grass land.

On behalf of the defendant, N. Kinsley, it

is ordered, adjudged and decreed that he

is entitled to and shall have and use of the
waters of said Duck Creek sufficient to
irrigate forty-five (45) acres of grain and
vegetable land and twenty (20) acres of meadow
or grass land, to wit: That he shall have the
use of said water from the first day of
March until the fifteenth (15" day of July

of each year for his meadow lands and
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and from the first (1*) day of April to the
fifteenth (15™) day of August of each year
for his grain and vegetable lands. That all
of the defendants above him to wit: William and
John Blickensderfer, Bird and Fitzhugh, Hall,
Middleton, Freehill, Welb, Denton and Kolkowski
and each of them their successors and
assigns, be and they are perpetually
enjoined and restrained from suing, turning
or appropriating any of the waters of said
creek at any time during the irrigating
season aforesaid when the same is necessary
to irrigate the lands of this defendant to wit:
forty five (45) acres of grain and vegetable
land and twenty (20) acres of meadow grass
land.

On behalf of defendants William and
John Blickensderter, subject to all the
foregoing, it is ordered, adjudged and
decreed that the said defendants, William
and John Blickensderfer are entitled to
and shall have and use the waters of said
Duck Creek sufficient thereof to irrigate
fifty five (55) acres of grain and vegetable
land and forty (40) acres of meadow land
to wit: That said William and John Blickensderfer
shall have the use of said water from the
first (1) day of March to the fifteenth (15
day of July of each year for their meadow
land and from the first (1*) day of April
until the fifteenth (15™) day of August of

each year for their grain and vegetable
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land, subject, however, to the right of
Bird and Fitzhugh as hereinafter set forth.

That subject to all of the foregoing all the
defendants above these said defendants and
each of them their successors and assigns
to wit: Bird and Fitzhugh, Hall, Middleton
and Freehill, Welb, Kolkowski and Denton
be and they are hereby perpetually enjoined
and restrained from using, turning or appropriating
any of the waters of said creek at any time
during the irrigating season aforesaid any
time when the same is necessary to irrigate
the lands of the defendant, to wit: fifty five (55)
acres of grain and vegetable land and forty (40)
acres of meadow or grass land except that
defendants Bird and Fitzhugh are excepted
herefrom oly (only) so far as that they are permitted
and allowed to use of the waters of said
creek in preference to these defendants
sufficient of said water to irrigate sixty (60)
acres of meadow or grass land and ten (10)
acres of grain land.

On behalf of defendants Bird and Fitzhugh
subject to all the foregoing except that part
thereof in relation to McGill and Warlick
and William and John Blickensderfer, it is
ordered, adjudged and decreed that defendants
Bird and Fitzhugh are entitled to and
shall have the use of the waters of said
Duck Creek sufficient to irrigate sixty (60)
acres of meadow or grass land and ten (10)

acres of grain land, to wit:

10
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that they shall have the use of said water

from the first (1%) day of March until the
fifteenth day of July of each year for

said meadow land and same time as other

for grain land. That all of the defendants
herein above these defendants to wit:

Hall, Middleton, Freehill, Welb, Kolkowski

and Denton and each of them their successors
and assigns be and they are hereby perpetually
enjoined and restrained from using, turning

or appropriating any of the waters of said
creek during the irrigating season aforesaid
when the same is necessary to irrigate the
land of these defendants to wit: sixty (60)
acres of meadow or grass land and ten (10)
acres of grain land.

It is ordered, adjudged and decreed that
as between defendants Ogden, Munroe, Wren,
Hall and Freehill, when there is in said
creek more than sufficient water to irrigate
the number of acres of all others hereinby
allowed that they and each of them have an
equal right to the same to irrigate lad to wit:

D. W. Ogden, sufficient thereof to irrigate six
(6) acres of grain and vegetable lands. E. B.
Munroe sufficient thereof to irrigate one
hundred and sixty (160) acres of grain and.
Theodore Welb, sufficient thereof to irrigate
thirty (30) acres of grain and vegetable land.
A.M. Hall sufficient thereof to irrigate twenty
five (25) acres of grain and vegetable lands.

Thomas Freehill sufficient thereof

11
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to irrigate twelve (12) acres of grain

land. That said defendants alternate

in the use of the said water. The one
furthest up the creek first. That they

and each of them use the water one day
for each twenty five (25) acres herein
permitted to be irrigated and alternate in
such use during the irrigating season

and that each of them named be and he

is hereby enjoined and restrained from
using appropriating or turning any of

the waters of said creek except as herein
stated and it is further ordered, adjudged
and decreed that all of the other defendants
not hereinafter named be and t.hey and
each of them their successors and assigns
are hereby enjoined and restrained from
using, appropriating or turning any of

the waters of said creek when the same is
necessary o supply the wants of any of the

parties hereinafter named.

It is ordered, adjudged and decreed that

as between defendants Middleton, Kolkowski,

and Wagner when there is in said creek
sufficient to irrigate the number of acres
of all others hereinbefore allowed that they
and each of them have an equal right to
the same to irrigate lands, to wit:
John Middleton sufficient to irrigate six

(6) acres of grain and vegetable land.

L. Kolkowski sufficient thereof to

irrigate forty five (45) acres of grain

i2
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land. P. A. Wagner sufficient thereof

to irrigate one hundred and fifty (150)
acres of grain land, That said defendants
alternate in the use of said water, the
one farthest up the creek, first, that they
and each of them use the water one day
for each twenty five (25) acres herein
permitted to be irrigated and alternate in
such use during the irrigating season
and that each one of these names be
and he is hereby enjoined and restrained
from using, appropriating or turning

any of the water of said creek except

as herein stated.

And it is further ordered, adjudged
and decreed that defendant William
Denton, his successors and assigns
is hereby enjoined and restrained from

using, appropriating or turning any

of the waters of said creek when he same is

necessary to supply the wants of any of

the parties hereinbefore mentioned.

And it is further ordered, adjudged and

decreed in favor of each party hereto and
as against all that they and each of them
his successors and assigns at alt times
during the irrigating season aforesaid
shall make the most economical use of
the waters of said creek in accordance
with the terms of his decree that can

be done and permit no waste thereof

whatever. That each of the defendants,

13
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above plaintiff and defendant Horton

to wit: All of the other defendants except
Cowger construct and maintain good
and sufficient ditches at the lower ends
of his irrigated lands to the natural
channel! of said creek upon his own
land and that he turn therein and cause
to flow into said natural channel of

said creek all he surplus water that
may have been taken from said creek
which does not absorb or evaporate in
irrigating the lands.

And it is further ordered, adjudged and

decreed that the use of water for household

and domestic purposes by the parties
that the use of water for household

and domestic purposed by the parties
herein enjoined be and the same is
excepted from the operation of this
decree. It is further ordered and
adjudged that plaintiff herein have

and recover of and from each of the
defendanis herein except defendant
Kinsley and Cowger his costs herein
taxed at $263.65 as follows to wit:
William Horton one thirteenth (1/13)

of the same. McGill, Warlick, Wagner,
Ogden, Munroe, Caldwell, William and
Jaohn Blickensderfer, Bird and Fitzhugh,
Hall, Middleton, Freehill, Welb, Kolkowski
and Denton one thirteenth (1/13) to wit:

That plaintiff have and recover of

14
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each of said defendants last named

his costs as taxed against each,
$20.28. That each of the defendants
except Kinsley pay his own costs herein
expended and that defendant Kinsley
have and recover of and from plaintiff

his costs taxed hereinat$

Dated Hamilion

July 5" 1877

Done in open Court at Hamilton Court
and State aforesaid this 24™ day of
November A.D. 1886

Henry Rivers

Dist Judge

STEVE WALMSLEY, STAFF ENGINEER Ill, TYPED THE ORIGINAL HAND WRITTEN

DOCUMENT ON August 17, 2000.

F. W. Cole

Dist Judge

15
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State of Hevadn, |

County of White Pine. |

and ex officio (levk of the Fowrth Judicial District Court of the State of Nevada,

County of White Pine, do hereby certify that the above (Lnd foregoing is a full,

Mq?vf]m«fﬂ‘/

correct and true copy of{he originals
A/b@dartﬁq ped LCAMLL A £HCE CAAL 07
Mﬁ[/ﬁ//@q/f'/ at aMoQ o%/ e dyr st e ls
which now remains in my office at Ely, County and State aforesaid.
IN TESTIMONY WHEREOF, I have hercunto set my hand
and ajfjixved th eﬂ%ml of said Court, at,my office in thetown of
Ly, UII.'.S‘_.% /

.................. County Clerk,

And ex ofilelo Clerk ol the sald Court.

By Deputy Clerk.
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State of Fevada,

County of White Pine. J

83,

OJ MMLM y Clerk

andex aﬁicw Clerk of the Fouwrth Ju,du,:ul District Court of the State of Nevada,
Oount Y of White Pine, do hereby certify that the above ancl foregoing is o full,
conwt aml true copy of the orig mul.ﬁdm €L ALl

which now remains in ma y office at Lly, County and State aforesaidd.
IN TESTIMONY WHEREOF, I have herewunto set my hand
and affixzed tlwﬁ%yul of said Court, wt m; Y office in the town of
County Clerk,

Bly, this 7% ﬂ/y A D 19083
And ox ollelo Clark of the duid Court,

By e o Deputy Clerk,
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