PORTANT DECISION
"ATER LITIGATION

Comprehensive Opinion of Judge Brown In Gase of George s,

Smith is of
With ¢

In view of the intense activity in

water development and appropriation
throughout the entire state, the decision

of Geo 8. Brown in the case of Sadie
B. George vs Perry L. Bmith and
others iz of particular interest at this
time and the Review believes it of sufli-

Vital Interest to All Persons Concerned
wnership of Natural Water Sourcer

cleaned out and enlarged and in part
reconstructed an  old, abandoned diteh
on said land, and thereby conveyed the
water from where it was diverted by
¢aid dam, in an easterly and northerly

divection away from the land of the

cient importance to warrant its publica-

tion verbatim. Judge Brown has had

stead under the

the cage under advisement since the

last term of court and it is apparent

that ecareful consideration. has been

given every detail of the decision.

With the exception of citations to other

cases the decision is printed in full:

In the Fourth Judicial District Court
of of the State of Nevada, in and for
Clark County:

Sadie B. George, plaintiff, va. Perry L.
L. Smith, Henry Thurtell, as State

duction of ecrops thereon.

plaintlff unto land which the defendant
Smith had entered and held as a home-
United States land
laws, and the water was used in the
jrrigation of the land of said defendant
Smith, and in the cultivation and pro-
Smith en-

| tered the land of plaintiff without the
consent of plaintiff or her husband and

without any deed, grant or conveyance

Cof any right of way or easement from
| the intervenors or either of them.

Engineer, and Frank R. Nicholas, as;

VERors,
THE FACTS

From the evidence the following facts ®% :
out and reconstruction of the old ditch

appear:

On the 17th day of October, 1901, thei‘

' State of Nevada entered into a written

eontract to sell to Hampton E. George,

the husband and grantor of the plain-|
GEf, the N. E. 14 of the S.E. 1-dof
Section 1, Township 18, Range 55 Kast, |
the same being “State’” land. By deed;
duted May 27th, 1906, Hampton E.

George conveyed said forty acres to
the plaintiff,

There is near the south-

ern boundary of this fract of land 3
spring from which, by a natural de-

- pression, the water runs in a northerly
or northeasterly

toward the north,
spring flows in a channel down this ra-

direction over this
land and into a ravine which deepens |
The water from the

Lence,

Plaintiff’s land is wild, unenclosed,
unimproved and unproductive, rough,
mostly a rocky or cement soll, with

State Engineer, defendants, H. M, onlya few acres of goodsoili Onit
Towner and J. T. MeWilliams, Inter-
sage brush.

| damage to plaintiff’s land by the con-

grows serub cedar, mahogany trees and
The amount of the actual

struction of the dam, and the cleaning

and the diversion of the water was not
shown. It could have been little more
than nominal. It did not appear that
either the plaintiff or her husband had
ever made any use of the water from
the spring or creek, or made any at-
tempt to divert or otherwise appro-
priate the same. There was no evid-
There was no evidence tending
to show that the defendant Smith is
insolvent or unable to respond in dam-
ages for any injury he may have done,

lor may hereafter do to the plaintiff’s

land. There was no evidence tending
to show that the defendants, or either
of them, ever ousted or ejected the

| plaintiff from ‘her land or any part

vine at times for a distance of fifteen

railes, and the stream is known as Cold
veek. Cold Creek is a natural water

course, having bed, banks and water
brief filed herein has, on plaintiff’s be-
half, admitted that the intervenors

therein. In July, 1906, the defendant,
Perry L. Smith, made to the defendant
Henry Thurtell, as state engineer, his
application for permission to appropri-

ate seven cubic feet per second of the

application was published in & news-
'paper, the Las Vegas Age, commenc- |

'ing on the 4th day of August, 1906, On

' Sept. 24th, 1906, before the expiration |

“of thirty days after the completion of
the publication of such notice, Hamp-

ton E. George filed with said Thurtelli
| his written protest against the said

" application of the defendant Smith.
| Thereafter, and without hearing any

thereof, or had ever withheld from her
the possession of the same or any part
of it.

The plaintiff’s counsel in his written

have the interest in the land which
they set up in their petition in inter-
vention. So no findings need be made

waters of said spring. Notice of such “in this decision as to the allegations of

said petition.
OPINION.

Under two rules of law may rights
to use water flowing in a natural stream
be acquired—under the rule of riparian
rights and under the rule of appropri-
tion.

The supreme court of Nevada has
for more than 20 years held that the

doctrine of riparian rights is so un-

| evidence, or giving further notice to

- said Hampton E. George, or the plain-
| tiff, said defendant Thurtell on Novem-
zber 10, 1906, allowed the application of
' said defendant Smith. Thereafter de-

suited to the conditions existing in this
state, and is so repugnant in its opera-
ation to the doctride of appropriation,

 that it is no part of the law and does

| fendant Smith entered on said land of ;

' plaintiff, knowing that she or her hus-

| pand claimed the same, and construected
& small dam pelow the said spring, and

S

not prevail here.

By an Act approved March 16, 1899,
entitled, ‘‘An Act to defineé and pre-
serve existing water rights, provied for
the storage of surplus water, and reg-

(Concluded, on fifth page)




o vniid app

Alate the mode of il aeolil o e 5 of the creek
ao ol the W Do futuredhe han aequired no pirhl o thelr usc.
| arntion | e permission gran 0 by the Biate
sneineer did no Wrong o plaintil and
ot make the State Bogireer Thoe-
Ctell, nor Wicholas, his succassor, in any
and beneficial use ‘ o lway a party o Smith’s Wi yigful acte.
ageetion Lo All natural’ wWa e “permit’ pmwppq%ed a right to
courses and natural lakes, and the wa perform e acts of diversion, and ap-
ich are not held in priv- | “Gpriation, - It cannok . be interpreted

evs thereol W
ate ownership, belong to the arite, and | e :
ave subjeet to regulation snd controt of | Nothing Was yroved at th
the State” {Cutting's Comp. Laws, L would make either Thurtell or. Nicholas
Gec. 354.) g joint tortofeasor with Smith. The
cge. 3. There is no absolute prop- motion to dismiss the action as o them
erty tn the waters of & natural water  should therefor be g”ﬂm}d«
course or natural lake. Mo right can | Under the rule announced by the su-

be acquired to quch water, exceptas @ | preme court in Thom v. Sweeney, 121
usufructuary pight-—the right touse 14| Nev. 251, and Hoye ¥ Sweetman, 19
_or to dispose of its use for a benefic- | Nev. 377, the plaintiff ghould not be
{a] purpose X X g (Cutting’s granted an injunetion against the repe- |
of the trespass.

tion oF continuance

Comp. Laws, Qec. 866.)

The statutory declarations are con- L1t is within plaintiff’s power to prevent
tinued in suhstantially the same t‘ormédefﬂ\mmt Smith from acquiring any
L easement through the operation of the
atate of fimitation.  No smount of |
damages Was alleged or proved as remé
pags on the |
part of the defendant Smith, nor was |
the recovery of any damages for the |

¢hrough the later statutes with refer-
ence to water rights.

The doctrine of Reno dmelting Co.
vy, Stevenson, gupra, has been criti-
cized as belng jodicial legislation when |
applied to waters flowing through lands
then held in private ownership,  But
fhere can be no guestion that the Stat
of Nevada could make such o rale of | '
taw for all waters upon of fowing | Smith ghould be required to pay to the
aintiff her costs.

3

ting from the acts of tr

trespass prayed tor. Therefore none
- . P
&1 be allowed. But as the acts of

inrough state tands, and that after the pt

passage of the Acts just guoted, alt CONOLUBION:
water courses and  lakes upon langs | From the facts found, I conclude:

. .\ | E PP g . At " 3
granted OF contracted to be sold by the {, That the action ghould be dis-
state of Nevada were cetained by the L mis .4 as against the defendants Thur-
state, and that no rights could be ob- | tell and Nicholas, and that they should
tained thereln except for the purposes ;over their costs as against the plain-
and by the methods pt’ewﬂbed by the | “ﬁ~ v
statutes. The Act of 1809 was a part) 2. That the plaintiff should be re-
of the law under which Hampton H. L quived to convey 4o each-of the Lwo in-
George ob Jined his right to the land | tervenors an undivided one-third inter-
Y > . : - H - « . o
described in the complaint, and the est in the land described in the petition
contract of sale made by the state to) in intervention,  UpOD the infervenct
pipn gave him 0o yights 10 ihe waters | MeWilliams entering into & written
of any patural water course on bis agreement with plaintiff, agreeing that
iand. The fact that the spring which | he will pay one-half of all moneys due
rises on Jaintiff’s lan 4 18 the source of OF to becorie due the state on the pur-
riges on PLAIBET F T § e B hasge of said land and for patenting the
the waters of Cold Creek makes ther | same. Lhe interyenors are entitled to
none the less public waters. ihe judgment against the p\aimiﬁ“ for their
gpving and the waters therefrom are & costs, o )

{‘ . i:i’ the water cOurs “ hts | g That plaintiff should have judg-
part OF v atel B : ghts | yrent against the defendant Smith for
therein can only be acqu o by appro- her costs in this setion.
priation and beneficial use. LA judgment and decree in accordance

The waters of the spring and of Cold with the foregolng may be entered.

Creek were subject to appropriation, | Dated Mm?é %) Sﬁngmw& Judge-

and if the defendant Smith has made &
valid &pprc;wg,»rm‘;i(m thereof, no rights
of the plaintiff have been invaded by |
the diversion. !
Although the W aters were subject to
m,mmpriexii{m for a heneficial parpose,
and althongh Smith in accordance with
the statutes ohtained from the State
engineer Peri jon to divert and ap-
propriate the waters, he did not there- |
hy acquire the right to build his dam,
and to take possession of, or construct
a diteh on p%a&mtiﬁ’s land for the pur-
pose of conapleting the appmpriatiam |
< Gpith, when he entered plaintiff’s
land and built his dam, @nd cleaned out |
the old diteh, and diverted the water |
through thub diteh from Cold Creek, W
ot all times a {respasser. 1t is famil-
jar law that no right can pe initiateds
by a trespass. ‘
Thig rule has peen applied 1o attempt- |
od acquisition of water rights by appro-
priation. ;
“Beyond & doubt no appr{mﬁmian of |
water ean be made on private jand |
against the oppositien of the owner o1}
the land, Anentry upon the land {or?
such purpose i ia plain trespass and un- |
taveful, ke any {regpass upon pxﬁivateé
properbys o right o the water can |
SR eatned the ’h»m(i»é

as |

trespass Were wilful, the defendant




