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IR THE SIXTH JUDPICIAL PISTRICT COURT OF THE STaATE OF NEVATA
IN AND FOR THE COUNTY OF HUMBOLDT

See hCwme 5/2-1/4 7
Crmer bl HMua b o \f_",,_.,' ¢
Ciled i Bartimtr oy oy P )

In the Matter of the Tatermination

of the Relative Rights in and to ;¢/?
the waters of BATTLE CREEK and No. *
its Tributaries in Humboldt County, f

State of Nevada. ié?ééépez¢qzz4”/Q?szzﬁf/

JUDGMENT AND DECREE

The sbove-entitled matter c.me before the court
on the 6th day of March, 1946, at 10:00 o'clock in the fore-
noon of sald dasy, having been regularly set down for hearing
at that time.

' Huygh A. Shamberger, Assistant State Engineer,
appeared in person fgr the Stite Englmeer of Nevada, the
applicant herein, and was represented by Alan Bible, Attor-
ney General of the Stite of Nevada, hls attorney. B. F. Porter
Eatate, a corporation, the claimant and successor in interest
to the original petitioner in these proceedings appeared
by and was represented by Miles N. Pike, Esq., 1ts attorney,
and no other person or party appeéred in person or by
attorney or by any written appearance, notice of exceptions,
pleading, objection, exception or other paper, filed in
these proceedings, or at all,

Thereupon evidence, both oral and documentary,

was adducefd before the court by an? on behalf of the applicant



1 and claimant and for the use and benefit of the claimant

2 and no evidence was adduced or offered on behalf of any

3 respondent or objector, or any person whatever other than

4 claimant.

5 whereupon, the sald evidence being closed, the

8 matter was submitted to the eourt for its order and decislon
7 on the facts and the law applicable thereto.

8 Whereupon, on the motion of the said claimant

9 and of the said applicant, by snd through their sald.

10 attorneys, this court orally pronounced and entered its

1 decision and order that the said Order of Determination of
12 the State Engineer in the above-entltled matter and proceed-
13 ings be and the same 1s establlshed, approved, adopted;.

14 affirmed and confirmed without any'modification or change~
15

thereof or therein.
Thereafter, and on the ZEZéé”day ;;/719064ul£$1”.

1946, the court made, 3igned, entered and caused to be filed
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18

hereln its findings of fuct and conelusions of law in the
19

premises.,
20

Therefore, in consideration f the premises

21

and the law in such cases made and provided, it 1s hereby
22

ORDERED, ADJUDGED AND DECREFD that this matter

23

came on regularly to be heard on March 6th, 1946, and
24 :
‘ that this court has jurisdiction of the subjlect matter and
25 )

the parties to this proceeding and th:t 2ll notices, orders
26

and process required by law in this matter, whether before
27

the Stte Engineer or this court have been duly glven, made
28

and served pursuant to law or have been duly walved; and
29
30 IT 15 HiREBY FURTHWR QRDERET, ADJURGED AND
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DECREED that the Order of Determination of the Stute Enginee?
in the above-entitled matter and proceedings be and the same
hereby is established, approved, aropted, affirmed znd con-
firmed by this court without any medification thereof or
change therein.

For the sake of certainty the words and figures
of said o;der of determination are here set out as follows,

to wit:

" IN THF OFFICE OF THE STATE ENGINFER
OF THE STATE OF NEVADA

In the Matter of the Determination
of the Relutive Rirhts in and to

the Waters of Battle Creek snd its 58,
Tributaries in Humboldt County,
Nevada,

ORDER OF DETERMINATION

The State Engineer of the St:te of Nevada upon
petition of W. 4. Johnstone, a water user on the Battle
Creek stream system, hereinafter described, requesting the
determination of the relative rights to the waters of sald
stream system, made an investigation on April 6 and April 7,
1930 under and pursuant te Section 18 of Chapter 140 of the
Statutes of Nevuda of 1913 and acts amendatory thereof and
supplementary thereto und found that the facts and condi-
tions justified such tetermination and on May 9, 1930

entered an order granting said petitions.
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The State Pngilneer received -md filed in ‘his records
maps and stutements of cluim to the uge of water from sal? stream
system required under th provizions of sald Chapter 140, Statutes
of 1913 and acts amendatory theréof and supplementary thereto.
There being only one claimant upon sild stream system and he
wailved iIn writing the provisions of sald Chapter 140, 8t tutes of
1913, and acts amendatory thereof and supplementary thereto, with
reference to notices an? the service and publication thereof,

NOW, THEFEFORE, in accordance with t e provisions of
Chapter 140, St.tutes of Nevadz of 1913 and :ets amendatory
thereof and supplementaiy thereto, the St.te Engineer hereby
makes and files and caused to be entered of record in his office,
this Ordér of Determination, defining the right of the elsimant
to the waters of said Battle Creek stream system, as hereinafter
defined,

CLAIMART

After the investipution referred to, together with sub-
sequent investigati-ns by the State Fngineer': office in 1939
and 1945, the State Engineer hereby finds th«t the entire flow
of the waters from the Battle Creek stream system, as herelnafter
defined, since prior to 1868, ﬂas been ard now 15 placed to hene-
ficial use by B. F. Parter Fat «te, a corpor:tion, #nd 1ts predeces-~
sors in interest and ;hat there is now only one appropriator,
namely, sald B. F, V'orter Fst te, that 1is using the flow of said
Battle Crrek stream system, All of these waters are helng used
under a claim of vested right. Deads of record in this office
show that the present clnimant anc appropriator, B. F, Porter
Estate, 18 the successor in interest to the vested rivhte Initiated
in the year 1867 by Miller and Lux.,

B. F. “orter Feot. te i= the sole successor of the vested

3.
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rights to the use of water from the Battle Creek stre:m system,
as hereinafter defined, an? now owns all the lands on which the
waters have been placed to beneficial use for irrigation and
domestic purposes and 1s now the sole user of range rights under
the Division of Grazing in thils area.
SOUECE

The words "Battle Creek stream system" as used_in this
order sh-1l be interpreted as including Battle Creek situate in
the westerly part of Humboldt County, Nevada, on the easterly
slope of thetﬁlack Roeck Mountains, flowlng in a genersl southeast-
erly direction, together with all its tributaries and all sprinrs
trihutary to it, and without in any way limiting the generality of
the foregolng, particularly including Unnamed Creek and Rell Morrell
Creek.

Unnsmed Creek 1s 5 tributary of Battle Creei ond 1s part
of the Battle Creek stream system. Unnamed Creek rises in the
NW 1/4 NW 1/4 Section 7, T. 40 N., R. 27 F. and flows in s
northeasterly and easterly directlon to it: confluence with Battle

Creak,

Bell Morrell Creek 1s:xtributary of Battie Creek uns 1s
part of the Battle Creek stream system. Hell Yorrell Cresk flows
in a southerly directlion to its confluence with Battle Creek.

IRRIGAT ION
SEASON: By actual practice over a great number of years, 1lrriga-
tion for harvest an” meadow crops starts about March 1st and
continﬁes through to ahout October 1st. After October lst, the
harvest and meadow flelds ure used for pasture uan< irrigation to
a2 lesser degree 1z carried on until March lst of the following
Year. In the pasture fields, irrigation is year around.

The 1rr1gation season 1s therefors herein fixed as followss




1 Harvest un” Meadow - March lst to October 1lst.
2  Harvest and Meadow (for pasture) - October lst to March 1it.
3 Pasturé lands - January lst to December Z2lst.
4 DOTY OF WAT+rRs The duty of watér 1s the amount of water in
5 acre feet per season reguired to he placed on land in o manner
8 conslistent wiph good irrigation practice to yleld adequate erop
7 returns. The 8tate Engineer hereby finds that a duty of 3.6
8 acre feet per acre per geason would be adequate fof the harvert
9 ant meadow lands from March lst to October 1lst and 1.0 acre
10 feet from Qctober lst to Mareh 1lst of the following year. The
11 State Fngineer further finds th-t 2.0 acre feet per calendar
12 year would be adequote for pasture lands.
13 During certain times of the runoff period, there is
14 more water in the stream than that amount whieh would satisfy
15

the continmuous flow hereinafter specified, an? 1t is ordered that

the elaimant be allowed to divert more than the continuous flow

]

thit 1s hereinafter nllowed, provided thut during any one month

18 the amount of water diverted does not exceed 1.5 acre feet ner

19 aere of irrigated land. '

20 ‘ Mue to the luck of sufficient water to afford the

21 claimant a continuous flow of water on its pasture lands, it 1s
22 hereby ordered that the claimant be :llowed to use the water in
23 such quantities as is availsble and desirable provided that the
24 total yearly use does not exceed the allowed 2.0 acre feet per

26 acre of pasture land, .

28 The class of culture, duty, season, acres and flow of

27 water 1s ther«fore as followst

28

29

30




1 Ciass of Cont.

2 _1:nd Duty Iprigation Season Acres f{low Acre-feot
3 Hﬁ::ﬁiﬁ “ 3.6 Mar. 1 to Oct. 1  133.2 l.%é efs  479.52
4 Harvest & 2/

5 Meardow 1.0 Oct., 1 to Mar. 1 133.2 Q.44 efs 133.2

o Pasture 2.0 Jan. 1 to Dec. 31 349.40 _. 698,80
7 Total 1311.52 A.F.
8 1/ ~ coatinuous flow per acre = 0.00U849 c.f.s.

o 2/ - continuous flow per acre = 0.00334 c.f.s,

EXTENT OF RIGHTS OF CLAIMART,

10 B, F, PORTER ESTATE

1 The Staté Engineer heréby determines that B, F, Porter
12 Fst:te iz the lawful successor in interest to, and the owner of,
13 the vested rirht to the use of the waters of sald Battle Creek

14 stream system for irrigatlion and domestic purposes on its Battle
16 Creek ranch :nd to water at sald stream system livestock from
1le

sald ranch nd from the publie range readily availuble to live-

HI
~

stoek watering 2t sald stream system znéd the State Engineer

18
hereby determines the source of water supply, the locastion of
19 '
point of diversion, the year of priority, the cultural acreage,
20 ) .
the legal subdiviz=ions, sections, townships and ranges and duty
21
of water for claimant as set forth in the following tabulation:
22 .
Claimunt: B, ¥, Porter Fetate Proof No=. 02239
23 02240
24 Sourcer Battle Creek Stream System
25 Points of Diversion for irrlgation and domestic uses
26 Battle Creek - In the NW 1/4 NW 1/4 Section 11, T.40 N.R. 27 E.
27 Bell Morrell Creek -~ In the SE 1/4 NE 1/4 Sec.2,7.40 N.,R, 27 E.
Woter 1s used for stockwatering purposes throughout the entire
28 stream system nnd 1s used for irrigution and domestic purposes
on claimsnt's Battle Creek Ranech and, without in snyway limiting
29 the generality of the foregoing, particularly including the
following particularly described parcels with the specified
30 priority, to-wit:

6.
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11
12
13
14
16
16
@
18
19
20
21
22
25
24
25
26
27
28
29

30

Year of ___ Culture Acres . " Tp. R. Puty of Water
Priority Harvest & Meadow Pasture Subdiv, Sec, N, E, Acre-feet
Harvest
& Mezadow Pasture
1867 31.4 N9 8W 1 40 27 62.8
L 40.0 . 8W SBW 1 " n 80.0
" 0.9 S¥W NW 1" " 1.8
" 17.5 BE NE 2 " " 35.0
. 40.0 NE 8E 2 " L 80.0
" 40.0 SE BE 2 " " £0.0
. 10,1 8W RE 2 " " 20.2
o 8.3 31.0 NW SE P " 38.18 62.0
b 18.3 21.7 EW SE 2 " " 84.18  43.4
" 16.1 NE 5W 2 " " T4.06
" 40.0 SE SW 2. " " 184.00
" 19.3 SW 5W 2 " " 88,78
" 3.5 R¥ NW i v 16.10
» 17.9 5.6 NE NW i " " 82.34 11.2
" 9.8 "31.2 NY NE 11 v » 45,08  62.4
" 40.0 NE NE 1 " " 80.0
» A0.0 NW NW 12 ¢ . 80.
133.2 349.40 612,72 698.80

The claimant, B. F, Porter Estate claims vested rights
for stOckwutering purposes on the entire Battle Creek stream system.
UusEe:

The ranching operi.tions at the Battle Creek ranch have

from their inception in 1867 been stock raising operations,
The original appropriatori of water of Battle Creek

stream system and thelr successors in interest down to the ;resent
time have raised live:stock in this arez, This ranch and the Battle
Creek stream system h:ave been used in connection with similar opera-
tions at the Plute Creek ranch, the Bartlett Creek ranch nsnd Cane
Spring Creek, sll located in this vicinity and on which the water
rights are now being determined.

Hay 18 raised for use by claimant's cattle and none
is shipped out. Garden truck unc¢ orchard fruit is likewise

produced,
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10
11
12
13
14
15
16
[ B
18
19
20
21
22
23
24
25
26
27
28
29
30

During certsin periods as many as BOOG head of cattle
have run on the r nge appurtenant to these ranches.
GRAZING USE:s

B. F.Porter Fgtute has the exclusive use of the appurte-
nant range. A ten year permit has been igsued by the Division
of Grazing which covers all of the easterly slope of the Black
RocK range for.some few miles northeasterly from Bartlett Creek
ranch énd some twelve miles or more southwesterly from the
Plute Creek ranch,

EXTENT OF APPROPRIATION

Since subsequent to 1867 the livestock witered on this
stream system have been in sufficient numbers to utllize substan-
tially all that Fortion of the publie runge readily available
to liv:stock watering on said Battle Creek stream system, the
number of stock varying with range an? economic conditions,

It is hereby ordered thet eluimant, B. F, Popter Fst:ute,
be and 1t is hereby entitled to water range livestock on and

from any portion of the Battle Creek stream system in sufficient

‘numbers to utilize substantial'ly ull that portion of the public

Tange readily available to livestoek wad. ring at and from the
Battle Creek streup system, The Stute Engineer héreby Tinds from
the records th-t B. F. "'orter Fstate 1z the lawful successor in
interest to, and the owner of, the vested right to use tre water
from the Battle Creek stresm system for stockwat ering purposes
and herebhy determines that the source of such water supply 1s

tne Battle Croek stream system 'nd that the cattle muy be watered
at and from, or on #ny part of, such system; that the year of

priority is the year 1867 and the extent of the right 1s the -

‘number of range livestock which will utilize substantially 411

that portion ofthe publle range readily available to livestock
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watering fros the Battle Cresk stream system, or any part thereof,
CHANGE OF PLACE S

All wsters allocoted under this Order shall be appurte-
nant to the lands designusied herein. In the event tﬁe water
user, und;r this Opder, desires to change the place of use of
aAy of the waters herein allocuted, to new lands, such water
user must maké application to the State Engineer for permicssion
to make such change in the manner then set forth under the law
of this State,

JUNIOR RIGHTS

The waters of the Battle Creek stream system are fully
utilized for irrigation, stockwatering and domgstie purposes
and no person or persons other than B. F. Porter Fatate and its
successors shall be entitled to receive any water from said
Battle Creek stream system.

THIS ORPER OF PET:RMINATION made and filed in the office
of the State LEngineer on the 7th day of Novegber » 1945,

(signed) 1fred Merritt Smith eal]
Alfred Merritt Smith

Done in Open Court this ZZiézﬂay of ¢ 7/’: 1946.




